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THE  SUPREME  COURT 


PENNSYLVANIA. 


EASTERN  DISTRICT— MARCH  TERM  1844— CONTIN  UED. 


Ripka  against  Sergeant. 

The  revereioner  of  the  freehold  after  a  tenancy  for  years  may  maintain  an 
action  on  the  case  against  one  who  erects  a  dam  on  the  adjacent  ground,  and 
backs  the  water  of  the  stream  into  the  plaintiff's  race. 

Case  lies  for  a  present  injury  to  the  freehold  ;  and  the  law  implies  damage 
from  flooding  the  ground  of  another,  though  it  be  in  the  least  possible  degree, 
and  without  actual  prejudice. 

ERROR  to  the  Common  Pleas  of  Chester  county. 

George  W.  Sergeant  brought  this  action  on  the  case  to  Febru- 
ary term  1843,  against  Joseph  Ripka  and  Thomas  P.  Wollaston, 
and  complained  that  by  a  dam  erected  by  them  on  White  Clay 
Creek,  they  raised  the  water  so  as  to  flood  the  plaintiff's  land, 
and  obstruct  the  wheel  of  his  mill  above.  The  second  count 
stated  that  the  premises  were  under  lease  to  a  tenant  at  the  time 
the  injury  was  done ;  and  the  damages  were  laid  to  be  lessening 
the  profits  of  the  plaintiff's  mill,  so  that  the  tenant  was  unable  to 
pay  rent,  and  the  plaintiff's  ground  was  flooded  and  overflowed. 
The  defendants  denied  that  any  ground  was  injured  by  the  over- 
flowing; nor  did  that  appear,  except  that  the  water  was  backed 
up  the  stream,  beyond  the  plaintiff's  line  and  into  his  race,  so  as 
to  clog  the  wheels.  It  further  appeared  that  the  plaintiff's  mill 
vn.— 2  (») 
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and  premises  were  under  lease  to  a  tenant  for  years  at  the  time 
this  suit  was  brought. 

The  defendants  submitted  the  following  points: 

1.  In  order  to  maintain  this  action,  the  plaintiff  must  allege  and 
prove  such  permanent  injury  as  to  affect  his  reversionary  estate. 

2.  The  allegations  of  injury  are  that  the  plaintiff's  land  was 
drowned,  and  the  mill  obstructed  so  that  the  tenant  was  unable 
to  pay  the  rents  reserved ;  which  allegations  constitute  the  plain- 
tiff's ground  of  complaint,  the  gravamen  of  his  action,  and  must 
be  sustained  by  proof,  or  the  plaintiff  is  not  entitled  to  recover. 

3.  No  evidence  has  been  given  here  to  sustain  the  plaintiff's 
cause  of  action  as  laid  in  the  declaration. 

4.  The  right  of  the  defendant  extends  to  the  penning  or  dam- 
ming the  water  of  the  stream  to  within  fifty  feet  of  cave  rock, 
without  respect  to  the  effects  of  such  damming  or  penning,  either 
to  the  land  or  water-rights  of  the  plaintiff,  or  to  the  stream  above 
the  fifty  feet  point. 

The  court  below  charged,  so  far  as  respected  the  law  of  the 
case,  as  follows : 

"  You  perceive,  therefore,  it  is  an  action  by  a  reversioner  for 
an  injury  done  to  his  reversionary  estate.  The  object  is  not  to 
vindicate  the  rights  of  the  tenant  Osmond,  or  to  recover  damages 
for  an  injury  to  his  possession.  Of  his  right  to  sustain  an  action, 
if  the  allegation  of  the  injury  inflicted  on  this  mill  be  true,  there 
could  be  no  question  made.  But  it  is  objected  that  the  present 
plaintiff  is  not  entitled  to  recover  in  this  action,  because  no  per- 
manent injury  has  been  done  to  his  freehold,  and  because  aground 
of  his  complaint  is  the  inability  of  the  tenant  to  pay  the  rents 
reserved,  in  consequence  of  the  damming  back  of  the  water  on 
the  wheel  of  the  plaintiff's  mill,  which  has  not  been  sustained  by 
proof.  It  is  undoubtedly  true  that  in  such  an  action  as  the  pre- 
sent by  a  reversioner,  the  declaration  must  allege  the  injury  com- 
plained of  to  have  been  done  to  the  damage  of  his  reversion,  or 
must  state  an  injury  of  such  a  permanent  nature  as  to  be  neces- 
sarily injurious  to  the  reversioner.  3  CA.  PL  434,  in  note;  Jackson 
v.  Pcsked,  (1  Maule  <£•  Selw.  234).  And  this  allegation  must  be 
proved.  In  this  case  the  plaintiff  has  so  alleged  ;  and,  besides. 
the  injury  asserted  is  of  such  a  character  as  in  contemplation  of 
law  to  damnify  the  reversion.  It  is,  if  continued,  of  a  permanent 
character;  and  the  plaintiff  in  this  action  is  entitled  to  have  the 
right  asserted  by  the  defendant  to  dam  back  the  water,  tried  and 
determined  before  the  termination  of  the  term  created  by  the 
lease  to  Osmond.  Thus  a  reversioner  may  have  this  action  for 
stopping  the  chimney  of  a  house  in  the  possession  of  his  tenant, 
whereby  the  rooms  were  rendered  smoky,  and  the  plaintiff  was 
thus  injured  in  his  reversionary  estate.  See  Precedent,  3  Ch.  PI. 
434.  The  injury  is  calculated  to  injure  and  interfere  with  the 
enjoyment  of  the  freehold.  It  is  not  like  the  case  of  a  temporary 
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trespass,  by  coming  on  land  in  the  possession  of  a  tenant,  and 
tramping  down  the  grass  and  herbage,  or  hauling  stones  thereon, 
as  was  Baxter  v.  Taylor,  (4  Barn,  fy  Ad.  72),  cited  for  the  defend- 
ant. Nor  is  it  necessary  that  the  plaintiff  give  evidence  of  special 
damage  to  sustain  such  an  action ;  to  be  sure,  in  estimating  the 
damages,  the  jury  will  take  into  consideration  the  actual  injury 
done  to  the  reversioner.  In  doing  so,  they  ought  not  to  consider 
the  loss  suffered  by  the  tenant,  unless  through  the  tenant  an  actual 
pecuniary  loss  has  been  inflicted  on  the  landlord  ;  as  by  the  reduc- 
tion of  rents,  or  inability  of  the  tenant  to  pay  the  rent  reserved 
as  a  consequence  of  the  act  of  the  defendant.  The  amount  and 
character  of  the  damages  which  the  plaintiff  was  entitled  to  re- 
cover was  the  question  in  Baker  v.  Anderson,  (3  Pick.  348) ;  but  in 
every  case  of  flooding  the  ground  of  another,  or  improperly  im- 
peding the  action  of  his  mill,  the  law  implies  damage  though  there 
be  no  proof  of  actual  or  special  damage ;  but  in  such  case  it 
also  implies  the  lowest  amount  of  damages,  or  merely  nominal 
damages.  Nor  does  it  make  a  difference  that  the  plaintiff  has 
also  laid  and  attempted  to  prove  special  damages,  beyond  what 
the  law  implies.  In  this  case,  the  allegation  that  the  tenant  was 
unable  to  pay  the  rents  reserved  is  not  proved. 

"  But  this  is  not  the  gravamen  of  the  plaintiff's  action ;  and  a 
failure  to  prove  it  is  insufficient  to  defeat  his  right  to  recover 
some  damages.  A  substantive  ground  of  complaint  is  the  injury 
done  to  the  working  of  the  mill  by  the  back-water  occasioned  by 
the  dam  of  the  defendants,  as  is  alleged.  I  have  said  in  such  a 
case  the  law  implies  damage ;  and,  as  is  observed  by  C.  J.  GIBSON 
in  Pastorius  v.  Fisher,  (1  Rawle  27),  laying  and  attempting  to 
prove  special  damage  beyond  this  is  not  a  relinquishment  of 
damages  for  everything  short  of  the  whole  case.  The  plaintiff 
must  lay  special  damage  in  his  declaration,  else  he  shall  not  give 
evidence  of  it ;  but  the  converse  of  the  proposition  is  not  true, 
that,  having  laid,  he  must  prove  it  or  fail  altogether.  He  is  enti- 
tled to  recover  as  far  as  a  substantial  cause  of  action  has  been 
laid  and  proved ;  for  the  action  may  be  brought  and  sustained  to 
try  the  rights  of  the  parties,  though  no  actual  pecuniary  loss  and 
injury  caused  to  the  plaintiff  be  proved.  It  is  true,  if  he  complain 
of  a  single  special  injury  and  fail  to  prove  it,  he  will  fail  in  his 
action,  as  in  the  case  of  Williams  v.  Morland,  (2  Barn,  fy  Cres. 
910).  But  here  the  non-payment  of  the  rent  is  laid  merely  in 
aggravation  of  damages ;  and,  I  repeat,  a  failure  to  sustain  it  by 
evidence  does  not  defeat  the  action.  It  follows  from  what  has 
been  said,  that  the  first  point  submitted  by  the  defendants  is 
affirmed,  and  the  second  and  third  points  are  negatived." 

The  jury  found  a  verdict  for  the  plaintiff. 

Errors  assigned : 

1.  In  charging  that  the  plaintiff  was  entitled  to  recover  damages. 

2.  In  their  charge  on  the  defendants'  2d  and  3d  points. 
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Lewis  and  Meredith,  for  the  plaintiffs  in  error. 

The  reversioner  cannot  sustain  an  action  for  an  injury  to  his 
reversion.  It  is  an  ideal  injury  and  an  ideal  right.  It  is  not  an 
injury  to  the  freehold  such  as  the  law  allows  an  action  for.  The 
only  act  proved  was  backing  the  water  into  the  race  and  clogging 
the  mill,  which  could  have  been  injurious  to  the  tenant  only.  As 
to  the  argument  that  the  action  is  necessary  to  prevent  the  run- 
ning of  the  Statute  of  Limitations,  it  is  not  applicable,  because 
the  right  to  sue  being  suspended  till  the  lease  expires,  the  statute 
does  not  operate.  We  contend  that  the  authorities  have  settled 
the  principle  that  there  must  be  a  permanent  and  visible  injury 
to  the  freehold  to  enable  the  reversioner  to  sue,  not  merely  an 
injury  to  the  right.  The  first  case  on  the  subject,  Jesser  \.  Gif- 
ford,  (4  Burr.  2141),  was  an  action  for  breaking  the  plaintiff's 
wall,  among  other  things;  and  all  the  other  cases  are  of  a  similar 
character,  such  as  digging  the  soil,  cutting  trees,  and  doing  other 
waste.  3  Lev.  209,  359;  2  Rolle's  Jib.  551 ;  Cro.  Jac.  221.  The 
case  of  Jackson  v.  Pesked,  (I  Maule  4*  Selw.  234),  decides  that  it 
must  be  an  act  necessarily  injurious  to  the  reversion,  and  cannot 
be  maintained  by  the  reversioner  against  one  who  used  a  way 
over  the  ground,  claiming  it  as  his  right.  The  act  was  considered 
transient,  and  it  is  the  same  here.  The  defendants  might  yet 
lower  their  dam,  and  restore  things  to  their  former  position. 

Darlington  and  Dillingham,  contra. 

It  is  only  necessary  to  show  an  encroachment  on  the  right,  not 
an  actual  damage,  to  sustain  this  action;  and  the  rule  is  the 
same  whether  the  plaintiff  be  tenant  or  reversioner.  The  point  is 
expressly  decided  in  Pastorius  v.  Fisher,  (1  Rawle  27),  and  in 
other  books.  Ang.  Wat.  Cours.  147;  5  Co.  101 ;  1  Moo.  $  Malk. 
404;  1  Com.  Dig.  458.  In  3  Lev.  209  the  tenant  recovered  pay- 
ment for  the  whole  injury,  including  damage  to  the  trees;  yet  it 
was  held  to  be  no  bar  to  a  suit  by  the  reversioner,  but  both  might 
sue ;  the  tenant  for  the  damage,  and  the  reversioner  to  maintain 
his  right. 

The  opinion  of  the  Court  was  delivered  by 

GIBSOX,  C.  J. — The  argument  for  the  defendant  below  assumes 
the  very  thing  to  be  proved,  that  the  owner  of  the  freehold  can- 
not have  an  action  for  an  injury  to  it,  which  is  not  productive  of 
immediate  and  visible  damage.  The  decision  in  Pastorius  v.  Fisher 
settles  the  question  otherwise  where  the  owner  of  the  freehold  is 
in  possession,  and  consequently  establishes  the  point  that  an  action 
may  be  maintained  for  such  an  injury  by  the  tenant  for  years. 
Why  then  should  it  not  be  maintained  also  by  the  reversioner  ? 
The  tenant  might  not  be  willing  to  sue  till  the  Statute  of  Limita- 
tions had  run ;  the  consequences  of  which  would  be,  not  only  the 
loss  of  the  reversioner's  action  for  the  time  past,  but  perhaps  the 
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gain  of  a  right  at  his  expense  by  an  adverse  user  for  twenty 
years.  It  is  an  assumption  of  the  question  to  say  the  statute 
would  not  begin  to  run  against  him  till  his  right  of  action  had 
accrued.  Whether  it  would  run  against  a  reversioner  on  an 
adverse  possession  gained  by  a  disseisor,  so  as  to  bar  an  eject- 
ment, has  not  been  decided.  It  was  indeed  intimated  in  Doe  \. 
Danvers,  (7  East  299),  that  it  would  not ;  but  there  was  no  such 
point  in  the  case ;  and  the  doubt  was  not  whether  there  would  be 
an  injury  to  the  freehold,  for  every  disseisin  is  such,  but  whether 
the  reversioner  had  such  a  right  of  entry  as  would  support  a  pos- 
sessory action ;  for  no  one  would  doubt  that  he  might  revest  the 
freehold  during  the  term  by  a  real  action.  Now  there  is  no  place 
for  such  a  doubt  here ;  for  if  there  is  a  present  injury,  it  will 
clearly  support  an  action  on  the  case,  which,  unlike  an  ejectment, 
requires  no  right  of  entry.  A  right  to  the  possession  will  un- 
doubtedly maintain  it  against  a  wrong-doer ;  but  it  follows  not 
that  a  reversionary  right  has  less  effect.  It  is  not  disputed  that 
the  reversioner  may  maintain  an  assize  for  a  nuisance ;  and  a 
nuisance  is  consequently  an  injury  to  the  freehold.  Formerly 
a  tenant  for  years  had  no  remedy  for  it  at  all,  for  the  quod  per- 
mittat  and  assize  of  nuisance  lay  only  for  the  owner  of  the  free- 
hold ;  which  shows  that  an  injury  to  the  property  is  done  to  him 
as  well  as  the  tenant  in  possession,  even  at  this  day.  When  the 
action  on  the  case  came  to  supersede  these  writs  as  more  conve- 
nient and  equally  efficient  in  practice,  it  necessarily  took  nothing 
from  the  right  of  the  reversioner,  though  it  might  give  remedy  to 
the  tenant  in  possession  for  the  part  of  the  injury  which  affected 
him  personally.  If,  then,  there  is  a  present  injury  to  the  freehold, 
the  action  is  maintainable.  But  the  penning  back  of  water  in  the 
channel  of  a  stream  is  an  injury  to  the  freehold,  though  the  banks 
be  not  overflowed.  It  is  a  species  of  disseisin  for  which  an  assize 
of  nuisance  lies.  To  avoid  the  consequence  of  this,  the  wrong- 
doer is  compelled  to  fall  back  on  the  position  from  which  his 
argument  started,  that  an  action  on  the  case  lies  only  for  an  actual 
and  appreciable  injury;  but  then  he  is  driven  upon  the  decision 
in  Pastorius  v.  Fisher,  that  the  law  implies  damage  from  flooding 
the  ground  of  another,  though  it  be  in  the  least  possible  degree, 
and  without  actual  prejudice.  And  if  the  principle  protects  an 
owner  of  the  freehold  in  actual  possession,  why  shall  it  not  pro- 
tect an  owner  of  the  freehold  in  possession  by  his  tenant  ?  There 
is  no  authority  against  it ;  for  Baxter  v.  Taylor  (4  Barn.  <£•  Ad* 
72)  was  the  case  of  one  or  more  separate  trespasses  under  a  claim 
of  right,  which  did  no  damage  to  the  freehold.  Unlike  the 
flooding  of  another's  land,  the  injury  did  not  partake  of  the 
nature  of  a  disseisin.  Even  if  an  adverse  right  might  not  be 
gained  from  the  reversioner  by  an  undisturbed  user  for  twenty 
years,  it  would  be  unreasonable,  after  so  great  a  lapse  of  time,  to 
put  him  to  proof  of  circumstances  in  order  to  show  that  the  user 

VII. B 
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had  originated  in  a  parol  license,  known,  it  may  be,  only  to  wit- 
nesses since  dead.  If  he  had  nothing  to  do  with  the  user  during 
the  term,  he  would  he  incompetent  to  object  to  it  or  to  sanction  it. 
Other  consequences,  immediately  prejudicial  to  him,  might  flow 
from  the  doctrine  attempted.  In  contemplation  of  law,  the  rent 
issues  out  of  the  land ;  and  whatever  impairs  the  productiveness 
of  it,  decreases  the  landlord's  security ;  but  compensation  reco- 
vered by  the  tenant  would  be  a  poor  substitute  for  the  means  of 
payment  derived  from  an  unimpaired  enjoyment  of  the  premises. 
Besides,  the  market  value  of  the  reversion  would  be  greatly  less- 
ened by  an  apparent  injury  which  would  permanently  affect  the 
property,  or  saddle  the  purchaser  with  a  lawsuit.  These  are 
instances  of  immediate  damage  to  the  reversioner,  and  more 
might  be  given ;  but  it  is  sufficient  for  the  action  that  there  has 
been  any  degree  of  damage  to  the  freehold  which  the  law  regards  \ 
for  even  an  inappreciable  injury  entitles  the  party  to  nominal 
damages. 

Judgment  affirmed. 


Filler  against  Shotwell. 

The  recording  Acts  relate  only  to  such  instruments  of  writing  as  concern  lands, 
tenements  and  hereditaments,  and  do  not  extend  to  a  bill  of  sale  or  other  writing 
respecting  personal  property. 

Trespass  for  seizing  and  carrying  away  goods  does  not  lie  by  the  owner,  who 
at  the  time  has  leased  them  to  a  tenant ;  case  is  the  proper  remedy. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phi- 
ladelphia. 

Joseph  L.  Shotwell  brought  this  action  of  trespass  against 
Daniel  Fitler,  sheriff,  and  two  others,  for  seizing  and  selling  cer- 
tain household  furniture  belonging  to  him.  The  defendants  justi- 
h'ed  under  an  execution  against  Edmund  Shotwell,  in  whose 
possession  the  goods  were  in  1839  when  seized.  The  plaintiff 
gave  in  evidence,  to  prove  his  title, 

1.  A  bill  of  sale  of  the  goods  from  Edmund  Shotwell  to  Joseph 
L.  Shotwell  on  the  21st  February  1833,  acknowledged  the  same 
day  before  a  justice  of  the  peace,  and  recorded  March  23,  1833. 

2.  Lease  of  the  same  on  the  21st  February  1833  from  Joseph 
L.  Shotwell  to  Edmund  Shotwell  for  one  year,  at  the  rent  of  $80 
per  annum,  acknowledged  same  day,  and  recorded   March  23, 
1833.     The  plaintiff  proved  payment  of  rent  under  this  lease,  the 
last  payment  being  within  a  short  time  before  the  sale  under  the 
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Jieri  facias  in  this  case  in  1839.  There  was,  however,  evidence 
given  that  some  rent  was  due  at  the  time  of  the  sheriff's  sale. 

3.  A  purchase  by  him  at  a  former  sheriff's  sale  in  1835  of  the 
same  goods  under  an  execution  against  Edmund  Shotwell,  after 
which  they  were  left  in  his  possession.  ?..•• 

A  bill  of  exception  was  sealed  by  the  court  to  the  admission  in 
evidence  of  the  book  of  the  recorder  of  deeds,  containing  the 
above  mentioned  bill  of  sale  and  lease,  which  was  offered  by  the 
plaintiff  and  objected  to  by  the  defendants. 

The  Judge  charged  inter  alia,  that  the  case  of  a  sheriff's  sale 
was  an  exception  to  the  general  rule  that  possession  must  accom- 
pany a  transfer  of  personal  property.  That  if  Joseph  L.  Shotwell 
bought  the  goods  at  the  first  sheriff's  sale  in  1835,  he  might  loan 
or  lease  to  Edmund  Shotwell ;  and  if,  while  they  were  so  loaned 
or  leased,  they  were  levied  on  and  sold  by  the  defendants,  the 
plaintiff  was  entitled  to  recover  in  this  suit.  In  answer  to  the 
question  of  a  juror  whether,  if  the  jury  found  that  the  goods  when 
sold  the  second  time  were  the  property  of  Joseph  L.  Shotwell, 
they  were  not  bound  to  reduce  the  plaintiff's  claim  by  the  amount 
of  the  rent  which  was  paid  out  of  the  proceeds  of  that  sale,  the 
Judge  said  they  were  not  so  bound. 

The  defendants  excepted  to  the  charge. 

Errors  assigned: 

1.  The  Judge  erred  in  admitting  in  evidence  the  records  of 
deeds  of  Edmund  Shotwell  to  Joseph  L.  Shotwell,  or  of  lease  of 
Joseph  L.  Shotwell  to  Edmund  Shotwell,  both  dated  February  1, 
1843,  or  of  either  of  them. 

2.  In  charging  the  jury  that  if  Joseph  L.  Shotwell  bought  the 
goods  at  the  first  sheriff's  sale  in  1835,  he  might  loan  or  lease 
them  to  Edmund  Shotwell ;  and  if  while  they  were  so  loaned  or 
leased  they  were  afterwards  levied  on  and  sold  by  the  defendants, 
the  plaintiff  is  entitled  to  recover  in  this  suit. 

3.  In  charging  the  jury  that  they  were  not  bound,  in  case  they 
found  the  goods  at  the  time  of  the  second  sheriff's  sale  belonged 
to  Joseph  L.  Shotwell,  to  reduce  his  claim  by  the  amount  of  the 
rent  which  was  paid  out  of  the  proceeds  of  the  sale. 

4.  That  trespass  was  not  the  proper  action  for  the  plaintiff  to 
bring,  and  the  Judge  erred  in  charging  that  the  plaintiff  could 
under  any  circumstances  recover  in  this  suit. 

C.  Fallen,  for  the  plaintiff  in  error,  on  the  1st  error  cited  Hell- 
man  v.  Hellman,  (4  Rawle445) ;  Brotherton  v.  Livingston,  (3  Watts 
<$*  Serg.  336) ;  Richardson  v.  Stewart,  (4  Binn.  202) ;  on  the  2d 
and  4th  errors,  4  T.  R.  489;  7  Ib.  9;  2  Stark.  Ev.  805;  4  W.  C. 
C.  387. 

H.  M.  Phillips,  contra. 
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The  opinion  of  the  Court  \vas  delivered  by 

ROGERS,  J. —  The  Act  for  the  recording  and  acknowledging 
deeds  relates  to  such  instruments  of  writing  as  concern  lands, 
tenements  and  hereditaments,  and  does  not  extend  to  a  bill  of  sale, 
»r  ofher  writing  of  personal  property.  The  bill  of  sale,  therefore, 
being  put  upon  record  without  any  authority  whatever,  the  ad- 
mission of  the  record  of  it,  or  of  a  certified  copy,  was  erroneous. 
Hdhnan  v.  Hellman,  (4  Rawle  444).  The  defendant  had  a  right 
to  insist  on  the  proof  of  the  instrument  in  the  ordinary  way,  by 
the  subscribing  witnesses. 

The  court  also  erred  in  charging  the  jury  that  if  Joseph  L. 
Shotwell  bought  the  goods  at  the  first  sheriff's  sale  in  1835,  he 
might  loan  or  lease  them  to  Edmund  Shotwell ;  and  if  while  they 
were  so  loaned  or  leased,  they  were  afterwards  levied  on  and  sold 
by  the  defendants,  the  plaintiff  is  entitled  to  recover.  This,  be  it 
remembered,  is  an  action  of  trespass ;  and  nothing  is  better  settled 
than  that,  to  entitle  a  person  to  maintain  that  action,  or  the  action 
of  trover,  he  must  have  a  right  of  property  and  a  right  of  posses- 
sion ;  and  unless  both  these  rights  concur,  the  action  will  not  lie. 
When,  therefore,  the  property  is  under  lease,  the  lessor  has  a 
reversionary  interest ;  and  not  being  in  possession,  or  being  enti- 
tled to  the  possession,  trespass  will  not  lie.  Ward  v.  Macauley,  (4 
T.  R.  489) ;  Gordon  v.  Harper,  (7  T.  R.  11);  4  Wash.  C.  C.  387. 

It  is  idle  to  assert  that  there  was  no  evidence  of  a  lease  by 
Joseph  L.  Shotwell  to  Edmund  Shotwell.  There  was  c.Uence, 
of  which  the  jury  were  the  judges;  and  assuming  that  to  be  so, 
the  court  instructed  the  jury  that  the  action  might  be  maintained  ; 
and  in  this  they  were  in  error. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


County  of  Philadelphia  against  Sharswood. 

Under  the  resolution  of  the  Legislature  of  the  27th  March  1839,  the  members 
of  the  County  Board  are  entitled  to  be  paid  wages  for  their  attendance  out  of  the 
funds  of  the  county  of  Philadelphia,  notwithstanding  they  are  members  of  the 
legislature. 

Such  a  provision  does  not  conflict  with  the  clause  of  the  constitution  directing 
that  members  of  the  Legislature  shall  be  paid  a  compensation  for  their  services 
out  of  the  treasury  of  the  Commonwealth. 

THIS  was  a  writ  of  error  to  the  Common  Pleas  of  Philadelphia 
county,  into  which  the  case  came  by  appeal  from  an  alderman. 
The  declaration  was  in  assumpsit  for  $12  wages  or  salary  of  the 
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plaintiff,  George  Sharswood,  Esq.,  as  a  member  of  the  County 
Board,  for  four  days'  attendance  on  its  duties  in  pursuance  of  the 
resolution  of  the  Legislature,  passed  the  27th  March  1839.  The 
defendants  demurred  to  the  declaration,  and  judgment  was  ren- 
dered for  the  plaintiff. 

The  case  was  argued  here  by 

Dallas,  for  the  plaintiff  in  error ;  and 
Sharswood,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  brought  originally  by  the  de- 
fendant in  error  against  the  county  of  Philadelphia,  before  an 
alderman  of  the  city  of  Philadelphia,  to  recover  $12,  which  he 
claimed  as  being  due  to  him  from  the  county,  for  four  days'  ser- 
vice rendered  as  a  member  of  the  County  Board,  after  the  month 
of  March  in  the  year  1842.  The  alderman  gave  a  judgment  in 
favour  of  the  plaintiff'  before  him  against  the  county  for  the  sum 
claimed ;  from  which  the  county  carried  the  cause  to  the  Court 
of  Common  Pleas  of  the  county  by  appeal,  where  the  plaintiff' 
again  obtained  a  judgment  for  the  same  amount  against  the  county, 
upon  a  demurrer  by  the  county  to  the  demand  of  the  plaintiff 
below,  as  set  forth  in  his  declaration.  The  cause  is  now  before 
this  court  upon  a  writ  of  error  sued  out  to  the  judges  of  the  Court 
of  Common  Pleas  of  Philadelphia  county.  By  an  Act  of  the 
Legislature,  passed  the  10th  April  1834,  entitled  "  An  Act  for 
erecting  the  County  Board,  and  concerning  the  commissioners  and 
auditors  of  the  county  of  Philadelphia,  and  for  other  purposes," 
it  is  enacted  by  the  5th  section  thereof,  that  "  from  and  after  the 
passage  of  this  Act,  the  members  for  the  time  being  of  the  Senate 
and  House  of  Representatives  from  the  city  and  county  of  Phila- 
delphia shall  form  the  County  Board,  whereof  a  quorum  shall 
consist  of  a  majority  of  the  whole  number,  who  shall  have  free 
access  to  the  books,  papers  and  accounts  of  said  office,  and  with- 
out whose  consent  and  approbation  in  writing  it  shall  not  be 
lawful  for  the  commissioners  of  the  said  county  of  Philadelphia 
to  lay  any  tax  or  county  rate  and  levy,  or  to  borrow  any  money, 
except  as  is  hereinbefore  authorized  and  provided  for."  By  the 
6th  section  it  is  further  declared  that  "  the  county  commissioners 
may  call  meetings  of  the  said  County  Board  whenever  they  shall 
deem  it  expedient  so  to  do,  giving  at  least  ten  days'  public  notice 
of  the  time  and  place  of  such  meeting,  and  of  the  purpose  for  which 
the  same  shall  be  called,  and  also  giving  private  notice  thereof  to 
the  members  of  said  Board :  Provided,  that  no  meeting  of  the  said 
Board  shall  be  appointed  to  be  held  at  any  time  during  the  session 
of  the  General  Assembly  of  this  Commonwealth."  But  by  the 
1st  section  of  a  subsequent  Act  passed  the  5th  April  1842,  (Pamph. 
236),  the  County  Board  may  meet  at  Harrisburgh  during  the  ses- 
vii.  —  3  B  * 
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sion  of  the  Legislature,  upon  the  requisition  of  the  county  com- 
missioners. And  by  the  13th  section  of  a  subsequent  Act,  passed 
July  26,  184*2,  it  is  provided  that  the  then  County  Board  shall 
continue  to  exercise  their  powers  until  the  1st  day  of  January 
1843,  and  thereafter  the  members  of  said  Board  shall  hold  their 
seats  and  exercise  their  powers  for  one  year  from  the  1st  day  of 
January  succeeding  their  election.  The  Act  of  1834,  establishing 
the  County  Board,  made  no  provision  for  compensating  the  mem- 
bers thereof  for  their  services  and  loss  of  time  in  performing  the 
duties  required  of  them ;  nor  did  they  receive  any  until  after  a 
resolution  of  the  Legislature,  passed  the  27th  March  1839, 
(Pamph.  656),  whereby  it  was  resolved,  that  thereafter  the  mem- 
bers of  the  Philadelphia  County  Board  should  receive,  for  each 
day's  attendance  upon  the  duties  of  the  said  Board,  the  pay  and 
mileage  of  a  member  of  the  Legislature,  to  be  paid  out  of  the 
funds  of  the  treasury  of  the  county  of  Philadelphia.  It  is  objected 
that  it  is  contrary  to  the  18th  section  of  the  1st  article  of  the 
State  constitution,  that  the  members  of  the  County  Board  should  be 
paid  out  of  the  county  treasury,  because  it  is  as  senators  and  repre- 
sentatives of  the  city  and  county  of  Philadelphia  that  they  form  and 
act  as  the  County  Board  ;  and  by  the  article  and  section  of  the  con- 
stitution referred  to,  it  is  expressly  declared  that  they  shall  be  paid 
a  compensation  for  their  services  out  of  the  treasury  of  the  Com- 
monwealth. This  provision,  however,  of  the  constitution  must  b€ 
regarded  as  apply  ing  only  to  the  compensation  which  shall  be  paid 
to  them  for  their  services  performed  by  them  as  members  of  the 
Legislature,  and  as  appertaining  to  the  business  of  legislation.  Bui 
it  is  perfectly  clear  that  the  duties  and  business  to  be  performed  by 
them  as  a  County  Board  have  no  relation  to,  or  connection  what- 
ever with,  their  duties  and  business  as  members  of  the  Legisla- 
ture. They  are  altogether  different  and  distinct  from  each  other. 
The  first  are  performed  for  the  benefit  of  the  city  and  county  of 
Philadelphia  exclusively;  and  hence  it  is  nothing  but  just  that  the 
compensation  allowed  therefor  should  be  paid  out  of  the  county 
treasury  :  whereas  the  second  are  performed  for  the  benefit  of  the 
whole  State;  and  therefore  it  is  right  that  the  compensation 
allowed  for  the  same  should  come  out  of  the  State  treasury.  We 
are  therefore  of  opinion  that  the  judgment  ought  to  be  affirmed, 
and  accordingly  affirm  it. 

Judgment  affirmed. 
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Vaux  against  Parke. 

Devise  by  a  father  to  his  son  of  a  house  and  lot  in  fee  simple ;  by  a  subsequent 
clause  he  gave  it  to  trustees  in  fee  in  trust  during  the  life  of  the  son  to  pay  over 
the  moneys,  &c.,  into  his  proper  hands,  or  to  such  persons  as  he  may  appoint,  and 
after  his  death  to  convey  according  to  the  son's  appointment  by  will,  or,  in 
default,  to  such  as  would  be  his  heirs  if  he  died  intestate,  with  power  to  the  trus- 
tees and  son  to  alter  the  property  and  reinvest,  provided  that  if  the  son  should 
become  so  relieved  from  embarrassment  as  in  the  opinion  of  the  trustees  to  ren- 
der it  expedient,  they  should  convey  to  him  in  fee.  Held,  that  the  son  had  no 
estate  in  the  land,  legal  or  equitable,  which  could  be  seized  and  sold  by  execu- 
tion on  a  judgment  obtained  against  him. 

THIS  was  an  action  of  ejectment  by  Richard  Vaux  against 
Hannah  Parke,  tried  at  Nisi  Prius,  in  September  1843,  before  SER- 
GEANT, J.,  who  directed  a  nonsuit  to  be  entered.  It  was  brought 
to  recover  a  messuage  and  lot  of  ground  at  the  corner  of  Locust 
street  and  Raspberry  alley,  in  the  city  of  Philadelphia.  The 

g'aintiff  showed  a  judgment  confessed  by  James  P.  Parke,  in  the 
istrict  Court,  on  the  25th  July  1835,  for  $4600,  conditioned  for 
the  payment  of  $2300 ;  a  scire  facias  post  annum  et  diem  issued 
on  the  same,  and  judgment  22d  June  1839,  for  want  of  an  affida- 
vit of  defence,  plea  22d  June  1839,  of  discharge  under  the  insol- 
vent laws;  fieri  facias,  sale  and  sheriffs  deed  for  the  premises  to 
the  plaintiff,  Richard  Vaux,  dated  5th  October  1839,  conveying 
all  the  interest  of  James  P.  Parke  in  the  premises.  He  then  gave 
in  evidence  the  will  of  Dr.  Thomas  Parke  (the  defendant's  father) 
and  claimed  to  recover  one  equal  undivided  third  part  of  the  pre- 
mises. The  Judge  who  tried  the  cause  was  of  opinion,  that  on 
the  evidence  James  P.  Parke  took  no  interest  in  the  premises 
which  could  be  seized  or  taken  in  execution. 

The  will  was  as  follows : 

Imprimis,  I  hereby  nominate  and  appoint  my  sons  Thomas 
Parke,  and  James  Pemberton  Parke,  together  with  my  friends, 
Benjamin  R.  Morgan  and  Joseph  P.  Norris,  Esquires,  Executors 
of  this  my  last  Will  and  Testament. 

Item.  I  desire  my  funeral  expenses,  and  all  my  just  debts,  may 
be  paid  by  my  executors,  as  soon  as  they  can  make  it  convenient 
after  my  decease. 

Item.  I  give  and  bequeath  to  my  three  children,  Hannah 
Parke,  Thomas  Parke,  and  James  Pemberton  Parke,  and  to  their 
heirs  and  assigns,  all  the  house,  lot,  &c.,  in  which  I  now  reside, 
situate  on  the  north  side  of  Locust  street,  between  Ninth  and 
Tenth  streets,  at  the  corner  of  Raspberry  alley,  clear  of  all  in- 
cumbrances;  the  property  to  be  owned  and  possessed  equally 
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between  them,  share  and  share  alike,  as  tenants  in  common;  and 
I  affectionately  desire  and  enjoin  them  to  continue  to  reside  toge- 
ther in  harmony  and  love  on  the  premises. 

Item.  I  give  and  bequeath  to  my  dear  daughter,  Hannah 
Parke,  her  heirs  and  assigns,  the  house  and  lot  of  ground  she 
lately  occupied,  on  the  north  side  of  Spruce  street  between  Se- 
venth and  Eighth  streets,  which  I  some  years  since  purchased  of 
David  Evans,  Jr.,  clear  of  all  incumbrance  excepting  a  ground- 
rent  of  $46.67  per  annum.  Also,  all  those  three  ground-rents  of 
$44  per  annum,  each  issuing  out  of  three  contiguous  lots  of  ground 
situate  on  the  east  side  of  Green's  court,  near  Pine  street,  and 
between  Fourth  and  Fifth  streets,  granted  by  John  B.  Bernadow 
to  Clement  Lee  Bready,  Hall  and  Lyndall,  and  to  Luther  Barnes, 
amounting  together  to  $132  per  annum,  clear  of  all  deductions 
for  taxes,  &c.  I  likewise  give  and  bequeath  to  my  said  daughter, 
her  heirs  and  assigns,  all  that  rent-charge  of  fifty  silver  dollars 
per  annum,  issuing  out  of  a  house  and  lot  of  ground  on  the  east 
side  of  Twelfth  street,  near  Locust  street,  and  payable  half- 
yearly,  clear  of  all  deductions  for  taxes,  <fec.,  lately  purchased  by 
me  from  Sarah  Forrest.  I  also  give  and  bequeath  to  my  said 
dear  daughter,  her  heirs  and  assigns,  all  that  ground-rent  of  $20 
per  annum,  purchased  by  me  from  the  executors  of  Hugh  de  Ha- 
ven, issuing  out  of  a  lot  of  ground  on  the  east  side  of  Schuylkill 
Eighth  street,  between  Sassafras  and  Vine  streets,  containing  40 
feet  front,  and  196  feet  deep,  payable  by  George  Walker,  on  the 
first  day  of  July  annually,  clear  of  all  deductions  for  taxes,  &c. 
I  also  bequeath  to  my  said  dear  daughter,  her  heirs  and  assigns, 
50  shares  of  my  new  stock  in  the  Philadelphia  Insurance  Office ; 
likewise  my  share  in  the  Library  Company  of  Philadelphia;  and, 
lastly,  my  chamber  clock,  with  the  bureau  on  which  it  formerly 
stood,  together  with  any  other  pieces  or  parts  of  my  household 
furniture  and  plate  not  otherwise  disposed  of  in  this,  my  last  Will, 
which  she  may  select  and  choose  to  accept. 

Item.  I  give  and  bequeath  to  my  son,  Thomas  Parke,  his  heirs 
and  assigns,  twenty  shares  of  stock  in  the  Trenton  Banking  Com- 
pany. I  likewise  give  him  my  silver  can,  marked  T.  P.,  and  my 
best  bed,  bedding,  mattrass,  &c.,  with  the  drawers,  chairs,  and 
furniture  of  my  chamber,  including  the  desk  bequeathed  to  me 
by  his  grandfather,  Thomas  Parke ;  and,  lastly,  I  hereby  remit 
and  exonerate  him  from  the  payment  of  all  the  sums  of  money 
which,  at  sundry  times,  I  formerly  lent  unto  him. 

Item.  I  give  and  bequeath  to  my  son,  James  Pemberton  Parke, 
his  heirs  and  assigns,  all  those  two  contiguous  lots  of  ground  in 
the  village  of  Hamilton,  at  the  corner  of  Spruce  and  Parke 
streets,  numbered  in  the  plan  of  that  village  75  and  77.  I  like- 
wise give  him  my  two  silver  cans,  marked  R.  P.  Also,  my  ma- 
hogany clothes-press  and  book-case,  with  all  the  books  it  may 
contain  at  the  time  of  my  decease;  and,  lastly,  I  hereby  remit 
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and  exonerate  him  from  the  payment  of  sundry  sums  of  money  I 
lately  lent  to  him. 

Item.  I  give  and  bequeath  to  my  niece,  Jane  Parke,  daughter 
of  my  late  brother  Robert,  my  two  silver  butter  boats ;  and  to 
my  friend  Benjamin  R.  Morgan,  I  give  my  gold  watch ;  and  to  my 
friend  Joseph  Jr.  Norris,  I  give  my  two  small  hooped  silver  cans, 
marked  with  the  initials  of  my  name ;  which  they  will  each  please 
to  accept  as  small  tokens  of  my  affectionate  remembrance. 

Item.  I  give  and  bequeath  to  the  Library  Company  of  Phila- 
delphia, and  their  successors,  all  that  yearly  rent-charge  of  50 
silver  dollars,  lawful  money  of  the  United  States,  issuing  out  of  a 
brick  house  and  lot  of  ground,  situate  at  the  north-east  corner  of 
Pine  and  Thirteenth  streets,  in  the  city  of  Philadelphia,  granted 
by  John  H.  Brinton  to  Andrew  B.  Friend ;  the  rent  is  payable 
half  yearly,  clear  of  any  deduction,  defalcation  or  abatement,  for 
any  taxes,  charges  or  assessments,  whatsoever ;  and  I  hereby  em- 
power the  Directors  of  the  said  Library  Company,  for  the  time 
being,  to  receive  the  said  ground-rent  of  $50  per  annum  as  it 
becomes  due,  and  apply  the  same  to  the  use  and  improvement  of 
the  Library  forever. 

Item.  I  give  and  bequeath  to  the  Contributors  of  the  Penn- 
sylvania Hospital,  and  their  successors,  all  that  yearly  rent- 
charge,  or  sum  of  24  Spanish  milled  silver  dollars,  issuing  out 
of  a  lot  of  ground  on  the  west  side  of  Fourth  street,  between 
Spruce  and  Pine  streets,  granted  by  James  Pemberton  to  Moses 
Bussy,  reserving  thereout  the  above-mentioned  yearly  rent-charge ; 
and  I  hereby  empower  the  managers  of  the  said  Hospital,  for  the 
time  being,  to  receive  and  apply  the  same  towards  the  more  com- 
fortable accommodation  of  that  class  of  patients  under  their  care, 
who  are  or  may  be  deprived  of  the  use  of  their  reason. 

Item.  I  hereby  give  and  bequeath  to  the  Orphan  Society, 
lately  established  at  the  north-east  corner  of  Schuylkill  Fifth  and 
Cherry  streets ;  and  to  the  Widow's  and  Indigent  Single  Wo- 
man's Asylum,  situate  in  Cherry  street,  adjoining  the  Orphan's 
Asylum  above-mentioned,  all  that  rent-charge  of  $32  per  annum, 
payable,  clear  of  all  deductions  for  taxes,  &c.,  purchased  by  me 
from  Joseph  Watson,  and  issuing  out  of  a  lot  of  ground  situate 
on  the  north-east  corner  of  Delaware  Fourth  and  Lombard 
streets;  being  19  feet  3  inches  in  front  on  Fourth  street,  and  60 
feet  deep  on  Lombard  street  to  a  four  feet  wide  alley.  The  said 
ground-rent  is  to  be  collected  annually  when  due,  by  direction 
of  the  Managers  of  the  above-mentioned  charitable  institutions, 
and  divided  into  two  equal  parts  of  $16 ;  one  of  the  said  portions 
is  to  be  paid  to  the  Treasurer  of  the  Orphan's  Asylum,  and  the 
remaining  moiety  to  the  Treasurer  of  the  Widow's  Society,  for 
the  time  being,  for  the  benefit  and  use  of  the  orphans  and  widows 
that  may  from  time  to  time  occupy  those  charitable  establish- 
ments. But  my  mind  and  will  is,  that  if  both  or  either  of  those 
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benevolent  institutions  should,  at  any  time  hereafter,  be  discon- 
tinued, the  portion  hereby  bequeathed  shall,  from  and  after  such 
discontinuance,  cease,  and  return  to  my  children  or  their  heirs ; 
and  I  request  my  executors  to  retain  in  their  possession  the  title 
deeds  for  the  same,  as  the  said  legacy  is  contingent,  and  it  may 
be  advisable  for  the  executors  to  give  the  treasurers  of  those  two 
institutions  an  order  to  receive  the  rent  annually  as  the  same 
becomes  due. 

Item.  I  give  and  bequeath  all  the  rest  and  residue  of  the 
estate  I  may  die  possessed  of,  both  real  and  personal,  to  my  sons 
Thomas  Parke  and  James  Pemberton  Parke,  their  heirs  and 
assigns  for  ever,  to  be  equally  divided  between  them  as  tenants  in 
common.  And  I  affectionately  enjoin  them  to  settle  their  propor- 
tions amicably,  either  by  dividing  the  property  in  its  present  form 
or  by  disposing  of  my  unimproved  lands,  as  may  be  thought  most 
advantageous  and  advisable,  in  which  I  trust  and  hope  my  friends 
Benjamin  R.  Morgan  and  Joseph  P.  Norris  will  aid  and  assist 
them  with  their  advice.  If  either  of  my  sons  Thomas  or  James 
should  depart  this  life  before  my  decease,  I  desire  and  direct  that 
the  property  herein  bequeathed  to  such  deceased  son  shall  be 
appropriated  and  belong  to  the  surviving  brother;  and  if  both 
should  depart  this  life  before  my  decease,  I  desire  the  property 
herein  bequeathed  to  them  shall  descend,  after  my  decease,  to  my 
dear  daughter,  Hannah  Parke,  her  heirs  and  assigns.  And,  it 
being  my  desire  to  secure  to  my  sons  the  full  and  entire  benefit 
of  the  bequests  herein  made,  I  hereby  make  the  following  provi- 
sions for  that  purpose : 

As  for  and  concerning  all  the  estate  and  property,  real  and 
personal,  by  this  my  last  Will  and  Testament  devised  and  be- 
queathed to  my  son  Thomas  Parke,  I  do  hereby  give,  devise  and 
bequeath  the  same  to  my  friends  Benjamin  R.  Morgan  and  Joseph 
Parker  Norris,  and  the  survivor  of  them,  and  the  heirs,  executors, 
administrators  and  assigns  of  such  survivor,  in  trust,  during  the 
natural  life  of  the  said  Thomas  Parke,  my  son,  to  pay  the  rents, 
issues,  profits,  interest  and  income  arising  therefrom,  into  the  pro- 
per hands  of  my  said  son  Thomas,  or  to  such  person  or  persons 
as  he,  by  any  order  in  writing,  may  for  that  purpose  appoint ; 
and  after  the  death  of  my  said  son  Thomas,  to  assign,  transfer 
and  convey  all  the  said  estate,  real  and  personal,  to  such  person 
or  persons  for  such  estates  and  uses,  and  in  such  manner  as  my 
said  son  Thomas  shall  by  his  last  Will  and  Testament  appoint, 
and  in  default  of  such  appointment,  then  to  such  persons,  for  such 
estates,  and  in  such  portions  as  would,  by  the  laws  of  this  Com- 
monwealth, be  entitled  to  the  said  real  and  personal  estate,  were 
my  said  son  Thomas  to  die  intestate,  seised  and  possessed  thereof, 
with  full  power  to  the  said  trustees,  from  time  to  time  as  to  them 
and  to  my  said  son  Thomas  may  seem  expedient,  to  sell  and  dis- 
pose of  any  and  every  part  of  the  said  real  and  personal  estate  in 
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this  clause  mentioned,  and  the  proceeds  thereof  to  re-invest  in 
such  real  or  personal  estate  or  securities,  as  to  them  may  seem 
expedient,  subject  to  the  same  trusts,  limitations  and  provisos  as 
are  in  this  clause  expressed  concerning  the  real  and  personal 
estate  hereby  devised  and  bequeathed  to  the  said  trustees ;  and, 
Provided,  that  if  my  said  son  Thomas  shall  be  so  relieved  from 
embarrassment,  as  in  the  opinion  of  the  said  trustees  shall  render 
it  expedient,  then  that  they,  the  said  trustees  and  the  survivors 
of  them,  and  the  heirs,  executors,  administrators  and  assigns  of 
such  survivor,  do  and  shall  assign,  transfer  and  convey,  the  said 
real  and  personal  estate  in  this  clause  mentioned,  to  rny  said  son 
Thomas,  his  heirs  and  assigns,  absolutely  and  in  fee  simple. 

As  for  and  concerning  all  the  estate  and  property,  real  and 
personal,  by  this  my  last  Will  and  Testament  devised  and  be- 
queathed to  my  son  James  Pemberton  Parke,  I  do  hereby  give, 
devise  and  bequeath  the  same  to  my  friends  Benjamin  R.  Morgan 
and  Joseph  Parker  Norris,  and  the  survivor  of  them,  and  the  heirs, 
executors,  administrators  and  assigns  of  such  survivor,  in  trust, 
during  the  natural  life  of  the  said  James  Pemberton  Parke,  my 
son,  to  pay  the  rents,  issue,  profits,  interest  and  income  arising 
therefrom  into  the  proper  hands  of  my  said  son  James,  or  to  such 
person  or  persons  as  he,  by  any  order  in  writing,  may  for  that 
purpose  appoint ;  and  after  the  death  of  my  son  James,  to  assign, 
transfer  and  convey  all  the  said  estate,  real  and  personal,  to  such 
person  or  persons,  for  such  estates  and  uses,  and  in  such  manner 
as  my  said  son  James  shall  by  his  last  Will  and  Testament  ap- 
point ;  and  in  default  of  such  appointment,  then  to  such  persons, 
for  such  estates  and  in  such  portions  as  would,  by  the  laws  of 
this  Commonwealth,  be  entitled  to  the  said  real  and  personal 
estate,  were  my  said  son  James  to  die  intestate,  seised  and  pos- 
sessed thereof,  with  full  power  to  the  said  trustees,  from  time  to 
time,  as  to  them  and  my  said  son  James  may  seem  expedient,  to 
sell  and  dispose  of  any  and  every  part  of  the  said  real  and  per- 
sonal estate  in  this  clause  mentioned,  and  the  proceeds  thereof  to 
re-invest  in  such  real  or  personal  estate  or  securities  as  to  them 
may  seem  expedient,  subject  to  the  same  trusts,  limitations  and 
provisos  as  are  in  this  clause  expressed  concerning  the  real  and 
personal  estate  hereby  devised  and  bequeathed  to  the  said  trus- 
tees ;  and,  Provided,  that  if  my  said  son  James  shall  be  so  relieved 
from  embarrassment,  as  in  the  opinion  of  the  said  trustees  shall 
render  it  expedient,  then  that  the  said  trustees  and  the  survivor 
of  them,  and  the  heirs,  executors,  administrators  and  assigns  of 
such  survivor,  do  and  shall  assign,,  transfer  and  convey  all  the 
said  real  and  personal  estate  in  this  clause  mentioned,  to  my  son 
James,  his  heirs  and  assigns,  absolutely  and  in  fee  simple. 

Error  assigned : 

The  Judge  erred  in  ordering  a  nonsuit  to  be  entered  and  in 
refusing  to  take  off  the  same. 
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Meredith,  for  the  plaintiff,  contended  that  James  P.  Parke  took 
an  estate  in  the  premises ;  whether  legal  or  equitable  was  not 
important,  nor  whether  in  fee  or  for  life,  there  being  no  devise 
over,  or  any  contingency,  and  therefore  it  was  not  in  the  power 
of  the  testator  to  screen  it  from  liability  to  his  creditors,  that 
being  a  restriction  repugnant  to  the  estate  granted,  which  passed 
subject  to  all  the  incidents  annexed  to  it  in  law  and  equity.  This 
principle  was  settled  by  this  court  in  Hamersley  v.  Smith,  (4 
IVhart.  126) ;  and  Hemphill  v.  Hurford  (3  Watts  $  Serg.  216) : 
which  in  effect  decide  the  present  case.  They  are  supported  by 
Snowdon  v.  Dales,  (6  Sim.  524) ;  Graves  v.  Dolphin,  (1  Sim.  66) ; 
Brandon  v.  Robinson,  (18  Vez.  429);  and  by  1  Rus.  fy  Myl.  395; 
1  Myl.  4-  K.  4 ;  4  Mad.  R.  504.  It  might  be  well  contended, 
indeed,  that  the  estate  in  J.  P.  Parke  was  a  use  executed.  1  Bro. 
Ch.  274;  18  Vez.  429;  1  Pow.  Dev.  129  ;  Shep.  Touch.  304,  506  ; 
1  Vez.  142;  1  P.  Wms.  142;  2  Vez.  645;  but  at  any  rate  there 
was  an  equitable  freehold,  which  was  bound  by  the  judgment  and 
subject  to  execution  and  sale.  2  Atk.  294 ;  2  Vern.  248 :  1  Vez. 
Jun.  435 ;  3  Ch.  R.  37.  Here  there  is  in  the  first  instance  an 
express  devise  in  fee  simple,  and  the  intention  of  a  trust  is  incon- 
sistent with  it  and  must  give  way.  2  Vern.  526  ;  Amb.  377  ;  Cos. 
Temp.  Talb.  19;  8  Vez.  42  ;  1  Sim.  fy  Stu.  10;  2  Ib.  217.  Fisher 
v.  Taylor  is  relied  on  by  the  defendant ;  but  there  was  an  express 
provision  in  that  case  that  the  land  should  not  be  liable  to  the 
son's  debts,  which  is  not  the  case  here.  But  that  case  certainly 
conflicts  with  the  English  chancery  cases  and  with  Hamersley  v. 
Smith,  and  Hemphill  v.  Hurford,  and  cannot  now  be  sustained. 
Morrow  v.  Brenizer  (2  Rawle  185)  was  a  case  of  money  directed 
to  be  turned  into  land,  and  in  Ashhurst  v.  Given,  (5  Watts  &f  Serg. 
323)  the  son  was  made  a  trustee  and  had  no  equitable  estate. 

Barclay  and  J.  Sergeant  for  the  defendant. 

There  is  no  policy  or  equity  in  prohibiting  a  parent  from  pro- 
viding for  the  maintenance  of  his  child  and  preventing  creditors 
from  taking  the  parent's  property.  He  is  bound  to  support  his 
child,  and  ought  not  to  be  compelled,  instead  of  doing  so,  to  leave 
him  to  starve  or  live  on  alms.  The  principle  is  well  established 
that  one  may  give  by  will  what  he  pleases,  unless  he  interferes 
with  some  provision  of  the  law,  and  his  intention  governs.  Rus- 
ton  v.  Ruston,  (2  Dall.  344) ;  Holdship  v.  Patterson,  (7  Watts  551), 
and  Ashhurst  v.  Given  (5  Watts  fy  Ser%.  330),  are  strong  cases  to 
show  that  even  against  creditors  such  an  intent  is  sustained.  The 
intention  to  protect  the  property  of  his  son  from  his  creditors  is 
clear  from  the  last  clause  of  the  will,  and  that  controls  the  whole. 
The  right  to  enjoy  the  profits,  the  right  to  live  in  the  house,  were 
personal  and  could  not  be  disposed  of  or  sold  to  a  stranger. 
Fisher  v.  Taylor  (2  Rairle  33)  is  in  point,  and  that  was  a  solemn 
decision  of  this  court  many  years  since,  under  which  titles  have 
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been  created  and  held.  In  Hamersley  \.  Smith  and  Hemphill  v. 
Hurford,  the  questions  were  altogether  different.  This  point  was 
not  mooted  in  either  of  them,  nor  was  Fisher  v.  Taylor  even  cited. 
This  debt  existed  before  Dr.  Parke's  death,  which  appears  by  the 
docket  entry,  and  is  not  denied.  The  object  of  the  three  living 
together  would  be  destroyed  by  a  sale,  and  Miss  Parke  turned 
out.  J.  P.  Parke  had  no  estate  in  the  land  that  he  could  alienate, 
nor  could  he  recover  any  in  ejectment  against  the  trustees,  nor 
could  he  break  the  trust  by  confessing  a  judgment  or  otherwise. 
No  case  says  the  land  can  be  taken  from  the  trustees  by  a  cre- 
ditor. It  is  another  question,  not  raised  here,  whether  an  assignee 
of  the  cestui  que  trfst  could  take  the  income,  but  he  certainly 
could  not  take  the  land. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  seems  to  present  the  same  question 
which  was  decided  by  this  court  in  Fisher  v.  Taylor,  (2  Rawle  33). 
There  the  testator  directed  his  executors  to  purchase  a  tract  of 
land  to  be  conveyed  to  them  in  trust  for  his  son,  who  was  to  have 
the  rents,  issues  and  profits,  but  the  same  was  not  to  be  liable  to 
any  debts  contracted  or  which  might  be  contracted  by  him ;  at 
his  death  the  land  was  to  vest  in  the  right  heirs  of  the  testator ; 
and  it  was  held  that  the  son  had  not  such  an  interest  in  the  land 
as  could  be  taken  in  execution  and  sold  for  his  debts.  The  court 
say  the  intention  of  the  testator  was  manifestly  to  secure  to  his 
son  the  enjoyment  of  the  rents,  issues  and  profits  during  his  life, 
in  such  a  manner  as  to  be  secured  from  the  payment  of  his  debts, 
and  the  executors  were  constituted  special  trustees  for  that  pur- 
pose. It  was  necessary  the  trustees  should  take  the  legal  estate 
to  carry  that  intention  into  effect.  A  different  construction  would 
defeat  the  intention.  There  was  nothing  in  this  illegal  or  con- 
trary to  public  policy.  The  benefit  the  son  derived  was  merely 
a  right  to  receive  the  rents  and  profits  of  the  premises.  In  the 
case  now  before  us,  the  same  intention  is  manifest  from  compar- 
ing the  different  clauses  of  the  will,  and  the  devise  to  trustees, 
and  the  directions  as  to  the  son  are  quite  as  strong  as  in  that 
case.  It  cannot  therefore  be  determined  that  the  son  has  an 
estate  in  the  land  bound  by  the  judgment,  (which  it  is  essential 
he  should  have  in  order  that  it  may  be  taken  in  execution,  Morrow 
v.  Brenizer,  2  Rawle  188),  without  considering  the  creation  of  the 
trust  as  a  mere  nullity,  or  else  confounding  together  a  simple  trust, 
which  gives  the  cestui  que  trust  a  right  to  the  possession,  control 
and  disposal  of  the  land,  and  a  special  trust  which  gives  him  no 
more  than  the  right  to  enforce  in  equity  the  intention  of  the  tes- 
tator to  the  extent  of  his  interest.  The  distinction  between  these 
two  classes  of  trusts  pervades  the  whole  doctrine  of  trusts,  and 
without  a  due  regard  to  it  their  existence  cannot  be  preserved. 
Settlements  of  this  kind  by  parents  on  their  children  have  been 
vn.  —  4  c 
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of  constant  occurrence,  and  much  property  has  been  thus  adjusted 
by  will  or  deed.  No  case  has  ever  decided  that  a  trust  of  this 
description  can  be  annihilated  by  an  execution  against  the  cestui 
que  trust.  No  such  point  is  to  be  found  in  Hamersley  v.  Smith, 
(4  Whart.  126),  or  in  Hemphill  v.  Hurford,  (3  Watts  $  Serg.  216), 
nor  was  Fisher  v.  Taylor  referred  to  in  either  of  them.  Ham- 
ersley v.  Smith  was  a  bequest  of  money,  to  be  invested  by  the 
executors  in  trust  for  the  sole  use  and  benefit  of  testator's  grand- 
daughter, but  if  she  should  die  before  the  testator,  then  to  her 
daughter.  The  granddaughter  survived  the  testator  and  her 
husband  and  married  a  second  time,  and  it  was  held  that  the  trust 
for  her  separate  use  ceased  on  her  discoferture  and  was  not 
revived  by  her  second  marriage.  The  only  point  decided  was, 
that  a  right  to  the  separate  use  of  an  unmarried  woman  imposed 
no  restriction  on  her  when  she  married.  In  Hemphill  v.  Hurford 
there  was  a  bequest  of  money  to  executors  in  trust  for  R.  C.  H., 
to  be  by  them  invested  for  his  use  and  that  of  his  legal  representa- 
tives, either  in  real  or  personal  estate,  according  to  their  best  dis- 
cretion— the  legacy  to  be  paid  at  the  end  of  three  years  after  the 
testator's  decease,  or  sooner  if  the  executors  judged  fit ;  and  it 
was  decided  that  the  legatee  might  sue  for  it  after  the  three  years, 
the  court  saying  it  did  not  appear  from  anything  contained  in  the 
will  that  it  was  the  intention  of  the  testator  to  restrain  the  lega- 
tee from  disposing  of  the  legacy  as  he  pleased. 

We  are,  therefore,  of  opinion  that  the  defendant  in  the  judg- 
ment, James  P.  Parke,  had  no  estate  or  interest  in  the  land  which 
could  be  sold  or  conveyed  by  the  sheriff  on  the  execution  against 
him.  We  give  no  opinion  how  far  such  a  right  as  he  had  could 
be  reached  by  his  assignees  or  by  other  proceedings  on  behalf  of 
creditors. 

Judgment  affirmed. 
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Fournier  against  Ingraham.* 

In  the  year  1819,  L.  made  a  voluntary  assignment  of  his  estate  to  F.  for  the 
benefit  of  his  creditors.  F.  continued  to  act  in  the  trust  until  1836,  when  he  was 
removed  by  the  Common  Pleas  of  Philadelphia,  who  appointed  another  assignee, 
and  subsequently  removed  him,  and  appointed  I.  Upon  the  distribution  of  the 
assigned  estate  by  an  auditor,  to  whom  I.'s  accounts  were  referred,  F.  presented 
a  claim  for  commissions,  and  advances  made  by  him  for  the  trust  estate  before 
his  removal ;  and  the  auditor  reported  that  an  issue  was  proper  to  try  F.'s  right 
thereto,  and  the  Common  Pleas  of  Philadelphia  directed  a  feigned  issue  to  try 
such  right.  Upon  the  trial  of  the  issue  in  the  court  below,  the  jury  were  in- 
structed that  F.  not  having  settled  his  account  as  assignee  of  L.  in  the  proper 
court,  and  satisfied  such  court  that  there  was  a  balance  due  to  him  from  the 
assigned  estate,  had  no  legal  or  equitable  claim  which  he  could  enforce  against 
the  assigned  estate  in  the  hands  of  the  subsequently  appointed  assignee.  Held, 
that  the  instruction  was  correct. 

ERROR  to  the  Common  Pleas  of  Philadelphia  county,  by  which 
a  feigned  issue  was  directed,  upon  the  report  of  an  auditor  that 
such  a  course  was  proper,  to  try  the  right  of  Honore  Fournier, 
former  assignee  of  Anthony  Laussat,  to  receive  out  of  the  assigned 
estate  of  Laussat  certain  commissions  and  expenses  incurred  and 
paid  by  him  for  the  trust  estate,  before  his  dismissal  as  assignee. 

Anthony  Laussat,  on  the  8th  June  1819,  made  an  assignment 
of  his  estate  in  trust  for  the  benefit  of  his  creditors,  to  Honore 
Fournier,  who  took  upon  himself  the  execution  of  the  trusts  there- 
of, and  continued  to  act  therein,  at  first  in  person,  but  after  some 
time,  in  consequence  of  his  absence  from  the  United  States,  by 
an  attorney  in  fact,  until  the  30th  April  1836,  when,  upon  the 
petition  of  several  creditors,  he  was  removed  from  the  trust  by 
the  Common  Pleas  of  Philadelphia  county,  without  having  settled 
an  account,  and  Hosea  J.  Levis  appointed  in  his  place.  Lev  is 
was  subsequently  removed  by  the  same  court,  and  the  defendant 
in  error  appointed  assignee.  The  account  of  the  defendant  in 
error  as  assignee  of  the  estate  of  Laussat  having  been  settled 
in  the  office  of  the  prothonotary  of  the  Common  Pleas  of  Phi- 
ladelphia county,  an  auditor  was  appointed  to  distribute  the 
balance  in  his  hands  of  the  assigned  estate,  before  whom  Fournier 
presented  his  claim  for  said  advances  and  commissions,  and  the 
auditor  reported  the  above  issue  to  be  proper,  and  the  court 
directed  it. 

At  the  trial  Fournier  gave  evidence  to  prove  his  claim ;  but  the 
court  (PARSONS,  J.)  deeming  that  a  preliminary  difficulty  was  in 
his  way,  charged  the  jury  as  follows  : 

*  The  reporters  are  indebted  to  E.  D.  Ingraham,  Esq.  for  the  report  of  this  case. 
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"  This  is  a  feigned  issue  directed  by  the  Common  Pleas  to  try 
the  right  of  the  plaintiff  to  certain  money  in  the  hands  of  the 
defendant  as  assignee  of  A.  Laussat,  which  he  claims  has  been 
paid  by  him  while  an  assignee  under  a  voluntary  assignment  from 
Laussat,  and  for  commissions  for  his  trouble  and  expense  in  set- 
tling said  estate  before  his  removal  from  the  trust.  It  appears 
from  the  evidence  in  the  cause  that  Anthony  Laussat,  on  the  8th 
June  1819,  made  a  voluntary  assignment  of  all  his  goods  and 
effects,  also  the  debts  due  and  coming  unto  him,  a  schedule 
whereof  was  said  to  be  annexed  to  the  deed  of  assignment,  (but 
not  produced  before  the  court),  in  trust  for  the  payment  of  certain 
creditors  specifically  mentioned,  and  then  all  of  his  general  credi- 
tors who  should  execute  a  release  within  twenty  days  after  the 
assignment.  It  is  also  shown  that  the  present  plaintiff  took  upon 
himself  the  execution  of  the  trust,  and  continued  to  act  in  the 
capacity  of  trustee  until  the  16th  April  1836,  when,  on  a  petition 
being  presented  in  this  court,  he  was  discharged,  and  H.  J.  Levis 
appointed  in  his  place,  who  was  subsequently  removed,  and  the 
present  defendant  was  appointed,  who  has  settled  his  account  and 
has  the  money  in  his  hands  for  distribution  among  the  creditors 
of  Laussat  who  are  entitled  to  receive  it.  And  the  plaintiff  claims 
that  he  is  entitled  to  be  first  paid  for  his  commissions  and  ad- 
vances. The  defendants,  the  creditors  of  Laussat  under  the 
assignment,  object  to  his  receiving  the  money,  and  contend  that 
until  he  settles  his  account  in  the  Court  of  Common  Picas,  and 
that  settlement  or  account  is  approved  by  the  court,  and  the  pre- 
cise balance  ascertained  by  virtue  of  a  legal  settlement  of  his 
trusteeship,  he  has  no  legal  claim  to  the  money  now  in  the  hands 
of  the  legally  constituted  assignee. 

This  question,  it  is  believed,  has  never  been  judicially  deter- 
mined by  the  court  of  last  resort  in  Pennsylvania.  But  that  tri- 
bunal has  settled  principles  which  apply  with  great  force  in  the 
present  cause.  The  court  instruct  you  as  a  matter  of  law,  that 
the  plaintiff  is  not  entitled  to  your  verdict  in  this  issue.  Until  he 
has  rendered  an  account  of  his  proceedings  as  the  assignee  of 
Laussat,  and  that  account  is  finally  settled  in  the  proper  court, 
and  that  tribunal  has  approved  of  the  settlement,  and  decided 
there  is  a  balance  due  him  from  the  estate,  he  has  no  legal  claim 
to  this  fund.  He  must  show  before  the  proper  authority  that  he 
has  disposed  of  and  applied  all  of  the  property  which  came  into 
his  hands  by  virtue  of  the  assignment,  and  after  being  so  charged, 
there  was  a  balance  due  him  for  advances  legally  made.  The 
proceedings  in  such  settlement  are  purely  equitable ;  a  tribunal 
is  fixed  by  law  for  adjudicating  on  his  claim  and  fixing  its  true 
amount ;  until  that  is  done,  he  cannot  resort  to  this  fund  claimed 
by  other  creditors  under  the  assignment.  It  is  unnecessary  for 
this  court  to  give  the  reasons  at  length  which  produce  this  con- 
clusion. It  is  the  settled  law  of  the  State  that  a  creditor  of  one 
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who  has  made  a  voluntary  assignment  cannot  sue  the  assignee 
for  money  in  his  hands  till  his  account  is  first  settled.  And  in 
what  character  does  the  plaintiff  appear,  but  as  a  creditor  of  the 
estate  ?  Can  he  then  resort  to  the  fund  itself  directly,  until  his 
true  character  is  established  in  the  way  and  manner  pointed  out 
by  law  ?  This  court  think  he  cannot,  and  instruct  you  that  your 
verdict  should  be  for  the  defendant." 

The  plaintiff  excepted  to  the  charge,  and  a  verdict  and  judgment 
were  rendered  for  the  defendant. 

Error  assigned : 

That  the  court  charged  the  jury  that  an  assignee  under  a  volun- 
tary assignment  who  has  been  removed  from  the  trust,  cannot 
recover  from  the  fund  assigned,  and  in  the  hands  of  a  subsequently 
appointed  assignee  thereof,  his  commissions  and  expenses  incurred 
and  paid  for  the  trust  estate  before  his  dismissal,  without  settling 
an  account  of  his  trust  in  the  Court  of  Common  Pleas  having 
jurisdiction  of  his  accounts,  according  to  the  Act  of  Assembly. 

Ingraham,  for  the  plaintiff  in  error. 

The  error  of  the  court  below  consists  in  taking  it  for  granted 
that  the  claim  of  Fournier  was  in  the  same  situation  as  that  of  a 
creditor  who  sues  at  law  the  assignee  of  an  estate  before  his 
accounts  have  been  settled.  That,  however,  was  not  the  case 
here  ;  the  assigned  estate  was  in  reality  before  a  court  of  equity ; 
and  certainly  the  claims  upon  the  assigned  estate  may  be  settled, 
proved,  and  directed  to  be  paid  by  the  court  having  jurisdiction 
of  the  assignee's  account,  upon  his  account  filed  and  in  a  course 
of  settlement  under  the  direction  of  such  court.  The  assignee  is 
entitled  to  a  lien  on  the  estate  for  his  advances.  1  Binn.  134,  7, 
489.  This  is  well  settled.  What  then  is  the  objection  to  the 
course  of  proceeding?  Not  authority,  for  there  is  none:  not 
policy ;  that  is  the  other  way.  The  objection  to  the  creditor's 
recovery  at  law  before  settlement  by  an  account  is,  that  all  sort 
of  confusion  would  arise  until  the  state  of  the  fund  be  known, 
and  each  creditor  would  help  to  exhaust  it  in  suits.  Gray  v.  Bell, 
(4  Watts  410).  But  how  can  that  apply  to  the  claim  of  this 
assignee  ?  his  object  was  to  make  proof  after  the  state  of  the  fund 
was  known.  This  estate  was  in  the  regular  course  of  an  equitable 
settlement,  and,  when  Fournier  presented  his  claim,  the  account 
between  him  and  the  assigned  estate  could  well  be  settled  in  the 
equity  proceeding  by  the  auditor  on  the  issue ;  his  claim  and  the 
proof  constituted,  in  fact,  the  settlement  of  his  account ;  for  to 
recover  he  must  settle  it,  and  thus  show  his  right ;  and  the  error 
of  the  court  below  was  in  supposing  that  the  only  equitable  pro- 
ceeding in  which  it  could  be  asserted  was  one  founded  on  the 
settlement  of  his  own  accounts.  The  proceeding  is  exactly  like 
the  equity  proceeding  that  permits  one  creditor  to  file  a  bill,  and 

vn.  —  c  * 
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all  others  to  come  in  under  the  decree,  (3  Johns.  Ch.  Rep.  555),  in 
which  case  the  master  takes  the  proof. 

C.  Ingersoll  and  J.  M.  Read,  contra. 

It  is  contrary  to  the  policy  of  the  law  that  a  trustee  of  any  kind 
should  be  permitted  to  charge  the  trust  estate,  without  having 
first  placed  himself  in  such  a  situation  as  to  afford  the  cestui  que 
trust  full  satisfaction  as  to  his  dealings  with  the  estate.  He  has 
a  duty  to  perform,  the  account  of  which  is  to  be  rendered  on  oath ; 
and  he  cannot,  by  acting  in  such  a  manner  as  to  oblige  the  court 
to  dismiss  him  from  the  trust,  escape  from  rendering  his  account, 
and  being  subjected  to  examination  on  oath  as  to  its  accuracy. 
A  dismissed  assignee  is  always  in  default,  unless  when  dismissed 
upon  his  own  application,  which  is  always  done  upon  the  settle- 
ment of  his  account.  If  the  course  pursued  in  this  case  were  to  be 
sanctioned,  the  dismissed  assignee  could  obtain  by  legal  evidence 
the  payment  of  his  claim  against  the  trust  estate,  and  avoid  all 
the  consequences  of  his  management,  which  he  would  be  obliged 
to  disclose  upon  his  examination  before  an  auditor.  The  claim  in 
this  case  is  to  recover  without  making  such  disclosure.  It  is  per- 
fectly well  settled  that  a  creditor,  Rush  v.  Good,  (l4Serg.  fy  Rawle 
226);  Gray  v.  Bell,  (4  Watts  411);  Vanarsdale  v.  Richards,  (1 
Whart.  408) ;  Snyder  v.  Roberts'*  Estate,  (3  Whart.  495) ;  a  ward, 
Denison  v.  Cornwcll,  (17  Serg.  fy  Rawle  378) ;  Bowman  v.  Herr, 
(1  P.  R.  283) ;  or  a  guardian,  cannot  sue  at  law  before  an  appli- 
cation to  the  proper  tribunal,  and  a  settlement  there.  Nutz  v. 
Rentier,  (1  Watts  235) ;  Carl  v.  Wonder,  (5  Watts  97).  Upon  every 
principle  of  policy  and  equity,  the  court  will  refuse  to  aid  a  trustee 
until  he  does  equity  by  settling  his  account ;  and  to  oblige  him  to 
do  so,  will  refuse  to  let  him  recover  until  that  prerequisite  is  per- 
formed. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  — Although  the  precise  point  may  not  have  been 
decided,  yet  the  principle  which  governs  the  case  has  been  ruled 
in  several  instances.  Thus  in  Gray  v.  Bell,  (4  Watts  410),  and 
Vanarsdale  v.  Richards,  (1  Whart.  408),  it  is  held,  that  the  as- 
signees under  a  voluntary  assignment  are  not  liable  in  an  action 
for  money  had  and  received,  before  an  account  has  been  settled 
and  decree  made  by  the  Court  of  Common  Pleas.  So,  previously 
to  the  settlement  of  an  account  in  the  Orphans'  Court,  an  action 
of  assumpsit  will  not  lie  by  the  ward  against  his  guardian  to  com- 
pel such  settlement  and  payment  of  the  balance.  Denison  v. 
Cornwell,  (17  Serg.  fy  Rawle  376) ;  and  Bowman  v.  Herr,  (1  P.  R. 
282).  It  is  true  that,  in  the  cases  cited,  the  suit  is  brought  against 
the  assignee  or  guardian ;  and  here  the  claim  for  the  balance  and 
the  compensation  for  services  is  made  by  the  assignee.  In  this 
respect  only  do  they  differ ;  but,  from  the  reasons  given  and  parti- 
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cularly  in  Bowman  v.  Herr,  in  principle  they  are  precisely  the  same. 
The  Act  of  Assembly  has  designated  an  appropriate  tribunal  for 
the  settlement  of  the  accounts  of  assignees  and  guardians,  where 
everything  pertaining  to  the  case  can  be  examined  in  the  most 
deliberate  manner,  and  with  more  satisfaction  and  greater  chance 
of  justice  than  can  be  looked  for  at  the  hands  of  a  jury.  The 
parties  in  interest  have  the  benefit  of  the  oath  of  the  assignee, 
who  may  be  examined  touching  his  administration  of  the  trust ; 
but  of  this  advantage  they  will  be  deprived,  if  the  course  attempt- 
ed here  should  prove  successful.  The  accounts  of  assignees  neces- 
sarily involve  the  investigation  of  various  items,  frequently  com- 
plicated in  their  nature,  which  require  great  care  and  deliberation ; 
and  hence  the  propriety  of  referring  such  cases  to  the  tribunals 
whose  appropriate  duty  it  is  to  make  such  investigations,  rather 
than  to  the  jury.  On  the  trouble  of  the  assignee,  and  the  fidelity 
with  which  he  performs  his  trust,  his  compensation  mainly  de- 
pends ;  and  of  this  the  court  which  surveys  the  whole  ground  is 
most  competent  to  judge.  If  the  assignee  had  asked  to  be  dis- 
charged, it  would  not  have  been  permitted  without  settlement  of 
his  account.  But  here  he  is  discharged  for  malfeasance;  and  the 
only  mode  by  which  he  can  be  compelled  to  settle  his  account  in 
proper  form,  is  by  refusing  to  assist  him  until  he  has  performed 
his  duty  in  this  essential  particular.  When  the  Court  of  Common 
Pleas  has  ascertained  the  amount,  then  he  is  entitled  to  payment 
from  the  subsequent  assignee ;  and  not  until  then.  In  Carl  v. 
Wonder,  (5  Watts  97),  the  distinction  taken  between  the  plaintiff 
and  defendant  made  no  difference  in  the  result ;  for  in  that  case  it 
is  held,  that  before  settlement  of  the  account  of  a  guardian,  he 
cannot  sustain  a  suit  at  common  law  against  his  ward.  That 
would  seem  to  be  a  case  in  point.  On  principle,  therefore,  and 
authority,  the  case  is  with  the  defendant  in  error. 

Judgment  affirmed. 
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Gaskell  against  Morris. 

In  a  suit  by  the  sheriff  against  a  purchaser  at  sheriff's  sale  to  recover  damages 
for  breach  of  the  contract  of  sale,  the  writs  of  alias  and  pluries  venditioni  exponas 
are  not  evidence  without  the  record  of  the  judgment. 

But  if  they  are  admitted,  the  error  is  cured  by  afterwards  reading  the  record  in 
evidence. 

Parol  evidence  may  be  given  of  a  written  notice  delivered  to  a  party  to  pay 
money,  and  the  contents  thereof,  without  showing  notice  to  produce  the  notice  on 
the  trial. 

Written  conditions  of  sheriff's  sale  held  evidence  where  they  were  read  aloud 
by  the  sheriff's  agent  at  the  opening  of  the  sale,  and  some  evidence  was  given 
that  the  defendant  was  present  before  and  during  the  sale,  and  there  was  proof 
that  he  signed  a  written  acknowledgment  that  he  had  become  the  purchaser. 

On  a  resale,  the  sheriff  is  not  bound  to  give  the  first  purchaser  notice  of  the 
time  and  place  of  the  second  sale ;  it  is  sufficient  to  notify  him  that  unless  he 
pays  his  money,  the  property  will  be  resold. 

And  quxre,  whether  even  this  is  requisite. 

The  sheriff  ought  to  resell  the  property  where  the  first  purchaser  fails  in  his 
contract ;  and  the  sheriff  is  the  proper  person  to  sue  for  the  diminution  of  price 
that  may  happen  by  the  resale. 

The  damages  in  such  case  given  by  the  jury  cannot  be  complained  of,  if  they 
do  not  exceed  the  difference  between  the  first  and  second  sale. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  assumpsit  brought  by  Henry  Morris, 
sheriff  of  the  county  of  Philadelphia,  against  Thomas  Penn-Gas- 
kell,  in  which  a  verdict  and  judgment  were  rendered  for  the 
plaintiff.  The  plaintiff  died  pending  the  suit,  and  his  administra- 
tors were  substituted. 

The  declaration  alleged  an  alias  venditioni  exponas  to  the  plain- 
tiff for  the  sale  of  a  house  and  two  lots  of  ground  in  Sixth  near 
Chesnut  street;  that  in  pursuance  thereof  the  premises  were 
exposed  to  public  sale  on  the  7th  February  1842,  and  were  sold 
to  the  defendant  for  $7050 ;  and  though  the  plaintiff  was  ready 
and  willing  to  convey,  the  defendant  would  not  pay  the  purchase 
money  or  any  part  thereof,  but  neglected  and  refused  so  to  do, 
and  refused  to  comply  with  his  contract,  so  that  the  writ  was 
returned  unsold  for  want  of  buyers,  and  a  pluries  venditioni  expo- 
nas was  issued,  whereupon  the  plaintiff,  on  the  18th  April  1842, 
after  advertising,  exposed  the  premises  to  public  sale,  and  they 
brought  only  $4500,  leaving  a  deficiency  of  $2550  and  the  charges ; 
with  other  common  money  counts.  The  plea  was  non  assumpsit. 

The  defendant's  signature  to  the  following,  which  was  pasted 
in  the  sheriff's  sale-book,  was  admitted  by  the  defendant  on  the 
trial : 
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Printed  Conditions  of  Sale. 

Sheriff's  Sale.  —  By  virtue  of  a  writ  of  alias  venditioni  exponas, 
to  me  directed,  will  be  exposed  to  public  sale  or  vendue,  on  Mon- 
day evening,  February  7,  1842,  at  7  o'clock,  at  the  Philadelphia 
Exchange,  a  certain  messuage  or  tenement,  and  two  lots  or  pieces 
of  ground,  situate  on  the  west  side  of  Delaware  Sixth  street,  at 
the  distance  of  80  feet  southward  from  Chesnut  street,  in  the  city 
of  Philadelphia,  described  together  as  followeth,  to  wit  :  contain- 
ing in  breadth  north  and  south  19  feet,  in  depth  55  feet,  bounded 
northward  by  ground  late  of  William  Poyntell,  westward  by 
ground  late  of  Noble  C.  Nelson,  southward  by  ground  late  of 
Nicholas  Jones,  and  eastward  by  Sixth  street  aforesaid,  (being  the 
same  premises  which  Henry  Huber,  by  indenture  bearing  date 
the  1st  of  February  1837,  recorded  in  the  office  for  recording 
deeds,  &c.,  for  the  county  of  Philadelphia,  in  D.  B.  G.  S.  No.  4, 
p.  85,  &c.,  for  the  consideration  mentioned  therein,  granted  and 
conveyed  unto  the  said  William  H.  Elsegood,  in  fee,  subject  to  the 
payment  of  a  yearly  rent-charge  of  $45.60,  being  the  proportion- 
ate part  of  a  large  yearly  rent-charge,  as  therein  mentioned  ;  for 
part  of  which  said  consideration  money  a  mortgage  was  given  to 
secure  the  payment  of  the  obligation,  under  a  judgment  upon 
which  the  present  execution  is  issued). 

Seized  and  taken  in  execution  as  the  property  of  William  H. 
Elsegood,  and  to  be  sold  by  HENRY  MORRISJ  gheriff 


Sheriff's  Office,  Philadelphia,  January  5,  1842. 

N.  B.  The  sheriff  has  made  the  following  one  of  the  conditions 
of  his  sales  of  real  estate,  and  it  will  be  enforced  on  the  sale  of 
the  above  premises  :  Fifty  dollars  of  the  price  or  sum  at  which 
the  property  shall  be  struck  off  shall  be  paid  to  the  sheriff  at  the 
time  of  sale  (unless  the  purchase  money  be  less  than  that  sum,  in 
which  case  only  the  purchase  money  shall  be  paid)  ;  otherwise 
the  property  will  again  be  immediately  put  up  and  sold. 

The  residue  was  in  writing  on  the  margin  of  the  sales-book  : 

"  Henry  Huber  for  use  of  Robert  Potter  v.  William  H.  Else- 

§ood.     Als.  vend.  exp.  D.  41,  D.  C.  767.     Cadwalader.     Debt, 
7000. 
Seven  thousand  and  fifty  dollars. 

$7050. 

$50  paid.  THOS.  PENN-GASKELL. 

Terms  of  sale  not  complied  with." 

In  the  beginning  of  this  book,  the  following  was  written  : 

Written  Conditions  of  Sale. 

Fifty  dollars  of  the  price  or  sum  at  which  the  property  shall  be 
struck  off  shall  be  paid  to  the  sheriff  at  the  time  of  sale  (unless 
the  purchase  money  be  less  than  that  sum,  in  which  case  only  the 
vn.  —  5 
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purchase  money  shall  be  paid)  ;  otherwise  the  property  will  again 
be  immediately  put  up  and  sold.  The  balance  of  the  purchase 
money  must  be  paid  to  the  sheriff,  at  his  office,  within  ten  days 
from  this  date,  without  any  demand  being  made  by  the  sheriff  for 
the  same ;  otherwise  the  property  may  be  sold  again  at  the  risk 
and  expense  of  the  person  to  whom  it  is  now  struck  off,  who,  in 
case  of  any  deficiency  at  such  resale,  shall  make  good  the  same. 
Arrears  of  ground-rent  and  taxes,  if  any,  will  be  paid  out  of  the 
purchase  money,  if  the  bills  are  presented  to  the  sheriff  before  he 
parts  with  the  money ;  otherwise  they  will  be  paid  by  the  pur- 
chaser. 

The  defendant  paid  $50  down,  but  nothing  more;  and  the 
sheriff  returned  a  sale  to  him  for  $7050,  and  property  unsold  for 
want  of  buyers.  He  afterwards  sold  it  again  to  another  person, 
Mr  Potter,  for  $4500. 

The  plaintiff  examined  the  sheriff's  agent  to  prove  the  sale  to 
the  defendant.  He  stated  that  the  written  conditions  of  sale  were 
always  read  at  the  beginning  of  the  sale,  not  before  each  property 
is  put  up.  Another  witness  stated  he  took  a  written  notice  to  the 
defendant  to  come  forward  and  comply.  Witness  read  it,  but 
kept  no  copy.  The  plaintiff  asked  its  contents;  the  defendant 
objected,  but  the  court  admitted  the  evidence  and  sealed  an  excep- 
tion. The  witness  said  it  was  a  notice  to  come  forward  and  com- 
ply with  the  terms  of  the  purchase,  or  the  property  would  be 
resold  at  his  risk.  This  was  before  the  second  sale.  Another 
witness,  Mr  Cadwalader,  said  he  was  counsel  for  Mr  Potter  and 
others,  and  was  at  the  first  sale,  and  the  defendant  was  there  some 
time  before  the  bidding  for  this  property  began.  He  thought  he 
saw  him  there  quite  early  in  the  evening,  as  he  was  then  in  con- 
versation with  him. 

The  plaintiff  then  offered  in  evidence  the  written  conditions  of 
sale,  which  the  defendant  objected  to,  but  the  court  admitted  and 
sealed  an  exception. 

The  plaintiff  then  read  in  evidence  the  judgment  on  which  the 
venditioni  issued. 

The  court  charged  the  jury  as  follows : 

"  It  is  not  disputed  that  at  the  sale  of  the  7th  February  1842, 
the  defendant  bid  for  the  property  $7050,  and  had  it  struck  down 
to  him  at  that  price ;  that  he  omitted  to  pay  the  money,  and  that 
on  a  second  sale,  under  the  circumstances  in  evidence,  the  pro- 
perty was  sold  to  Mr  Potter  for  $4500.  The  defendant  has  sug- 
gested several  legal  objections  to  the  plaintiff's  recovery. 

1.  That  the  sheriff  is  not  the  proper  party  to  bring  the  suit. 
The  answer  is,  that  the  sheriff,  if  alive,  and  his  proper  repre- 
sentative, if  dead,  is  the  proper  party. 

2.  That  no  sufficient  proof  has  been  given  of  proper  adver- 
tisement of  the  sale  of  7th  February  1842. 

The  answer  is,  that   any  irregularity  on  that   subject   could 
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have  been  shown  on  an  application  to  the  court  to  set  aside  the 
sale.  It  is  too  late  now  to  make  the  objection. 

3.  That  there  was  no  tender  of  a  sheriff's  deed  before  this 
action  was  brought,  and  that  there  is  no  evidence  of  a  waiver  by 
defendant  of  the  tender. 

The  answer  is,  that  the  sheriff  is  not  bound  to  tender  a  deed 
in  such  a  case ;  as  a  public  officer,  he  acknowledges  the  deed  in 
open  court  after  receiving  the  money." 

The  Judge  further  remarked,  that  whether  the  condition  as  to 
ten  days  was  brought  home  to  the  defendant  or  not,  was  for  the 
jury  to  decide;  and  that  if  this  condition  could  not  be  relied  on, 
then  the  defendant  was  entitled  to  a  reasonable  time ;  and  that 
the  plaintiff  alleged  that  full  time  was  allowed  and  notice  given  to 
him,  as  to  which  the  Judge  said  the  jury  would  determine. 

Errors  assigned : 

1.  The  alias  venditioni  exponas  from  D.  C.,  of  December  term 
1841,767,  and  return  thereon,  together  with  the  pluries  venditioni 
exponas  and  its  return,  were  admitted  as  evidence. 

2.  Oral  evidence  of  the  contents  of  a  written  notice  not  shown 
to  be  lost  or  destroyed,  the  full  contents  of  which  were  not  recol- 
lected by  the  witness,  was  received. 

3.  The  written  conditions  of  sale  were  admitted  in  evidence. 

4.  The  defendant  received  no  notice  that  a  second  sale  of  the 
property  was  to  take  place,  nor  of  the  time  and  place  thereof. 

5.  The  Judge  charged  that  the  suit  was  properly  brought  by 
the  sheriff. 

6.  The  Judge  left  the  fact  of  notice  to  the  jury  when  none  was 
in  proof. 

7.  The  sum  found  by  the  jury  was  excessive,  and  not  justified 
by  the  requisition's  of  the  conditions  of  sale  signed  by  the  de- 
fendant. 

Tyson  and  G.  M,  Wharton,  for  the  plaintiff  in  error. 

1.  The  writ   returned  is  part  of  the  record,  and  cannot  be 
proved  by  a  mere  exhibition  of  it  without  the  rest.     1  Stark.  Ev. 
281,  330  (Gerhard's  ed.) 

2.  The  notice  was  not  sufficiently  proved.     The  witness  knew 
little  about  it.     Besides,  it  was  oral  as  to  the  contents  of  a  paper, 
and  no  notice  was  given  to  the  defendant  to  produce  it.     1  Yeates 
371 ;  1  Dall.  424 ;  2  Serg.  fy  Rawle  31. 

3.  The  conditions  of  sale,  called  the  written  conditions,  were 
not  the  real  conditions  of  sale;  these  were  the  printed  ones  only; 
and  it  was  not  shown  that  the  defendant  was  conusant  of  the 
former.     Where  there  are  written  particulars  of  a  sale,  parol  evi- 
dence to  show  other  conditions  is  not  admissible.   1  H.  Black.  289; 
12  East  6 ;  15  Vet.  515 ;  11  East  142;  2  Esp.  271 ;  Ross  on  Vend. 
208.     According  to  the  conditions  we  bought  under,  \ve  were 
discharged  on  paying  $50  forfeit.     We  are  not  bound  for  the 
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difference  on  a  resale,  unless  the  conditions  of  sale  particularly 
stipulate  for  it.  7  Cr.  399  ;  2  P.  R.  320,  per  HUSTON,  J. 

4  and  6.  There  was  no  notice  of  the  time  and  place  of  resale, 
and  therefore  the  charge  was  erroneous  in  leaving  to  the  jury  to 
say  whether  there  was  notice. 

5.  The  sheriff  cannot  sue ;  he  has  no  interest  in  the  contract, 
but  is  a  mere  agent  for  the  plaintiff.  His  poundage  and  costs  are 
paid  out  of  the  $50.  An  auctioneer  may  sue,  2  Esp.  445 ;  1  W. 
Black.  81;  or  a  sheriff  on  a  sale  of  personal  property,  but  not  on 
a  sale  of  real  estate,  where,  after  his  writ  has  been  returned  and 
the  costs  paid,  he  has  no  longer  any  interest.  An  agent  or  attor- 
ney cannot  maintain  an  action.  10  Johns.  387 ;  Sug.  Vend.  236. 
Here  the  suit  could  only  be  brought  by  the  plaintiff  in  the  exe- 
cution. 

H.  M.  Phillips  and  Meredith,  contra. 

1.  To  charge  the  sheriff's  vendee,  it  is  only  necessary  to  prove 
the  sale  and  produce  the  writ.     But,  however  that  may  be,  the 
record  was  afterwards  read,  and  therefore  the  objection  became 
immaterial. 

2.  Oral  evidence  was  sufficient.     The  defendant  was  bound  to 
produce  the  notice  proved  to  be  in  his  possession.     No  notice  is 
necessary.     The  party  was  bound  to  come  forward  and  pay  his 
money ;  the  sheriff  is  not  obliged  to  tender  a  deed  and  demand  it, 
but  may  resell.    10  Serg.  4*  Rawle  207.     Moreover,  it  is  a  rule 
that  notice  to  produce  a  notice  is  not  necessary. 

3.  Cadwalader  proved  the  defendant  was  there  before  the  sale, 
and  the  court  then  admitted  the  written  conditions.     The  signa- 
ture of  the  defendant  was  in  effect  to  the  whole  of  the  book,  and 
the  presumption  of  law  is,  he  was  acquainted  with  the  whole  of 
its  contents. 

4.  The  defendant  is  not  entitled  to  notice  of  the  time  and  place 
of  the  second  sale ;  that  is  a  public  matter  which  he  is  bound  to 
inquire  into,  especially  if  he  has  notice  it  is  intended. 

5.  The  suit  could  only  be  by  the  sheriff  as  trustee  for  the  party 
interested.     Davis  v.  Baxter,  (5  Watts  515). 

6.  This  is  not  one  of  the  points  excepted  to  below. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  is  an  exception  to  the  opinion  of 
the  court  below,  admitting  the  alias  and  pluries  writs  of  venditioni 
exponas  therein  mentioned,  with  the  returns  thereon  respectively 
made  by  the  sheriff,  to  be  read  in  evidence,  without  producing  the 
record  of  the  judgment  and  previous  process,  which  was  requisite 
in  order  to  show  that  the  same  were  legally  issued.  Though  it 
was  wrong  to  admit  the  writs  in  evidence  here  excepted  to,  with- 
out first  showing  by  the  record  called  for  that  they  were  regularly 
issued,  yet  the  error  was  cured  afterwards  in  the  course  of  the 
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trial  by  the  production  and  reading  of  the  record  in  evidence  to 
the  court  and  jury. 

The  second  error  assigned  is  also  an  exception  to  the  opinion 
of  the  court,  admitting  verbal  evidence  to  be  given  of  the  contents 
of  a  written  notice,  alleged  to  have  been  given  to  the  defendant 
below,  that  the  property  sold  to  him  by  the  sheriff  would  be  resold 
unless  he  paid  the  purchase  money.  No  duplicate  of  this  notice 
had  been  made,  but  the  person  who  was  employed  by  the  sheriff 
to  deliver  it  to  the  defendant  was  produced  to  prove  the  service 
and  the  contents  of  it.  The  proof  thus  offered  as  to  the  contents 
was  objected  to  because  it  was  secondary  only,  and  therefore  not 
admissible  without  showing  first  that  a  notice  had  been  given  to 
the  defendant  below,  or  his  attorney,  to  produce,  on  the  trial  of 
the  cause,  the  notice  itself,  which  was  the  best  evidence  of  its 
contents.  No  doubt  every  written  instrument  furnishes,  when 
produced,  the  best  evidence  of  its  contents ;  and  hence  the  general 
rule  on  this  subject  requires  that  the  party  who  wishes  to  prove 
its  contents  must  either  produce  it,  or  show  that  it  is  not  in  his 
power  to  do  so;  and  if  he  cannot  produce  it,  because  it  is  in  the 
possession  of  the  adverse  party,  he  must  show  that  he  has  given 
his  adversary  reasonable  notice  beforehand  to  produce  it  on  the 
trial,  otherwise  he  will  not  be  permitted  to  give  secondary  evi- 
dence of  its  contents.  But  if  the  instrument,  the  contents  of 
which  are  offered  to  be  proven,  be  itself  a  mere  notice,  it  forms  an 
exception  to  the  rule ;  for  it  is  very  evident  that  the  application 
of  the  rule  to  such  a  case  would  put  it  out  of  the  power  of  the 
party  wishing  to  prove  the  contents  of  the  notice  to  do  so,  as  long 
as  his  adversary  declined  producing  it  on  the  trial;  as  the  rule, 
if  applied,  would  require  the  contents  of  a  second  notice  given  to 
produce  the  first,  to  be  proven  by  the  production  of  the  second  in 
the  same  manner  as  the  first,  and  so  as  to  the  contents  of  every 
subsequent  notice,  thus  rendering  the  thing  interminable.  See 
Greenleafs  Evidence  597;  1  Archb.  Pract.  168;  2  Camp.  JV.  P. 
Rep.  599 ;  3  B.  fy  B.  288. 

The  third  error  is  also  an  exception  to  the  opinion  of  the  court 
admitting  the  written  conditions  of  the  sale  made  by  the  sheriff, 
the  plaintiff  below,  at  which  the  defendant  became  the  purchaser, 
to  be  read  in  evidence  to  the  jury.  The  objection  to  their  being 
read  was,  as  alleged,  that  it  did  not  appear  that  they  were  made 
known  to  the  defendant,  or  that  he  had  a  knowledge  of  them  in 
any  way,  either  previously  to  or  at  the  time  of  the  sale.  This 
objection,  however,  does  not  seem  to  be  well  founded  in  point  of 
fact ;  for  evidence  was  given  showing,  first,  that  the  conditions 
were  read  aloud  by  the  agent  of  the  sheriff  at  the  opening  of  the 
sale ;  secondly,  evidence  tending  to  show,  though  not  very  strong- 
ly, that  the  defendant  was  present  before  and  during  the  time  of 
the  sale ;  and,  thirdly,  direct  evidence  that  he  signed  a  written 
acknowledgment  that  he  had  become  the  purchaser  of  the  pro- 

VII. D 
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perty  at  it  for  the  sum  of  $7050.  This  was  certainly  proof  suffi- 
cient to  warrant  the  reading  of  the  written  as  well  as  the  printed 
conditions  of  sale  in  evidence.  But  it  being  distinctly  proved 
that  the  conditions  offered  in  evidence  were  the  same  that  were 
read  and  promulgated  as  such  at  the  time  of  the  sale,  it  is  fair  to 
presume,  without  more,  that  the  defendant  thereupon  acquired  a 
knowledge  of  them ;  and  positive  proof,  therefore,  of  the  fact  of 
his  having  obtained  such  knowledge,  was  not  necessary  to  be 
made,  in  order  to  enable  the  plaintiff  below  to  read  them  in 
evidence. 

The  fourth  error  is,  that  the  defendant  below  received  no  notice 
that  a  second  sale  of  the  property  was  to  take  place,  nor  of  the 
time  and  place  thereof.  But  the  record  shows  that  evidence  was 
given  to  the  court  and  jury,  showing  that  he  was  required  and 
notified  by  the  sheriff,  the  plaintiff  below,  to  pay  the  purchase 
money  according  to  the  terms  of  the  sale,  or  otherwise  the  pro- 
perty would  be  resold  at  his  risk.  This  notice,  if  any  of  the  sort 
was  requisite,  was  sufficient  to  put  him  on  the  look-out,  so  as  to 
guard  against  the  consequences  of  a  resale,  which  could  only  be 
done  by  his  paying  the  purchase  money  without  delay.  It  was 
certainly  not  the  duty  of  the  sheriff  to  notify  the  defendant  below 
of  the  time  and  place  at  which  the  resale  would  be  made;  it  was 
sufficient,  if  not  more  than  he  was  bound  to  do,  to  let  the  defend- 
ant know  that  unless  he  paid  the  purchase  money  after  it  became 
payable  according  to  his  undertaking,  a  resale  would  be  made  at 
his  risk ;  and  this,  as  appears  by  the  evidence,  was  done. 

The  fifth  error  is  an  exception  to  the  instruction  given  by  the 
court  to  the  jury,  that  a  suit  brought  for  the  purpose  of  the 
present  might  be  maintained  by  the  sheriff  in  his  own  name.  We 
are  decidedly  of  opinion  that  the  court  was  right  on  this  point. 
It  is  in  accordance  with  the  opinion  of  this  court  as  expressed  in 
Adams  v.  Adams,  (4  Watts  160),  where  it  was  not  only  held  that 
such  action  might  be  maintained  by  the  sheriff  who  made  the 
sale,  but  that  it  could  not  be  maintained  by  any  other  person.  It 
is  very  important  that  sales  made  by  sheriffs  of  property  taken  in 
execution  by  them,  should  be  regulated  by  such  principles  as  will 
tend  to  obtain  prices  therefor  equal,  if  possible,  to  its  full  value, 
and  at  the  same  time  to  avoid  all  unnecessary  delay  in  satisfying 
the  executions.  Every  day's  experience,  however,  shows  that  the 
price  obtained  for  property  by  a  sheriff  on  a  resale  made  by  him, 
because  the  first  or  any  prior  purchaser  has  failed  to  pay  the 
amount  or  price  bidden  by  him  for  it,  falls,  not  unfrequently, 
greatly  short  of  the  price  bidden  at  the  first  or  prior  sale.  But 
if  the  difference  of  price  cannot  be  recovered  by  the  sheriff  from 
the  first  or  prior  purchaser,  resales  ought  never  to  take  place  where 
the  first  sale  has  been  fairly  made  for  something  like  or  near  a 
fair  price,  and  the  purchaser  is  able  to  pay;  because  it  is  not  pro- 
bable that  the  resale  can  be  effected  without  occasioning  a  loss,  at 
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least  to  the  defendant  in  the  execution,  and  perhaps  to  his  creditors 
also.  But  if  a  resale  is  never  to  be  made,  when  the  sale  is  fair 
and  the  purchaser  is  able  to  pay,  great  and  unreasonable  delay 
may  and  indeed  will  frequently  attend  the  recovery  of  the  price 
bidden  by  the  purchaser,  which  can  only  be  obtained  from  him, 
when  he  refuses  to  pay,  by  means  of  an  action  commenced  and 
prosecuted  according  to  the  ordinary  forms  of  law.  Besides,  as 
resales  seldom  fail  to  depreciate  the  property,  if  it  were  to  be 
held  that  the  first  or  prior  purchaser  could  not  be  made  liable  to 
pay  the  difference  between  the  price  bidden  by  him  and  that 
obtained  on  the  second  or  subsequent  sale,  it  might  and  probably 
would  tempt  some  one  of  the  persons  wishing  to  become  owners 
of  the  property,  to  become  the  highest  bidder  at  the  first  sale, 
with  the  intention  of  declining  to  pay  the  price  so  bidden,  unless 
compelled  by  suit  to  do  so,  hoping  thereby  to  force  a  resale,  at 
which  he  would  have  the  probable  chance  of  getting  the  property 
at  a  reduced  price ;  or,  if  bidden  up  on  the  purchaser  at  the  first 
sale  to  the  same  or  a  higher  price  at  the  second  sale,  at  which  he 
again  becomes  the  highest  bidder,  he  may  still  refuse  to  pay,  in 
hopes  of  forcing  the  property  to  a  third  sale,  with  a  view  of  get- 
ting it  ultimately  for  a  much  less  price.  No  one  can  doubt  that 
such  conduct  would  be  very  unfair  and  highly  reprehensible,  and 
ought,  therefore,  not  to  be  countenanced  or  sanctioned;  neither 
ought  any  principle  to  be  sanctioned  that  would,  in  practice,  have 
a  natural  tendency  to  induce  any,  under  an  insatiable  thirst  for 
gain,  though  it  produced  the  ruin  of  others,  to  pursue  such  a 
course  at  sheriffs'  sales,  where  the  delay  in  obtaining  the  rnoney 
directed  to  be  levied  by  the  execution  might  induce  the  plaintiffs 
therein  to  have  a  second,  third,  or  more  sales  to  be  made,  if  neces- 
sary, until  the  price  bidden  by  the  last  purchaser  shall  be  promptly 
paid  without  suit,  which  may  save  him  from  ruin  by  putting  him 
in  possession  of  the  amount  of  his  demand,  but  reduce  the  debtor 
to  poverty  and  want  by  a  sale  of  his  property  for  less  than  the 
half,  or  even  the  fourth  part  of  its  real  value.  Hence  it  would 
seem  to  be  expedient,  at  least,  for  the  benefit  of  creditors,  fre- 
quently, that  resales  should  be  made,  when  the  price  bidden  at 
the  sale  is  not  paid,  as  it  ought  to  be;  and  at  the  same  time 
equally  expedient,  as  also  most  just,  in  order  to  protect  the  inte- 
rest of  the  defendant  in  the  execution,  as  well  as  his  other  credit- 
ors, that  the  first  or  any  prior  purchaser  should  be  held  responsible 
to  the  sheriff  for  the  difference  between  the  price  bidden  by  him 
and  any  less  price  for  which  the  property  shall  be  ultimately  sold. 
That  the  sheriff  may  maintain  an  action  to  recover  the  whole 
amount  of  the  purchase  money  in  his  own  name,  when  he  seeks 
to  perfect  and  carry  the  sale  into  effect,  is  not  denied,  but  admit- 
ted ;  and  why  ?  because  the  contract  for  the  sale  of  the  estate  is 
made  with  him  by  the  purchaser,  and  with  him  alone ;  and  there- 
fore it  is  that  he  or  his  representatives  can  alone  maintain  an 
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action  for  the  breach  of  such  contract.  This  being  the  case,  then, 
why  should  he  not  have  a  like  right,  for  a  like  reason,  to  hold  a 
prior  purchaser  responsible  to  him  for  any  loss  that  shall  have 
arisen  from  a  second  or  subsequent  sale  occasioned  by  his  neglect 
or  refusal  to  pay  the  purchase  money  bidden  by  him  at  the  first 
or  prior  sale  ?  The  sheriff  may  very  properly  be  considered  as 
invested  with  a  trust  by  law  to  sell  the  estate,  which  he  has  full 
power  and  is  bound  to  perform,  for  the  benefit  not  only  of  the 
creditors  of  the  owner,  but  likewise  for  the  owner  himself;  and  in 
order  to  execute  this  trust  for  the  benefit  of  all  concerned,  it  is 
not  only  proper  but  necessary  that  he  should  have  a  like  right  to 
maintain  such  an  action  as  the  present,  as  if  he  were  the  legal 
owner  of  the  estate. 

The  sixth  error  is,  that  the  court  left  the  fact  of  notice  to  the 
decision  of  the  jury,  without  any  evidence  having  been  given  in 
relation  to  it.  This  matter  has  been  already  sufficiently  answered 
and  disposed  of  in  the  discussion  of  the  third  error,  and  therefore 
requires  nothing  further  to  be  said  in  regard  to  it. 

The  seventh  and  last  error  is  an  exception  to  the  amount  of 
damages  recovered,  which  is  alleged  to  be  excessive.  No  such 
question  as  this  appears  to  have  been  raised  or  made  in  the  court 
below,  neither  does  it  appear  that  the  court  below  gave  the  jury 
any  direction  in  regard  to  it ;  so  that  there  could  be  no  exception 
to  the  charge  of  the  court  in  this  respect.  Consequently,  this 
court  cannot  take  cognizance  of  it.  If  the  fact  were  bo,  that 
the  damages  assessed  by  the  jury  were  excessive,  the  only  remedy 
for  relief  within  the  reach  of  the  defendant  below  was  an  applica- 
tion to  the  court,  before  judgment  rendered  on  the  verdict,  for  a 
new  trial.  But  if  we  were  to  judge  of  the  amount  of  the  damages 
from  all  that  appears  in  the  case,  it  would  seem  that  the  jury  in 
assessing  the  same  allowed  merely  the  difference,  with  perhaps 
some  interest  thereon,  between  the  first  and  second  sales.  And 
seeing  that  no  reason  whatever  has  been  given  why  the  defendant 
below  did  not  comply  with  his  contract  for  the  purchase,  it  is 
clear,  therefore,  that  by  his  failure  to  do  so  he  has  caused  a  loss, 
equal  to  this  difference,  to  the  owner  of  the  estate,  and  upon  every 
principle  of  justice  ought  to  make  it  good. 

Judgment  affirmed. 


March  1844.]  OF  PENNSYLVANIA.  41 


Kenrick  against  Smick. 

Whether  an  informal  instrument  transferring  an  interest  in  real  estate  shall  be 
construed  a  conveyance,  or  only  an  agreement,  depends  not  on  any  particular 
words  and  phrases,  but  on  the  intention  of  the  parties  derived  from  the  instrument 
itself,  and,  when  that  is  doubtful,  from  the  circumstances  attending  it. 

Where  an  instrument  purported  to  lease  lots  to  the  trustees  of  a  church  and 
their  successors  for  ever,  on  condition  of  paying  a  certain  semi-annual  sum  to  the 
grantor,  his  heirs,  &c.,  besides  taxes,  &c.,  with  condition  to  be  null  and  void  on 
neglect  to  ,pay  for  three  months  when  due  and  ten  days'  written  notice ;  and 
authorized  them  to  lease  in  any  manner  not  inconsistent  with  the  conditions,  and 
to  collect  all  rents  due  or  to  accrue;  and  by  a  memorandum  shortly  after  attached, 
if  within  seven  years  they  paid  the  principal  money,  with  all  rent  and  expenses, 
the  grantor  would  give  them  a  deed  in  fee-simple  of  the  aforesaid  leased  property; 
held  to  be  an  executory  agreement  only. 

A  deed  of  conveyance  of  real  estate  does  not  merge  in  a  second  deed  between 
the  parties  for  the  same  estate,  but  one  agreement  may  merge  in  a  second  if  such 
was  the  intention. 

Lease  for  years  granted  on  condition  to  be  null  and  void,  becomes  so  ipso  facto 
by  the  breach  of  the  condition,  and  cannot  be  set  up  by  recognition. 

ERROR  to  the  District  Court  of  the  city  and  county  of  Phila- 
delphia, in  which  an  ejectment  was  brought  by  Francis  Patrick 
Kenrick  against  William  Smick  and  Daniel  Stokely,  to  recover  a 
lot  of  ground  situate  on  the  west  side  of  Second  street,  in  South- 
wark,  Philadelphia  county.  The  defendants  were  tenants  of  the 
Second  Presbyterian  Church,  who  had  their  church  building  upon 
the  adjoining  lot.  A  verdict  and  judgment  were  rendered  for  the 
defendants. 

Both  parties  claimed  title  under  Dr  E.  S.  Ely,  in  whom  it  was  for- 
merly vested.  The  plaintiffpurchased  the  lot  at  a  public  sale  made 
by  Dr  Ely  for  the  price  of  $8000,  and  received  a  deed  for  it  from 
him  and  his  wife,  dated  16th  April  1836,  and  recorded  18th  April 
1836 ;  the  plaintiff  paying  $4000  in  cash,  and  giving  his  bond 
secured  by  mortgage  on  the  premises  for  the  balance.  The  de- 
fendants contended  that  Dr  Ely  had  previously  conveyed  it  to 
them.  From  the  oral  evidence  of  Dr  Ely  and  others,  it  appeared 
that  Dr  Ely  purchased  and  paid  for  a  part  of  the  premises  in  June 
1827,  and  another  portion  in  May  1828,  which  together  cost  him 
$2300  and  upwards.  On  the  6th  May  1828  he  executed  the  fol- 
lowing instrument,  which  did  not  appear  to  have  been  acknow- 
ledged or  recorded : 

Know  all  men  by  these  presents,  that  I,  Ezra  Stiles  Ely,  D.D., 
of  the  city  of  Philadelphia,  having  lately  purchased  of  the  heirs 
of  John  Stille,  Esq.,  deceased,  a  certain  lot  of  land,  and  brick 
vn.  —  6  D  * 
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house  thereon,  situated  in  Southwark,  in  the  county  of  Philadel- 
phia, on  South  Second  street,  below  Christian  street ;  my  title  to 
which  property  being  recorded  in  the  office  for  recording  deeds 
for  the  city  and  county  of  Philadelphia,  in  Deed  Book  G.  W.  R., 
No.  17,  page  588,  &c. ;  and  having  also  purchased  of  Sarah 
M'Donald  and  others  a  certain  lot  of  land,  with  a  frame  messuage 
thereon,  adjoining  the  first  described  lot,  the  title  to  which  last 
property  is  recorded  as  above,  in  Deed  Book  G.  W.  R.,  No.  22, 
page  235,  <fcc.,  do  hereby  lease  the  same  two  lots  of  ground,  with 
the  houses  thereon,  and  all  the  appurtenances  of  the  same,  unto 
the  trustees  of  the  Second  Presbyterian  Church  in  Southwark, 
and  to  their  successors  in  office  for  ever,  on  the  following  condi- 
tions, namely,  that  the  said  trustees  shall  now  and  for  ever  here- 
after, pay  me  semi-annually,  and  my  heirs,  executors  and  admin- 
istrators after  my  decease,  the  sum  of  $69.90,  lawful  money  of 
the  United  States,  on  the  6th  day  of  November  and  on  the  6th 
day  of  May  in  each  year,  besides  paying  all  manner  of  taxes  and 
ground-rents,  and  other  charges,  \vhich  may  have  accrued,  or  shall 
hereafter  accrue,  on  said  property ;  but  if  said  trustees  shall  be- 
come indebted  to  me  or  my  heirs  for  the  amount  of  $139.80,  and 
shall,  for  three  months  after  the  said  sum  has  become  due,  neglect 
to  pay  the  same,  then  this  instrument,  after  ten  days'  notice  to 
said  trustees  to  this  effect,  given  by  me  or  my  heirs  in  writing, 
shall  become  null  and  void.  I  do  also  hereby  empower  and  au- 
thorize said  trustees  to  lease  said  property,  in  any  manner  not 
inconsistent  with  the  above  conditions,  for  any  term  of  time  ;  and 
to  demand,  sue  for,  collect  and  receive  all  rents  or  other  dues 
which  have  become  due  to  me,  or  shall  hereafter  accrue,  so  long 
as  this  lease  shall  be  and  continue  in  force. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
6th  day  of  May  1828. 

E.  S.  ELY.  [L.  s.] 
Signed,  sealed  and  delivered  in  ) 
presence  of  us,  \ 

SUSANNA  MITCHELL, 

HENRIETTA  BURDEN. 

Received  May  2d  1829,  of  E.  S.  Ely,  $300,  being  in  full  the 
sum  paid  by  the  trustees  of  the  Second  Church  in  Southwark, 
towards  the  lot  of  ground  in  Southwark,  purchased  by  the  said 
Ely  of  the  heirs  of  John  Stille,  Esq.,  deceased;  so  that  the  said 
Ely  has  now  paid  the  whole  purchase  money- 

$300.  JACOB  MITCHELL, 

President  of  the  Board  of  Trustees  of  the  Second  Church  of 

Southwark,  and  in  behalf  of  the  same. 

In  July  1829,  Dr  Ely  paid  towards  the  erection  of  a  church  on 
the  lots  about  $2575,  and  on  the  21st  July  1829  the  following 
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instrument  was  executed  by  him,  and  acknowledged  on  the  21st 
June  1832,  and  recorded  on  the  13th  April  1836 : 

Know  all  men  by  these  presents,  that  I,  Ezra  Stiles  Ely,  D.D., 
of  the  city  of  Philadelphia,  and  State  of  Pennsylvania,  having 
lately  purchased  of  the  heirs  of  John  Stille,  deceased,  a  certain 
lot  of  land  and  brick  house  thereon,  situated  in  Southwark,  in  the 
county  of  Philadelphia,  on  South  Second  street,  below  Christian 
street,  my  title  to  which  property  has  been  recorded  in  the  office 
for  recording  deeds  for  the  city  and  county  of  Philadelphia,  in 
Deed  Book  G.  W.  R.,  No.  17,  page  588,  &c. ;  and  having  also 
purchased  of  Sarah  M'Dowell  and  others  a  certain  lot  of  land, 
with  a  frame  messuage  thereon,  adjoining  the  first  described  lot 
on  the  north  side ;  the  title  to  which  last  property  is  recorded  as 
above,  in  Deed  Book  G.  W.  R.,  No.  22,  page  235,  &c. ;  and  hav- 
ing moreover,  in  addition  to  all  the  purchase  money  of  said  lots, 
amounting  to  $2330,  paid  towards  the  erection  and  completion 
of  a  brick  church  on  said  premises,  the  sum  of  $2525 ; 

Do  hereby  lease  the  same  two  lots,  together  with  the  said  brick 
church,  and  all  other  buildings  thereon,  with  the  appurtenances 
of  the  same,  unto  the  trustees  of  the  Second  Presbyterian  Church 
in  Southwark,  and  to  their  successors  in  office  for  ever,  on  the 
following  conditions,  viz.,  that  the  said  trustees  shall  for  ever 
hereafter  pay  me  semi-annually,  or  to  my  heirs,  executors,  admin- 
istrators or  assigns,  the  sum  of  $145.65,  lawful  money  of  the 
United  States,  on  the  6th  day  of  November  and  on  the  6th  day 
of  May,  in  the  present  and  every  future  year,  besides  paying  all 
and  all  manner  of  taxes  and  ground-rents,  repairs  and  other 
charges,  which  may  have  accrued  or  shall  hereafter  accrue  on 
said  property ;  but  if  said  trustees  shall  become  indebted  to  me  or 
my  heirs  or  assigns  for  the  amount  of  $291.30,  and  shall  for  three 
months  after  said  sum  has  become  due  neglect  to  pay  the  same, 
then  this  instrument,  after  ten  days'  written  notice  left  with  the 
president  or  secretary  of  said  trustees  to  this  effect,  and  signed 
by  me,  my  legal  representative  or  assigns,  shall  become  null  and 
void. 

I  do  moreover  hereby  empower  and  authorize  said  trustees  to 
lease  said  property,  or  any  part  of  the  same,  in  any  manner  not 
inconsistent  with  the  above  conditions,  for  any  term  of  time,  and 
to  demand,  sue  for,  collect  and  receive  all  rents  or  other  dues 
which  have  become  due  to  me,  or  shall  hereafter  accrue  from  said 
property,  so  long  as  this  lease  shall  be  and  continue  in  force.  In 
witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this  21st 
day  of  July  1829. 

E.  S.  ELY.  [L.  s.] 
Signed,  sealed  and  delivered  in  ) 
presence  of  us,  ] 

MARY  LIPPINCOTT, 
SAMUEL  M'CLELLAN. 
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N.  B.  Of  the  interest  to  become  due  on  the  6th  November  next 
on  the  foregoing  lease,  $25.25  are  to  be  deducted,  and  on  account 
of  a  former  lease  merged  in  this,  and  moneys  which  have  been 
paid  since  the  6th  May  last,  the  interest  to  be  paid  next  Novem- 
ber will  be  $120.40,  and  after  that  semi-annually  $145.65. 

E.  S.  ELY. 

On  the  1st  January  1830  he  placed  the  following  memorandum 
at  the  foot  of  the  last  instrument,  which,  with  its  acknowledg- 
ment, was  recorded  on  the  15th  April  1836: 

Philadelphia,  January  1,  1830. 

I  hereby  for  myself,  my  heirs  and  assigns,  engage  with  the  trus- 
tees of  the  Second  Presbyterian  Church  of  Southwark,  that  if,  on 
or  before  the  1st  day  of  January  1836,  they  shall  pay  me  or  my 
said  heirs  the  principal  of  the  purchase  money  mentioned  in  the 
foregoing  lease,  together  with  all  the  rent  and  the  expenses  accru- 
ing on  the  said  property,  that  I  or  my  heirs  shall  and  will  then  as 
soon  as  said  payments  have  been  made,  give  them  a  deed  in  fee- 
simple  of  the  whole  of  the  aforesaid  leased  property.  Witness 
my  hand  and  seal,  the  day  of  the  date  above  written. 

E.  S.  ELY.  [L.  s.] 

R.  WILLING,  Jun. 

Philadelphia,  ss. 

Before  me,  one  of  the  aldermen  of  the  city  of  Philadelphia,  per- 
sonally appeared  the  above-named  Ezra  Stiles  Ely,  and  acknow- 
ledged the  foregoing  lease  and  the  subjoined  bond  to  be  his  free 
will,  act  and  deed,  and  desired  that  the  same  might  be  recorded 
as  such.  Witness  my  hand  and  seal,  the  21st  day  of  June  1832. 

R.  WILLING,  Jun.,  Alderman.  [L.  s.] 

A  large  mass  of  parol  and  documentary  evidence  was  given  on 
the  trial,  and  various  subjects  of  contest  arose  and  were  subjects 
of  charge  by  the  court  below ;  whether  the  plaintiff  was  a  pur- 
chaser for  a  valuable  consideration  without  notice,  which  the 
defendants  contended  he  was  not,  because  the  instrument  of  the 
21st  July  1829  was  recorded  three  days  before  the  deed  to  the 
plaintiff,  and  the  defendants  were  in  possession  of  the  building  and 
premises  at  the  time  of  the  sale  at  auction  to  the  plaintiff,  which 
the  plaintiff  denied,  and  alleged  the  defendants  had  abandoned  the 
property ;  whether  the  defendants  were  not  estopped  from  setting 
up  their  title  by  having  stood  by  and  not  given  notice  at  the  sale 
by  public  auction  and  advertisements.  The  plaintiff  also  alleged 
that  the  instrument  of  the  6th  May  1828  was  the  only  title  the 
defendants  had,  and  that  not  being  recorded  there  was  no  notice ; 
that  if  the  instruments  were  conveyances,  this  instrument  would 
not  merge  in  the  second  instrument  of  21st  July  1829,  and,  not 
being  recorded,  had  no  operation  against  the  plaintiff's  deed. 
But  the  court  charged  that  it  was  to  be  regarded,  as  Dr  Ely 
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regarded  it  in  his  deposition,  as  having  been  merged  in  the  paper 
of  21st  July  1829.  It  was  also  contended  by  the  defendants,  and 
the  court  so  charged,  that  the  instrument  of  21st  July  1829  was 
the  conveyance  of  a  fee-simple  subject  to  a  ground-rent  ;  that 
though  notice  was  several  times  given  by  Dr  Ely  of  arrears  of 
ground-rent  and  of  a  forfeiture,  yet  that  could  not  take  place 
without  a  re-entry,  which  he  did  not  make,  or  that  he  should  at 
least  have  not  left  it  equivocal  whether  he  intended  a  forfeiture, 
nor  have  waived  it  by  subsequent  acts  ;  and  it  was  left  to  the 
jury  to  determine  whether,  independently  of  the  legal  construc- 
tion of  the  instruments,  the  defendants  had  by  their  consent  and 
acts  (of  which  there  was  a  great  deal  of  evidence)  admitted  Dr 
Ely's  right  to  sell  to  raise  money  to  repay  his  advances,  and  con- 
sented to  and  encouraged  his  proceedings. 

The  case  was  argued  at  December  term  1843  on  these  points 


R.  Hare  and  Holy  for  the  plaintiff  in  error,  and  E.  Spencer 
Miller,  contra.  A  reargument  was  directed  by  this  court  on  the 
question  whether  the  instrument  of  the  21st  July  1829  was  a 
conveyance,  or  only  an  executory  agreement  for  a  conveyance. 

R.  Hare,  for  the  plaintiff  in  error,  to  show  that  it  was  an  execu- 
tory agreement,  cited  Jackson  v.  Myers,  (3  Johns.  389)  ;  Jackson  v. 
Clark,  (Ib.  424)  ;  1  Lev.  55  ;  JVoy  128  ;  Goodtitle  v.  Way,  (1  T.  R. 
735)  ;  Doe  v.  Clare,  (2  T.  R.  739)  ;  Stouffer  v.  Coleman,  (1  Yeates 
393);  Neave  v.  Jenkins,  (2  Yeates  107);  Sherman  v.  Dill,  (4  Ib. 
295). 

E.  Spencer  Miller,  contra,  contended  it  was  a  conveyance  in  fee 
on  ground-rent  with  a  clause  of  redemption,  and  referred  to  Krider 
v.  Lq/erty,  (1  Whart.  302)  ;  Jackson  v.  Kisselbrack,  (10  Johns.  336)  : 
1  Chit.  Con.  313  ;  1  M.  $  Scott  521  ;  Watson  v.  O'Hern,  (6  Watts 
362)  ;  WoodfalVs  Land,  fy  Ten.,  where  the  cases  are  collected. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  It  has  been  settled  in  a  variety  of  cases,  that 
whether  an  informal  instrument  transferring  an  interest  in  real 
estate  shall  be  construed  a  conveyance  or  only  an  agreement  for 
a  conveyance,  must  depend,  not  on  any  particular  words  or 
phrases  that  are  found  in  it,  but  on  the  intention  of  the  parties  as 
collected  from  the  instrument  itself,  and,  where  that  is  doubtful,  from 
the  circumstances  attending  it.  Looking  at  this  transaction  in  all  its 
bearings,  we  are  satisfied  that  the  paper  of  21st  July  1829,  which 
is  the  material  one,  can  be  construed  in  no  other  light  than  as  an 
executory  agreement.  That  it  was  so  understood  by  Dr  Ely,  the 
concocter  and  maker  of  both  the  instruments,  and  the  principal 
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party  in  the  whole  business,  is  manifest  from  his  testimony.  The 
evidence  of  some  of  the  defendants'  witnesses,  as  well  as  their 
conduct  on  various  occasions,  tend  strongly  to  evince  that  they 
also  so  considered  it,  and  that  in  their  view  the  title  remained  in 
Dr  Ely  until  they  paid  him  the  purchase  money  he  had  expended 
for  the  lots,  and  reimbursed  his  advances  for  building  the  church. 
But,  independently  of  these,  there  is  abundant  in  the  language 
of  the  instruments  themselves,  and  in  the  attendant  circum- 
stances, to  show  this.  I  speak  now  more  particularly  of  the  paper 
of  the  21st  July  1829 ;  for  I  agree  with  the  court  below  in  the 
opinion  that  the  first  instrument  was  merged  in  the  last.  It  must 
needs  be  so ;  for  it  embraced  an  additional  lot,  it  imposed  a  larger 
rent,  and  added  a  material  memorandum  which  was  not  in  the 
first ;  and  all  this  was  done  with  the  concurrence  of  the  defend- 
ants, who  adopted  the  new  instrument  and  entered  it  of  record, 
and  it  constitutes  the  title  under  which  they  claimed,  inasmuch  as 
they  never  recorded  the  first  instrument,  nor  does  it  appear  that 
they  gave  any  notice  of  it.  And  if  these  instruments  be,  as  the 
defendants  contend,  conveyances,  the  result  would  be  that  the 
first  could  not  be  merged  in  the  last  by  what  occurred ;  because 
a  deed  for  land  executed  and  delivered  is  not  merged  merely  by 
the  delivery  of  another  deed  between  the  same  parties  for  the 
same  land.  The  estate  conveyed  continues  to  be  held  under  the 
first,  and  the  premises  here  would  be  held  by  the  defendants  under 
a  deed  not  recorded.  The  question  therefore  depends  on  the  na- 
ture and  character  of  the  paper  of  the  21st  July  1829 ;  that  of 
the  6th  May  1828  being  of  no  further  effect  than  to  exhibit  the 
history  of  the  transaction. 

Now,  this  circumstance  that  the  parties  considered  the  last 
instrument  as  a  merger  of  the  first,  as  appears  by  the  N.  B.  at- 
tached to  it,  tends  strongly  to  show  that  the  instruments  were 
intended  as  agreements  and  not  conveyances ;  for,  as  agreements, 
this  substitution  and  merger  set  up  by  the  defendants  would  be 
valid  and  effectual,  but  as  conveyances  they  could  not  be.  But 
there  are  other  circumstances.  The  repeated  use  of  the  word 
"  lease"  shows  it  was  not  considered  by  the  parties  as  a  convey- 
ance in  fee-simple  on  ground-rent,  but  as  something  of  an  inferior 
kind,  in  the  nature  of  an  interest  to  endure  for  a  period  not  pre- 
cisely fixed,  to  be  at  some  future  time  completed  by  the  defend- 
ants paying  off  the  principal  sum,  (which  by  the  memorandum  is 
fixed  to  be  on  or  before  the  1st  January  1836),  or  forfeited  in  the 
meanwhile  by  suffering  the  rent  to  fall  in  arrear  and  notice. 
Articles  of  agreement  are  sometimes  made  for  the  sale  of  land, 
and  the  vendee  is  let  into  possession  when  there  are  still  remaining 
various  conditions  to  be  performed  on  his  part,  and  he  is  then  in 
the  nature  of  a  tenant  at  will  till  the  conditions  are  performed. 
So  here,  the  defendants  being  let  into  possession,  were  considered 
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as  having  merely  a  lease,  to  be  held  subject  to  the  performance 
of  their  stipulations,  their  existing  right  to  terminate  on  non-com- 
pliance with  them  and  due  notice,  or  when  changed  into  a  fee  by 
the  payment  of  the  purchase  money  in  seven  years.  This  is  not 
only  the  evident  construction  given  to  the  instrument  by  the  par- 
ties, but  it  seems  to  be  the  only  fair  and  reasonable  one.  The 
instruments  were  drawn  by  Dr  Ely  himself,  who  was  unacquainted 
with  legal  forms  and  principles,  and  were  adopted  by  the  defend- 
ants without  objection  and  without  procuring  more  explicit  and 
legal  papers  to  be  drafted  by  a  lawyer  or  scrivener,  as  it  undoubt- 
edly would  have  been  more  prudent  to  do. 

Then  again,  it  is  not  easy  to  reconcile  with  the  idea  of  a  con- 
veyance of  the  estate  in  fee-simple,  the  clause  in  the  instrument 
giving  to  the  trustees  the  power  to  lease  the  property  in  any 
manner  not  inconsistent  with  the  conditions  for  any  term  of  time, 
and  to  receive  all  rents  that  should  accrue,  which  provision  is 
contained  in  both  instruments  in  the  same  words,  and  is  obviously 
needless  in  a  conveyance  in  fee-simple.  The  memorandum  like- 
wise shows  that  a  further  arrangement  was  looked  to  by  the  par- 
ties on  or  before  the  1st  January  1836,  and  that  the  present 
interest  conveyed,  termed  a  lease,  was  but  temporary  and  provi- 
sional ;  that  within  such  time  the  tenure  would  be  changed,  and 
Dr  Ely  would  have  his  money  returned  to  him,  the  Church  taking 
the  property  off  his  hands,  as  appears  to  have  been  strongly  and 
constantly  expected  and  urged  by  Dr  Ely, 

Being  then  merely  an  executory  agreement,  the  right  of  the 
defendants  to  hold  the  property  must  depend  on  their  equity  aris- 
ing out  of  all  the  circumstances  of  the  case ;  and  the  question  is, 
whether  a  chancellor  surveying  the  whole  case  would  now  decree 
them  a  conveyance  under  this  agreement,  and  on  what  terms. 
The  law  seems  to  be,  that  on  a  lease  for  years  with  such  a  condi- 
tion, if  the  condition  be  broken,  the  interest  of  the  defendants 
would  be  ipso  facto  void  by  the  breach,  without  any  re-entry ;  and 
where  the  lease  is  made  ipso  facto  void  by  the  breach,  then  no 
subsequent  recognition  of  the  tenancy  can  set  it  up.  Pennant's 
Case,  (3  Rep.  64),  and  see  the  cases  cited  Com.  Ld.  <£•  Tenant,  327, 
330.  In  any  event,  the  plaintiff  having  the  legal  title,  and  the 
defendants  only  an  equity  under  articles,  in  order  to  defeat  the 
plaintiff  they  must  show  that  they  are  entitled  now  to  call  for  a 
conveyance  on  settling  an  account  and  paying  up  all  arrears  of 
purchase  money  and  interest  or  rents.  They  must  show  they 
have  performed  all  that  by  the  agreement  they  were  bound  to  do, 
and  were  not  guilty  of  acquiescence,  delay  or  laches,  and  that 
they  took  such  steps  towards  fulfilling  their  contract  by  relieving 
Dr  Ely  from  his  embarrassments,  and  in  relation  to  his  mortgage 
and  sale,  that  in  justice  and  equity  they  could  now  come  into 
chancery  and  demand  a  conveyance. 


48  SUPREME  COURT  [Philadelphia 

[Kcnrick  v.  Smick.] 

As  the  case  may  be  tried  again,  and  on  new  principles,  it  would 
not  be  proper  to  say  anything  more  on  the  merits. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Lukens's  Appeal. 

It  is  a  bad  practice  for  guardians  to  settle  with  their  wards  after,  they  come  of 
age  and  take  a  release;  they  ought  to  settle  their  account  in  court  and  have  it 
approved. 

Yet  if  the  ward  receives  the  amount  due  to  him  and  releases  the  guardian,  he 
ought  not  to  trouble  him  afterwards  without  pointing  out  some  mistake  or  fraud 
to  his  prejudice,  especially  after  a  lapse  of  four  years  and  other  circumstances. 

Notwithstanding  such  release,  however,  if  the  ward  accepted  bank-stock  from 
the  guardian  at  the  price  he  gave  for  it,  which  was  above  its  then  market  value, 
the  guardian  is  bound  to  make  good  the  difference. 

It  is  wrong  in  a  guardian  to  invest  his  ward's  money  in  stock  in  his  own  name ; 
if  he  does,  equity  would  give  the  ward  the  right  to  the  stock  if  it  rose  in  value, 
and^  if  it  fell,  make  the  guardian  pay  with  legal  interest. 

If  a  guardian  trade  with  his  ward's  money,  or  use  it  so  as  to  make  compound 
interest,  he  will  be  charged  with  compound  interest.  So,  if  he  be  expressly 
directed  by  will,  or  be  guilty  of  misfeasance  or  negligence ;  but  the  general  rule 
is  in  favour  of  simple  interest  only. 

APPEAL  of  Elizabeth  H.  Lukens  from  the  decree  of  the  Or- 
phans' Court  of  Montgomery  county.  On  the  27th  August  1842, 
Elizabeth  H.  Lukens  by  petition  to  that  court  prayed  a  citation 
to  her  late  guardian  James  Paul  to  settle  his  accounts.  He 
answered  on  oath  "  that  on  or  about  the  17th  day  of  April  1826 
he  was  appointed  by  this  court  guardian  of  the  person  and  estate 
as  well  of  a  certain  Sarah  Lukens  as  the  said  Elizabeth  Lukens 
during  their  respective  minority,  and  at  different  times  received 
of  Charles  Shoemaker,  executor  of  the  estate  of  Joseph  Lukens, 
grandfather  of  the  said  Elizabeth,  in  bank-stock,  turnpike-stock, 
bonds  and  cash,  amounting  in  the  aggregate  to  the  nominal  sum 
of  $3369.56,  which  made  for  each  ward  nominally  $1684.78. 
That  the  said  sum  of  $3369.56  was  made  up  of  the  following 
items,  viz. : 

Cash  $2553.08 

Seven  shares  Cheltenham  and  Willow  Grove  Turnpike  stock. . . .       525.00 

Five  shares  stock  in  the  Northern  Liberty  Bank  160.00 

Jacob  Schaeffer's  bond 131.48 

as  will  more  fully  appear  by  the  statement  hereto  annexed,  marked 
(A),  and  which  is  made  a  part  of  this  answer. 

That  on  the  19th  May  1836,  his  ward,  the  said  Sarah,  having 
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attained  her  lawful  age,  your  respondent  accounted  and  settled 
with  her,  and  obtained  from  her  a  full  release  and  discharge. 

That  previous  to  respondent's  making  his  settlement  with  the 
said  Sarah,  and  in  order  to  obtain  funds,  he  gave  notice  to  several 
of  the  debtors  that  he  should  require  them  to  pay  off  their  liabili- 
ties, and  from  the  doubts  expressed  by  some  of  them  being  able 
to  pay  he  gave  notice  to  others,  so  that  when  the  time  arrived  for 
settling  with  Sarah,  and  shortly  afterwards,  respondent  had  over 
and  above  the  sum  due  to  her  a  sum  rising  $1600,  which  was  then 
uninvested  ;  and  the  season  having  passed  for  making  investments 
of  money  in  the  country,  and  not  being  willing  that  it  should 
remain  unproductive,  respondent  endeavoured  to  invest  it  in 
mortgages  or  ground-rents  in  the  city  of  Philadelphia,  but  not 
finding  such  as  were  satisfactory,  respondent  applied  to  William 
M.  Walmsley,  then  a  stock-broker  in  the  city  of  Philadelphia,  who 
on  the  28th  June  1836  purchased  35  shares  Girard  Bank  stock  at 
$61.25,  and  on  the  1st  July  following  5  shares  more  of  the  same 
stock  at  $60.50,  amounting  together  to  $2446.25,  for  which  re- 
st»ondent  paid  commissions  $6.12.  That  at  the  time  this  invest- 
ment was  made  respondent  believed  it  to  be  a  good  one  and  for 
the  benefit  of  the  estate,  and  made  in  good  faith.  And  that  the 
dividends  which  he  received  were  confirmatory  of  that  belief,  the 
amount  of  which  appear  in  the  account  hereto  annexed,  marked 
(B),  being  the  statement  of  his  guardianship  account  with  his  ward 
the  said  Elizabeth  Lukens,  and  by  which  he  settled  with  her,  and 
which  he  makes  a  part  of  this  his  answer. 

That  in  November  1838,  when  respondent  was  about  to  settle 
with  his  ward  the  said  Elizabeth  Lukens,  she  being  then  of  lawful 
age,  having  attained  the  same  on  the  4th  day  of  the  previous 
April,  he  consulted  with  her  in  relation  to  the  Girard  Bank  stock, 
which  at  that  time  had  fallen  below  the  price  paid  for  it,  whether 
he  should  sell  it  or  not ;  her  orders  were  that  it  should  not  be  sold, 
and  she  agreed  to  take  it,  viz. :  26  shares  of  Girard  Bank  stock  at 
$61.25,  5  shares  of  Northern  Liberty  Bank  stock  at  $32,  the  same 
price  it  was  passed  over  to  respondent.  For  2  shares  of  Chelten- 
ham and  Willow  Grove  Turnpike  stock  at  $85.  And  on  the  12th 
day  of  January  1839,  she  being  in  company  with  her  father  Wil- 
liam Lukens,  Senior,  who  was  present  and  acting  as  her  friend 
and  adviser,  the  same  26  shares  of  the  Girard  Bank  stock  at 
$61.25,  5  shares  of  the  Northern  Liberty  Bank  stock  at  $32,  being 
the  original  cost,  and  2  shares  of  the  Cheltenham  and  Willow 
Grove  Turnpike  stock  at  $85,  which  stocks,  together  with  P.  Sid- 
linger's  bond  for  $500  and  the  interest  due  thereon,  were  regularly 
transferred  to  her,  and  $173.82  paid  her  in  cash,  all  which  were 
received  by  her  in  full  payment  and  satisfaction  of  all  money  and 
property  in  respondent's  hands  belonging  to  her  as  her  guardian, 
and  on  that  same  day  she  made  and  executed  a  full  and  perfect 
release  and  discharge  of  and  from  the  guardianship,  and  from  all 
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actions,  suits,  payments,  accounts,  reckonings,  claims  and  demands 
for  or  by  reason  of  said  guardianship ;  which  release  was  executed 
in  the  presence  of  the  said  William  Lukens,  Senior,  who  signed 
the  same  as  a  witness,  which  release  is  made  a  part  of  this  an- 
swer, and  a  copy  thereof,  marked  (C),  hereto  annexed.  That  on 
the  said  12th  day  of  January  1839,  the  Cheltenham  and  Willow 
Grove  Turnpike  stock  was  worth  $100  per  share,  and  pays  8  per 
cent,  interest ;  the  Northern  Liberty  Bank  stock  was  worth  §50 
per  share,  and  the  Girard  Bank  stock  was  selling  for  $51.50  per 
share,  and  continued  at  about  that  price  for  several  months  after 
the  transfer. 

And  the  respondent  avers  and  declares  that  all  his  actings  and 
doings  as  guardian  of  the  said  Elizabeth  were  done  in  good  faith, 
and  as  he  believed  for  her  benefit  and  advantage,  and  with  that 
care  and  caution  which  a  prudent  man  under  all  the  circumstances 
at  the  time  would  have  done  and  acted,  and  in  the  same  good  faith 
having  fully  settled  with  her  and  accounted  for  everything  that 
came  into  his  hands  as  guardian,  so  that  at  this  time  he  hath 
nothing  belonging  to  her,  nor  hath  had  since  the  said  12th  day  of 
January  1839;  and  she  having  as  he  believes  in  the  like  good 
faith  after  examining  his  accounts,  and  having  had  reasonable 
time  to  inquire  into  the  nature  of  the  stocks  and  other  things 
which  she  received,  gave  him  a  full  and  final  release  and  discharge 
of  his  guardianship,  and  of  all  actions,  suits,  payments,  accounts, 
reckonings,  claims  and  demands. 

And  respondent  alleges  and  says  that  he  hath  no  account  of  the 
management  of  the  property  of  the  said  Elizabeth  Lukens  as 
guardian  to  make,  other  than  as  set  forth  in  this  his  answer,  and 
in  the  account  hereto  annexed  marked  (B),  above  referred  to,  and 
that  it  is  now  too  late  for  the  said  Elizabeth  to  require  him  to 
make  such  settlement.  Wherefore  the  respondent  shows  these 
facts  to  the  court  for  cause  why  he  doth  not  file  his  account  in  the 
register's  office  according  to  the  command  of  said  citation,  and 
requests  that  said  citation  may  be  dismissed,  and  that  the  said 
Elizabeth  take  nothing  by  her  application,  and  that  the  respond- 
ent may  be  decreed  his  reasonable  costs  and  expenses." 

Release. 

Know  all  men  by  these  presents,  that  I,  Elizabeth  Lukens,  of 
Upper  Dublin  township,  county  of  Montgomery  and  State  of 
Pennsylvania,  spinster,  having  attained  my  age  of  21  years,  do 
hereby  acknowledge  that  I  this  day  have  had  and  received  of  and 
from  James  Paul,  my  guardian  duly  appointed  by  the  Orphans' 
Court  of  the  said  county  of  Montgomery,  the  sum  of  $2781.19, 
in  full  satisfaction  and  payment  of  my  full  share  of  the  estate  of 
my  grandfather,  the  late  Joseph  Lukens,  of  said  township  of  Upper 
Dublin,  deceased,  principal  and  interest,  to  this  date.  And  there- 
fore I,  the  said  Elizabeth  Lukens,  do  by  these  presents  release, 
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acquit  and  for  ever  discharge  the  said  James  Paul,  his  heirs,  exe- 
cutors and  administrators,  of  and  from  the  said  guardianship,  and 
of  and  from  all  actions,  suits,  payments,  accounts,  reckonings, 
claims  and  demands  whatsoever,  for  or  by  reason  thereof,  or  of 
any  other  act,  matter,  cause  or  thing  whatsoever.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  this  12th  day  of 
January  1839. 

ELIZABETH  H.  LUKENS. 
Witness,  &c. 

The  replication  of  Elizabeth  H.  Lukens  set  forth  "  that  she  has 
no  means  of  knowing  whether  the  statement  made  by  him  of  the 
amount  alleged  in  his  said  answer  to  have  been  received  by  him 
for  her  as  her  guardian  is  correct  or  not,  and  she  can  neither  ad- 
mit nor  deny  it.  Nor  can  she  admit,  nor  has  she  the  means  of 
ascertaining,  whether  her  said  guardian  about  the  19th  May  1836 
had,  as  he  in  his  said  answer  alleges  he  had,  collected  in  of  her 
estate  more  than  $1600,  inasmuch  as  he  has  rendered  no  account 
of  the  investment  of  the  greater  part  of  the  money  of  her  estate, 
from  the  time  he  received  it  till  the  time  he  alleges  he  called  it  in. 
If  he  did  so  call  in  the  money,  she  can  perceive  no  reason,  if  it 
were  then  safely  invested,  which  certainly  appears  from  the  an- 
swer, why  it  should  have  been  called  in  by  him.  It  was  not 
wanted  to  be  paid  over  to  her,  and  it  is  not  pretended  that  it  was 
paid  over ;  why  therefore  it  was  called  in  by  him  remains  entirely 
unexplained,  and  she  can  see  no  reason  why  her  money  should 
have  been  collected,  even  if  money  was  wanted  to  settle  with  her 
sister.'  And  in  reply  to  so  much  of  the  said  answer  of  her  said 
guardian  as  alleges  that  the  season  being  passed  for  investing 
money  in  the  country,  he  endeavoured  to  invest  her  money  on 
mortgage  or  ground-rent  in  Philadelphia,  and  was  unable  to  find 
such  as  he  deemed  satisfactory,  the  said  Elizabeth  being  ignorant 
of  all  such  matters  herself,  can  only  reply  as  she  is  advised,  that 
there  could  have  been  no  difficulty  in  investing  the  money  on 
mortgage  at  that  time,  either  in  the  country  or  in  the  city  of  Phi- 
ladelphia. And  as  to  so  much  of  the  said  answer  as  alleges  that 
her  said  guardian  invested  $1592  of  her  money  for  her  in  the 
stock  of  the  Girard  Bank,  and  with  which  amount  he  has  charged 
her  in  his  account  appended  to  his  answer,  she  positively  denies 
that  it  anywhere  appears  that  such  investment  was  made^br  her, 
except  in  his  said  answer.  Your  petitioner  on  the  contrary  is 
informed,  and  verily  believes  she  can  fully  prove,  that  all  of  the 
said  stock  her  said  guardian  bought  at  the  time  alleged  by  him 
was  bought,  if  bought  at  all,  in  his  own  name,  and  held  by  him 
in  his  own  name,  for  his  own  use  and  purposes,  from  June  1836  till 
12th  January  1839,  more  than  two  years  and  six  months,  when,  as 
the  stock  had  fallen  more  than  20  per  cent,  and  was  still  falling, 
it  was  convenient  for  him  to  pass  it  over  to  her,  and  let  her  bear 
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the  loss.  If  instead  of  depreciating  20  per  cent,  the  said  stock 
had  advanced  in  value  20  per  cent.,  the  profit  would  have  been 
his.  She  could  have  had  no  legal  claim  to  any  such  advantage,  as 
it  was  in  his  name,  and  no  evidence  whatever  existed  to  show  that 
it  was  bought  with  her  money,  or  for  her  use.  As  then  she  could 
have  had  no  claim  to  the  profit,  if  any,  she  conceives  that  there 
is  no  equity  in  calling  upon  her  to  bear  the  loss,  but  that  the 
attempt  to  do  so  is  a  fraud  upon  her  which  calls  for  the  interpo- 
sition of  the  equitable  powers  of  this  court. 

The  said  Elizabeth  positively  and  solemnly  denies  the  allegation 
of  the  said  James  Paul  in  the  said  answer  contained,  that  in  No- 
vember 1838  he  consulted  with  her  in  relation  to  the  Girard  Bank 
stock,  whether  he  should  sell  it  or  not,  and  that  her  orders  were 
that  it  should  not  be  sold,  and  that  she  agreed  to  take  26  shares 
of  the  said  stock  at  $61.25.  No  such  thing  took  place,  either  in 
November  1838,  or  at  any  other  time.  The  said  James  Paul  never 
consulted  her  in  regard  to  either  the  purchase  or  the  sale  of  the 
said  stock,  or  of  any  part  of  it.  She  never  gave  him  orders  to 
buy  it,  or  to  sell  it,  or  not  to  sell  it.  But  she  says  that  on  the  4th 
July  1838  he  informed  her  that  he  had  bought  26  shares  of  Girard 
Bank  stock,  and  intended  to  give  her  10  shares  of  it  and  keep  the 
rest  himself,  which  is  all  he  ever  said  to  her  on  the  subject  of 
Girard  Bank  stock  till  12th  January  1839,  when  he  alleges  that  a 
settlement  was  made  between  them.  That  as  to  the  alleged  set- 
tlement and  the  opportunity  which  the  said  James  Paul  avers  she 
had  to  inquire  into  the  nature  of  the  stocks  and  other  things  which 
she  received,  the  said  Elizabeth  saith,  that  she  has  resided  all  her 
life  in  the  country  on  a  farm,  in  the  township  of  Upper  Dublin,  in 
the  county  of  Montgomery.  That  she  was  up  to  the  time  of  the 
alleged  settlement,  and  up  to  the  time  in  which  she  found  she  had 
worthless  stocks  given  to  her  by  her  guardian,  entirely  without 
experience  in  business,  and  especially  of  money  transactions  and 
the  affairs  of  the  banks,  and  the  investment  of  money.  That  her 
guardian,  on  the  contrary,  was  a  man  much  versed  in  business, 
and  was  then,  or  had  very  recently  been,  a  senator  in  the  senate 
of  Pennsylvania,  having  good  opportunities  to  obtain  knowledge 
of  the  value  of  stocks,  and  to  avail  himself  of  such  knowledge  for 
his  own  advantage.  That  therefore  there  was  no  equality  be- 
tween them  in  the  alleged  settlement.  Her  guardian  directed 
what  was  to  be  done,  and  it  was  done,  and  she,  supposing  it  was 
fairly  and  rightfully  done,  obeyed  his  direction  without  any  know- 
ledge how  he  had  obtained  the  said  stock,  in  whose  name  it  was 
invested,  or  of  its  depreciation,  or  of  its  supposed  or  market  value. 
She  admits  it  to  be  true,  as  the  said  James  Paul  in  his  said  answer 
alleges,  that  she  signed  a  release,  as  the  said  James  Paul  told  her 
it  was  right  for  her  to  do  so;  but  as  to  the  allegation  of  the  said 
James  Paul  in  his  said  answer  that  her  father  was  present,  acting 
as  her  friend  and  adviser,  she  avers  that  the  fact  was,  and  that 
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the  said  James  Paul  well  knew  it,  that  her  father,  although  pre- 
sent, was  an  infirm  old  man,  both  incapable  and  unwilling  to  pay 
any  attention  to  the  business  transacting  between  the  said  James 
Paul  and  herself;  and  that  the  signature  of  her  said  father  as  a 
witness  to  the  said  release  was  obtained  by  the  said  James  Paul 
with  a  full  knowledge  that  he  had  paid  no  attention  to  what  had 
been  done,  and  knew  nothing  of  the  effect  of  the  paper  he  had  so 
signed. 

And  the  said  Elizabeth  further  saith,  that  by  the  information 
she  has  derived  from  the  Bank,  her  said  guardian  has  charged  her 
in  the  account  accompanying  his  answer  with  the  sum  of  $25  as 
for  an  instalment  paid  by  him  for  the  Northern  Liberty  Bank 
stock,  when  in  fact  he  has  not  made  such  payment.  And  as  to 
so  much  of  the  said  answer  as  alleges  that  all  the  actings  and 
doings  of  the  said  James  Paul  were  done  in  good  faith,  and  for  her 
benefit  and  advantage,  and  with  the  care  and  caution  of  a  prudent 
man  under  the  circumstances  at  the  time,  the  said  Elizabeth  saith 
that  she  has  at  no  time  heretofore,  nor  has  she  now  any  evidence 
that  the  purchase  of  the  said  stock  was  intended  for  her  at  all, 
never  having  even  heard  that  such  a  purchase  was  made  by  the 
said  James  Paul  till  it  became  his  interest  to  part  with  it  to  her 
and  others.  And  further  she  suggests  to  your  honours  whether  a 
speculation  in  bank-stocks  with  the  money  of  a  ward,  (even  if  that 
were  so),  in  his  own  name,  was  the  care  and  caution  of  a  prudent 
man,  or  such  care  and  caution  as  a  guardian  is  bound  to  exercise. 
And  as  to  so  much  of  the  said  answer  as  avers  that  it  is  now  too 
late  for  the  said  Elizabeth  to  require  her  said  guardian  to  make  a 
settlement  of  his  accounts  as  such,  she  saith  that  the  settlement 
set  up  by  the  said  James  Paul  as  a  bar  to  her  right  to  bring  him 
to  a  settlement  at  this  time  was  made  by  him,  a  man  of  business 
and  of  the  world,  perfectly  aware  of  what  he  was  doing,  and  of 
the  advantage  he  was  gaining  in  giving  her  stock  which  he  had 
purchased  in  his  own  name,  which  he  knew  had  already  depre- 
ciated more  than  20  per  cent.,  and  was  steadily  depreciating,  and 
that  this  settlement  now  set  up  as  a  bar  to  her  claim  was  made 
with  a  female  just  arrived  at  age,  residing  on  a  farm  in  the  coun- 
try, wholly  unacquainted  with  business,  entirely  unaided,  and 
dependant  for  information  on  her  said  guardian,  and  confiding  in 
him  to  deal  justly  with  her. 

The  facts  being  as  in  this  replication  is  set  out  and  averred,  the 
truth  whereof  she  prays  may  be  inquired  into  in  such  a  manner 
as  to  your  honours  shall  seem  fitting,  she  avers  that  neither  the 
said  settlement  and  release,  nor  any  matter  contained  in  the  said 
answer,  is  any  bar  to  prevent  her  from  requiring  her  said  guar- 
dian to  make  settlement  as  she  prayed  for  in  her  original  petition. 
She  therefore  prays  the  court  to  order  and  direct  that  the  said 
James  Paul  shall  file  a  settlement  of  his  said  accounts,  in  manner 

VII. E* 
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and  form  as  he  \vas  cited  to  do,  or  in  default  thereof  an  attachment 
may  be  issued  against  him." 

The  rejoinder  of  James  Paul  stated  "  that  so  much  of  the  said 
replication  of  the  said  Elizabeth  as  alleges  she  had  no  means  of 
knowing  whether  the  amount  with  which  the  said  James  had 
charged  himself,  in  his  settlement  with  her  as  set  forth  in  his  said 
answer,  was  correct  or  not,  and  that  she  could  neither  admit  nor 
deny  the  truth  of  the  statement,  is  properly  answered  by  the  fact 
that  settlement  of  the  accounts  of  Charles  Shoemaker  and  John 
Thompson,  executors  of  the  last  will  and  testament  of  Joseph 
Lukens,  grandfather  of  the  said  Elizabeth,  and  from  whom  all  her 
estate  came,  as  well  as  the  report  of  the  auditors  upon  the  said 
account  of  the  said  executors,  were  duly  filed  of  record  in  the 
Orphans'  Court  of  Montgomery  county,  and  were  at  all  proper 
times  accessible  to  the  said  Elizabeth,  and  subject  to  her  inspec- 
tion and  examination ;  and  that  so  long  as  these  records  remain, 
the  said  Elizabeth  cannot  with  truth  declare  that  she  had  no 
means  of  knowing  whether  the  statement  made  by  the  said  James 
of  the  amount  received  by  him  for  her  as  her  guardian  was  cor- 
rect or  not.  And  as  the  fact  set  forth  by  the  said  James  in  his 
said  answer,  that  on  or  about  the  19th  May  1836  the  debtors  of 
the  estate  of  the  said  Elizabeth  and  her  sister  Sarah,  for  whom 
the  said  James  was  also  guardian,  paid  in  to  the  said  James  more 
than  $1600  over  and  above  the  sum  requisite  to  enable  him  to 
settle  with  the  said  Sarah,  is  not  denied  or  contradicted  by  the 
said  Elizabeth;  and  she  the  said  Elizabeth  having  in  this  instance 
contented  herself  with  impugning  the  reasons  which  induced  the 
said  James  to  notify  the  said  debtors  to  pay  off  their  liabilities, 
the  said  James  does  not  consider  it  necessary  to  reaffirm  his  for- 
mer statement  respecting  this  matter,  but  will  merely  refer  to  the 
reasons  therein  set  forth,  as  fully  showing  the  grounds  on  which 
he  proceeded  with  reference  to  the  receipt  of  the  money.  The 
moneys  of  the  two  wards  were  for  a  time  blended  together,  and 
in  collecting  an  amount  sufficient  to  pay  off  Sarah  on  her  arrival 
at  age,  it  so  happened  that  a  surplus  of  upwards  of  $1600,  as 
before  stated  by  the  said  James,  was  paid,  in  which  the  said 
James  conceived  it  to  be  his  duty  immediately  to  reinvest,  instead 
of  keeping  the  same  on  hand  and  unproductive.  And  as  to  the 
allegation  of  the  said  Elizabeth  that  the  said  James  has  rendered 
no  account  of  the  investment  of  the  gi  eater  part  of  her  estate 
from  the  time  he  received  it  until  he  called  it  in,  the  said  James 
says  that  up  to  the  time  of  the  settlement  with  the  said  Elizabeth, 
or  at  any  reasonable  time  thereafter,  he  would,  if  called  upon, 
have  given  her  a  detailed  statement  of  the  investments ;  but  as 
her  own  moneys  and  those  of  her  sister  were  blended  together, 
and  as  the  securities,  consisting  for  the  most  part  of  bonds  and 
notes,  were  often  changed,  and  as  these  securities  have  since  been 
given  up  and  the  moneys  all  collected,  it  is  not  in  his  power  now, 
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after  so  long  a  time  has  elapsed,  to  furnish  a  detailed  account  of 
all  the  investments  from  the  time  the  moneys  were  received  until 
they  were  called  in.  Nor  can  the  said  James  perceive  any  reason 
why  the  said  Elizabeth  should  desire  to  have  any  such  account 
furnished  her,  as  with  the  exception  of  the  Girard  Bank  stock  she 
does  not  allege  any  loss  was  sustained  by  the  investments,  or  that 
anything  was  made  upon  them  beyond  what  he  has  fully  account- 
ed for.  With  regard  to  the  Girard  Bank  stock,  the  said  James 
again  emphatically  states  that  it  was  purchased  by  him  through 
the  broker  Wm  M.Walmsley  for  the  said  Elizabeth,  not  in  her 
name  of  course,  but  in  his  own  name,  with  the  identical  moneys 
collected  in  from  her  estate,  and  for  her  own  benefit,  under  the 
sincere  belief  that  such  purchase  would  promote  the  interests  of 
her  estate;  and  he  avers  that  if  the  said  stock  instead  of  declining 
gradually  had  advanced  in  value,  the  profit  would  have  been  ex- 
clusively hers,  as  was  the  case  with  the  other  stocks  referred  to 
in  the  said  answer,  which  the  said  James  transferred  to  the  said 
Elizabeth.  And  the  said  James  further  says  that  since  the  said 
Elizabeth  persists  in  charging  him  with  the  loss  on  the  Girard 
Bank  stock,  she  ought  at  least  in  reason  and  justice  to  have  given 
him  credit  for  the  increased  value  of  the  other  stocks  over  and 
above  the  price  at  which  he  transferred  them  to  her,  so  as  equita- 
bly to  adjust  the  accounts  between  them  respecting  the  whole  of 
the  said  stocks.  For  the  said  James  avers  that  the  surplus  value 
of  the  other  stocks  transferred  to  the  said  Elizabeth  supplies  to  a 
great  extent  the  loss  sustained  by  the.  depreciation  of  the  Girard 
Bank  stock,  as  the  following  statement  will  show : 

1839,  Jan.  12 — James  Paul  transferred  to  Elizabeth  Lukens  7  shares 
of  the  Cheltenham  and  Willow  Grove  Turnpike  stock,  at  $85  per 
share  (nearly),  amounting  to $170 

At  the  same  time  the  market  value  of  the  same  stock  was  $100  per 
share,  amounting  to  200 

$30 

Same  time  transferred  to  her  5  shares  of  the  stock  of  the  Bank  of  the 

Northern  Liberties,  at  $32  per  share,  amounting  to  160 

At  the  same  time  the  market  value  of  the  said  stock  was  $50  per 
share,  amounting  to  250 

90 

Increased  value  of  the  said  stocks  over  and  above  the  amount  at 

which  the  said  James  transferred  them  to  the  said  Elizabeth  ....  $120 

1839,  Jan.  12 — James  Paul  transferred  to  Elizabeth  Lukens  26  shares 
Girard  Bank  stock,  at  $61.25  per  share,  amounting  to $1592 

At  the  same  time  the  market  value  of  the  said  stock  was  $51.50  per 
share,  amounting  to 1339 

Decrease  in  the  value  of  the  said  stock  below  the  amount  at  which 

the  said  James  transferred  it  to  the  said  Elizabeth 253 

And  leaving  a  balance  of  loss  on  the  Girard  Bank  stock,  from  deduct- 
ing this  deficiency  from  the  surplus  value  of  the  other  stocks,  ot  $133 
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This  deficiency  of  value  in  the  aggregate  amount  of  stocks  at 
the  time  of  the  said  settlement  below  what  the  estate  of  the  said 
Elizabeth  would  have  produced  if  invested  on  mortgage  upon  real 
estate  at  6  per  cent,  by  no  means  sustains  the  allegations  of  the 
said  Elizabeth  as  to  a  want  of  care  and  caution  on  the  part  of  the 
said  James  in  making  the  investments.  And  the  fact  that  all  the 
loss  which  the  said  Elizabeth  has  sustained  in  these  stocks,  taken 
in  the  aggregate,  has  been  occasioned  by  her  keeping  them  on 
hand  for  3  years  and  7  months  before  making  any  complaint  of 
the  conduct  or  course  of  her  guardian  in  relation  to  them,  shows 
how  cautious  one  person  should  be  in  charging  another  with  a 
want  of  discretion  in  regard  to  the  investment  of  money.  Neither 
a  senator  of  Pennsylvania,  nor  a  girl  who  had  lived  in  the  country 
all  her  life,  knew  anything  or  was  capable  of  foretelling  anything 
in  relation  to  the  future  value  of  any  kind  of  securities  in  which 
money  could  be  invested  in  the  year  1836 ;  all  that  the  guardian 
could  do  was  to  act  according  to  the  best  of  his  judgment,  and  as 
a  careful  man  would  with  respect  to  his  own  affairs ;  and  this  the 
said  James  claims  to  have  done.  The  said  James,  while  he  re- 
affirms all  that  he  before  said  in  relation  to  the  conversation  had 
with  the  said  Elizabeth  in  November  1838  on  the  subject  of  a  sale 
of  the  Girard  Bank  stock,  positively  denies  that  any  such  conver- 
sation as  the  said  Elizabeth  in  her  said  replication  represents  to 
have  taken  place  between  them  on  the  4th  July  1838  in  regard  to 
that  matter,  ever  occurred  either  on  that  day  or  at  any  other 
time.  And  the  said  James,  in  reply  to  the  remaining  allegations 
of  the  said  Elizabeth  not  hereinbefore  answered,  saith  that  the 
said  settlement  was  made  between  him  and  the  said  Elizabeth 
more  than  nine  months  after  her  arrival  at  age,  being  after  she 
had  full  notice  and  information  of  the  stocks  in  which  her  moneys 
had  been  invested,  and  ample  opportunity  of  making  herself  ac- 
quainted with  their  value ;  that  the  said  settlement  was  made  in 
presence  of  her  own  father,  who  was  at  that  time  by  no  means 
the  infirm  and  imbecile  old  man  which  the  said  Elizabeth  has  in 
her  replication  represented  him  to  be,  but  on  the  contrary  was  at 
that  time  and  still  is  fully  competent  to  transact  business,  and  was 
both  able  and  willing  to  pay  and  did  pay  all  necessary  and  proper 
attention  to  the  business  transacting  between  the  said  James  and 
the  said  Elizabeth,  and  signed  his  name  to  the  release  with  a  full 
knowledge,  as  the  said  James  believes,  of  the  effect  of  the  paper 
he  had  so  signed  as  a  witness.  That  it  appears  from  her  own 
showing  that  she  has  resided  with  her  said  father  ever  since,  and 
that  the  settlement  remained  unimpeached,  and  its  fairness  and 
correctness  were  acquiesced  in,  by  the  said  Elizabeth  more  than 
3  years  and  7  months  from  the  time  it  was  made,  and  more  than 
four  years  and  a  half  after  her  arrival  at  age ;  and  it  is  only  after 
this  long  lapse  of  time  that  she  has  conceived  it  necessary  to  make 
this  attempt  to  involve  the  said  James  in  litigation,  as  though  no 
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such  settlement  had  ever  been  made.  The  instalment  of  $25 
referred  to  in  the  answer  of  the  said  James  was  paid  by  him  for 
the  Northern  Liberty  Bank  stock,  as  in  his  said  answer  was 
alleged.  And  that  the  said  settlement  made  as  aforesaid  between 
the  said  James  and  the  said  Elizabeth  was  just,  fair  and  correct, 
the  said  James  still  conscientiously  believes ;  that  in  all  his  acts 
as  her  guardian  he  was  governed  by  a  sincere  desire  to  promote 
her  own  interests,  he  knows.  And  he  confides  in  the  release 
which  was  executed  to  him  by  the  said  Elizabeth,  with  a  full 
knowledge  and  understanding  of  the  whole  matter,  to  shield  him 
from  the  wrong  which  now  after  the  lapse  of  nearly  five  years  is 
meditated  against  him.  And  he  therefore  again  prays,  as  before 
he  prayed  in  his  said  answer,  that  the  said  citation  of  the  said 
Elizabeth  may  be  dismissed,  and  that  he  be  allowed  his  reasonable 
costs  and  expenses." 

Several  depositions  were  taken  in  the  court  below  as  to  the 
sickness  and  want  of  capacity  of  the  plaintiff's  father,  and  his 
incompetency  to  advise  his  daughter,  and  also  as  to  the  market 
prices  of  stocks. 

BURNSIDE  (President)  gave  the  following  opinion  and  decree : 

"On  the  17th  August  1842  the  court  granted  a  citation  to 
James  Paul,  returnable  the  first  day  of  the  next  term,  to  settle 
his  account  on  21st  November  1842.  Paul  filed  his  answer  to 
this  citation,  showing  that  he  had  settled  with  his  ward  Elizabeth 
Lukens  after  she  came  of  age.  On  the  20th  January  1839  a  full 
settlement  was  made,  and  a  release  and  discharge  delivered  to  the 
guardian.  Paul  was  also  guardian  for  Sarah  Lukens,  who  came 
of  age  in  1836,  and  in  that  year  had  called  in  money  for  her  set- 
tlement. He  alleges  in  his  answer  that  he  had  a  surplus  of  $1600 
on  hand,  and  that  the  season  having  passed  for  making  invest- 
ments in  the  country,  he  on  the  28th  June  1836  purchased  stock 
in  the  Girard  Bank  at  $61.25,  and  on  the  1st  July  following  5 
shares  at  $60.50,  amounting  together  to  $2546.25.  When  the 
parties  settled  in  January  1839,  Elizabeth  Lukens  having  become 
of  age  the  April  preceding,  the  stock  had  fallen  to  $51,  and  she 
accepted  and  received  26  shares  at  $61.25,  amounting  to  $1592. 
Other  stocks  were  transferred  to  her  at  that  time  at  the  price  they 
cost,  which  were  then  of  more  value.  On  looking  carefully  into 
the  pleadings  and  the  evidence,  and  the  situation  of  the  guardian, 
who  is  a  farmer  not  engaged  in  other  business  so  far  as  we  know, 
we  are  satisfied  that  it  was  the  money  of  his  ward  which  he 
invested  in  June  1836  in  the  Girard  stock,  and  in  making  that 
investment  he  acted  in  good  faith. 

The  ward  accepting  the  stock  at  $61.25  when  it  was  only  worth 
$51,  is  the  material  ground  of  complaint ;  there  is  no  other  specific 
error  in  the  account  shown.  Perhaps  it  would  have  been  better  to 
have  compelled  all  guardians  to  settle  in  conformity  with  the  letter 
of  the  statutes;  but  after  the  case  of  Ex  parte  Cress,  (2  WhartAW), 
vn.  — 8 
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and  other  decisions  of  the  Supreme  Court,  and  the  long  practice 
which  has  existed  of  allowing  settlements  between  guardians  and 
their  wards  after  they  have  become  of  age,  when  there  is  no  spe- 
cific error  pointed  out,  it  would  ill  become  this  court  to  unsettle 
the  practice.  It  will  be  for  the  Legislature  by  further  enactment, 
or  the  Supreme  Court,  now  to  say  that  all  must  settle  in  the  Or- 
phans' Court.  Here  the  ward  had  been  of  age  8  months.  The 
settlement  is  made  in  the  presence  of  her  father,  but  that  circum- 
stance under  the  evidence  is  not  deemed  very  material  by  the 
court.  She  takes  the  stock  at  the  price  the  guardian  paid  for  it, 
and  no  complaint  is  made  for  3  years  and  8  months,  when  the 
stock  is  greatly  deteriorated  in  value.  This  case  then  presents  a 
case  of  immense  importance  to  all  guardians.  This  stock  was 
purchased  after  the  Girard  Bank  had  received  an  increase  of  her 
capital,  and  at  a  time  when  the  whole  country  were  running  mad 
after  stocks  of  every  description.  Regarding  the  decisions  which 
have  been  made,  and  being  unable  to  see  any  fraud  or  imposition 
in  the  case,  or  that  the  guardian  has  made  anything  by  the  trans- 
action, we  dismiss  the  application— each  party  to  pay  their  own 
costs." 

Error  assigned : 

The  court  erred  in  dismissing  the  application  of  the  com- 
plainant. 

Dallas  and  J.  Fox,  for  the  appellant. 

We  asked  an  account,  and  that  is  all  we  asked.  The  court  say 
the  settlement  bars  it.  A  settlement  soon  after  coming  of  age 
between  the  guardian  and  ward,  before  the  ward  is  acquainted 
with  his  affairs,  is  always  looked  at  with  jealousy,  Elliot  v.  Elliot, 
(5  Binn.  8) ;  Say's  Ex'rs  v,  Barnes,  (4  Serg.  6f  Rawle  114);  Nyce's 
Estate,  (5  Watts  fy  Serg.  254) ;  and  the  account  is  re-examined. 
The  case  Ex  parte  Cress  (2  Whart.  497)  was  different.  The  cir- 
cumstances mentioned  by  HUSTON,  J.  as  exceptions  are  embraced 
in  the  present  case.  This  settlement  was  not  in  the  presence  of 
friends,  no  account  or  vouchers  were  furnished,  and  there  is  error 
apparent  in  not  giving  the  proper  credit.  In  the  year  1826  the 
respondent  was  made  guardian,  and  for  ten  years  the  property 
was  well  invested.  In  1836,  two  years  before  the  ward  came  of 
age,  he  called  in  nearly  all  her  share.  Why  do  this  ?  He  had 
but  $1600  of  her  money,  yet  bought  more  than  $800  worth  be- 
sides. He  must  have  mingled  her  money  with  his  own.  'He  is 
bound  to  show  what  money  he  called  in,  and  how  he  invested  her 
money,  whether  for  her  or  his  own  purposes. 

For  the  appellee  there  was  no  argument. 

The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J.  —  Elizabeth  Lukens,  the  appellant,  who  was  the 
complainant  in  the  Orphans'  Court,  and  had  been  during  the  latter 
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part  of  her  minority  the  ward  of  the  respondent  in  this  case, 
attained  full  age  on  the  4th  April  1838,  and  on  the  12th  January 
1839  received  from  him  the  amount  of  what  he  represented  to  be 
in  his  hands  and  then  held  as  her  guardian,  and  thereupon  signed 
a  release  or  an  acquittance  in  his  favour.  This  was  done  in  the 
presence  of  her  father ;  but  it  is  said  that  he  was  rendered  inca- 
pable at  the  time,  by  previous  sickness,  of  advising  or  directing 
her  in  the  matter,  and  of  deciding  whether  all  appeared  to  be 
right  or  not.  It  would  appear,  however,  that  no  objection  was 
then  made  to  the  amount  of  the  moneys  and  the  nature  of  the 
property,  which  the  defendant  represented  he  had  received  and 
held  as  belonging  to  the  complainant,  and  actually  paid  and  passed 
over  to  her.  Nor  has  it  been  attempted  to  be  proved  or  shown 
that  his  representation  in  regard  thereto  was  in  any  particular 
untrue.  The  amount  as  well  as  the  nature  of  the  funds  which  he 
received  as  her  guardian  is  stated  in  his  answer,  together  with 
the  amount  of  their  accumulation  under  his  care  and  management 
until  he  paid  over  and  passed  the  same  to  her,  some  nine  months 
after  she  attained  full  age.  But  it  is  required  of  him  to  state 
fully  and  particularly,  and  to  give  in  detail  an  account  of  his 
administration  of  the  funds  belonging  to  the  complainant  during 
the  time  of  his  guardianship,  showing  from  time  to  time,  as  the 
same  came  to  his  hands,  what  he  did  with  them,  and  the  profit 
that  he  thereby  made  on  them ;  and  again  how  such  profit  was 
disposed  of,  so  that  a  further  profit  should  appear  to  have  been 
made  thereon.  This,  however,  he  declares  by  his  answer  on  oath 
that  he  is  now  unable  to  do  after  so  great  a  lapse  of  time,  as  the 
securities  upon  which  the  trust  moneys  were  let  out  have  long 
since  been  all  paid  and  given  up  by  him,  without  his  having  made 
and  preserved  any  memorandum  thereof  in  writing. 

We  have  reason  to  believe  that  it  is  the  practice  of  guardians 
frequently  to  settle  with  their  wards,  after  the  latter  have  attained 
full  age,  without  stating  and  settling  their  accounts  in  the  Or- 
phans' Courts,  and  to  take  of  them  receipts  in  full  or  releases. 
Such  practice,  I  would  suggest,  had  better  be  avoided ;  for  it  is 
obvious,  if  a  settlement  were  first  made  by  a  guardian  of  his  ac- 
count in  the  proper  Orphans'  Court,  upon  due  notice  given  to  his 
ward,  so  as  to  obtain  the  approval  and  sanction  of  the  court,  it 
would  tend  to  promote  the  interest  of  the  ward  and  the  security 
at  least  of  the  guardian,  and  at  the  same  time  to  prevent  subse- 
quent litigation,  expense  and  trouble.  The  ward,  under  the 
express  provisions  of  the  Act  of  Assembly,  has  a  right  to  require 
that  such  settlement  shall  be  made  by  his  guardian  before  the 
court ;  but  if  he  chooses,  after  he  has  arrived  at  full  age,  to  make 
a  settlement  with  his  guardian,  without  the  intervention  of  (he 
court,  and,  after  having  received  the  amount  agreed  to  be  coming 
to  him,  to  give  an  acquittance  or  release  to  his  guardian,  he  ought 
uot  to  trouble  the  court  or  his  guardian  either  afterwards,  witho*3* 
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pointing  out  some  mistake  or  error  in  the  settlement,  or  showing 
that  a  fraud  has  been  practised  on  him  By  his  guardian,  whereby 
he  is  prejudiced.  But  more  especially  shall  he  not  be  allowed  to 
call  his  guardian  to  account  before  the  court  after  a  lapse  of  nearly 
four  years,  as  in  this  case,  without  pointing  out  or  designating 
some  mistake,  or  specifying  a  fraud  alleged  to  have  been  commit- 
ted, and  undertaking  to  prove  the  same  in  some  way.  But  sup- 
pose in  this  case  that  the  complainant,  before  settling  with  and 
releasing  the  defendant,  had  cited  him  to  appear  in  the  Orphans' 
Court  and  settle  his  account,  and  that  he  had  filed  an  answer 
stating  all  the  facts  set  out  by  him  in  his  answer  here,  showing 
what  he  received  belonging  to  her,  when  received,  what  it  con- 
sisted of,  and  the  increase  on  the  same,  together  with  the  aggre- 
gate amount  which  then  remained  in  his  hands,  and  that  he  was 
unable  to  give  a  more  detailed  account  of  his  administration,  as 
he  had  given  up  all  the  bonds  and  securities  taken  by  him  from 
time  to  time  as  he  lent  out  the  moneys  of  the  complainant  to 
divers  persons,  and  had  no  written  memorandum  of  his  doings  in 
this  respect  from  which  he  could  make  his  account  more  perfect 
or  full  than  stated  in  his  answer;  what  would  the  court  have 
done  ?  It  certainly  would  not  have  attempted  to  have  enforced, 
by  means  of  an  attachment,  from  the  defendant  a  statement  which 
he  had  testified  on  oath  he  was  unable  to  make.  In  such  case, 
when,  for  aught  that  appeared  to  the  contrary,  the  defendant  had 
stated  correctly  all  that  had  ever  come  to  his  hands  or  knowledge 
as  guardian,  and  the  profit  made  thereon,  which  appeared  to  be 
reasonable,  the  court  would  have  approved  and  confirmed  the 
account  as  stated  by  him  in  his  answer,  with  the  exception,  per- 
haps, as  to  that  portion  of  it  which  had  been  vested  by  the  defend- 
ant in  the  stock  of  the  Girard  Bank,  which  the  court  might  have 
said  must  be  accounted  for  or  paid  in  money,  unless  the  complain- 
ant were  willing  to  take  the  stock  at  the  then  market  value,  but 
not  more ;  and  if  the  complainant  had  been  willing  to  do  this 
latter,  the  court  surely  would  not  have  interposed  to  prevent  her 
doing  so ;  and  having  done  it,  she  would  have  been  bound  thereby 
afterwards,  notwithstanding  the  subsequent  great  depreciation  in 
the  market  price  of  the  stock. 

But  seeing  the  complainant  took  the  stock  at  nearly  10  per  cent, 
above  the  market  price  at  the  time,  which  the  court  would  not 
have  compelled  her  to  do,  and  that  the  defendant  had  no  authority 
from  the  court  to  invest  her  moneys  in  such  stock,  it  would  seem 
right,  especially  when  we  take  into  consideration  her  want  of 
experience  in  the  nature  and  the  liability  of  such  property  to 
change  in  value,  so  as  to  become  sometimes  even  worthless,  that 
the  defendant  should  make  good  to  the  complainant  the  difference 
between  what  she  took  the  stock  at  and  the  market  value  of  it  at 
the  time  of  the  transfer  of  it  to  her.  It  is  pretty  evident  that  the 
great  fall  which  has  taken  place  in  the  market  price  of  this  stock 
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since  it  was  transferred  to  the  complainant,  has  been  the  sole  and 
only  cause  of  her  application  to  the  Orphans'  Court  against  the 
defendant  for  a  statement  and  settlement  of  his  guardianship  ac- 
count. If  the  stock  had  not  fallen,  or  had  risen  in  value,  there  is 
every  reason  to  believe  that  she  would  have  remained  perfectly 
satisfied  with  the  account  which  the  defendant  had  rendered,  and 
what  he  had  given  her.  In  the  first  place,  the  great  lapse  of  time 
which  took  place  before  she  made  any  complaint  goes  to  show 
this.  And  although  it  may  be  that  her  father,  from  sickness  at 
the  time  she  made  the  settlement,  was  not  very  capable  of  advising 
her  for  the  best,  yet  in  a  very  short  time  afterwards  he  was  re- 
stored to  his  usual  health,  and  when  in  that  state  the  testimony  on 
the  part  of  the  complainant  herself  shows  that  he  was  quite  a  man 
of  business,  so  that  if  there  had  been  any  other  ground  for  com- 
plaint it  would  have  been  heard  of.  But  what  seems  to  show 
conclusively  that  the  great  depreciation  in  the  market  value  of 
the  stock  of  the  Girard  Bank  was  the  only  cause  of  dissatisfaction 
on  the  part  of  the  complainant  afterwards,  is  the  settlement  made 
two  years  previously  with  her  sister  Sarah,  when  the  father  was 
in  perfect  health,  and  capable  of  advising  and  seeing  that  all  was 
right,  to  whom  the  same  amount  of  principal  and  interest  made 
thereon  up  to  that  time  was  rendered  by  the  defendant,  and  the 
amount  thereof  paid  to  her  in  money  instead  of  stock,  as  no  pur- 
chase had  been  made  then  of  stock  with  the  moneys  of  either, 
against  which  no  exception  or  even  murmur  of  complaint  has  ever 
been  made. 

The  most  exceptionable  feature  in  the  conduct  of  the  defendant 
as  disclosed  by  his  answer,  is  the  circumstance  of  his  having 
invested  the  moneys  of  the  complainant,  when  in  his  hands,  in  the 
stock  of  the  Girard  Bank  in  his  own  name,  and  not  in  that  of  his 
ward.  This  was  wrong  and  ought  not  to  be ;  for  it  may  enable 
the  guardian,  if  the  stock  should  rise  greatly  in  value,  to  claim 
and  hold  it  as  his  own,  but  if  it  happens  to  fall  in  price  he  may 
then  endeavour  to  throw  the  loss  on  his  ward,  by  showing  that  he 
purchased  the  stock  with  the  funds  of  his  ward.  Equity  and 
courts  too,  I  take  it,  would  hold  the  guardian  bound  to  transfer 
the  stock  to  his  ward  whenever,  in  such  case,  it  has  risen  in  value 
so  as  to  make  it  for  the  benefit  of  the  ward  to  do  so ;  but  where  it 
has  fallen  in  value,  and  a  loss  would  accrue  to  the  ward  by  hav- 
ing it  imposed  on  him,  courts,  from  considerations  of  policy,  with 
a  view  to  prevent  a  guardian  from  making  profit  and  gain  of  his 
ward's  moneys  or  funds  without  its  being  made  known  by  him,  as 
far  as  practicable,  so  that  he  may  be  readily  made  to  account  for 
the  same,  will  never  hold  the  ward  bound  to  accept  of  a  transfer 
thereof,  but  will  on  the  contrary  decree  the  money  so  invested  in 
stock  to  be  paid  or  accounted  for  by  the  guardian  with  legal  inte- 
rest. But  there  is  reason  to  believe  that  guardians  frequently 
purchase  stock  in  their  own  names  with  the  moneys  of  their 

VII. — F 
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wards,  intending  it  honestly  at  the  time  for  their  exclusive  benefit ; 
so  that  it  would  be  going  too  far  to  consider  it  per  se  such  evi- 
dence of  fraud  as  shall  be  deemed  sufficient  to  set  aside  the  settle- 
ment made  by  the  ward  with  his  guardian,  without  other  circum- 
stances being  shown  from  which  it  may  be  inferred  that  the  ward 
has  not  been  fairly  dealt  with.  If  it  appeared  in  this  case  that 
the  defendant  had  traded  with  the  moneys  of  the  complainant,  or 
used  them  for  his  own  purposes  in  any  way,  whereby,  for  aught 
that  appeared  to  the  contrary,  he  had  made  gain  or  profit  of  the 
same  equal  to  compound  interest,  and  he  had  refused  to  render  an 
account  thereof,  he  would,  as  it  appears  to  me,  have  been  justly 
and  legally  chargeable  with  compound  interest,  and  the  court 
below  would  have  been  bound  to  have  directed  him  to  be  charged 
therewith  accordingly.  Schieffelin  v.  Stewart,  (1  Johns.  Ch.  Rep. 
620).  See  Ex  parte  Baiter,  (18  Vex.  246);  Stackpoole  v.  Stack- 
poole,  (4  Dow  P.  C.  209) ;  Plarland's  Accounts,  (5  Rawle  323) ; 
Wright  v.  Wright,  (2  M' Cord's  Ch.  R.  185) ;  Ringgold  v.  Ringgold, 
(1  Harr.  Sf  Gill  11).  This  is  one  of  the  few  cases  in  which  com- 
pound interest  may  with  propriety  be  charged.  But  certainly  the 
general  rule  seems  to  be  in  favour  of  simple  interest  merely.  So 
it  may  be  right  to  charge  compound  interest  where  a  guardian  or 
a  trustee  is  directed  by  the  will  of  the  testator  creating  the  trust 
to  place  the  trust  funds  at  interest,  to  be  paid  thereon  semi-annu- 
ally  or  annually  at  most,  and  upon  the  receipt  of  such  interest  to 
put  it  again  to  interest  in  like  manner,  &c.  In  this  latter  case  it 
may  well  be  said  that  the  guardian  or  trustee,  by  accepting  the 
guardianship  or  trusteeship,  has  undertaken  to  do  as  directed  by 
the  will,  which  is  in  effect,  if  practicable,  to  make  the  trust  money 
or  fund  produce  compound  interest ;  but  having  wilfully  failed  to 
do  so,  when  practicable,  he  becomes  fairly  liable  according  to  his 
special  undertaking  to  make  good  the  loss  arising  from  the  breach 
of  his  undertaking,  or  in  other  words  to  pay  the  amount  of  the 
profits  which  might  have  been  derived  from  the  trust  fund  had  he 
done  his  duty.  Raphael  v.  Boehm,  (11  Vex.  92) ;  13  Ib.  407,  590 ; 
2  KenCs  Com.  231,  note  (b).  And  it  may  also  be,  if  a  person  acting 
in  a  fiduciary  character  shall  be  guilty  of  misfeasance  instead  of 
negligence  merely,  that  he  may  be  charged  with  compound  inte- 
rest, because  misfeasance,  when  committed  to  the  prejudice  of 
another,  is  such  a  wilful  and  determined  wrong  as  would  seem  to 
require  greater  severity  of  punishment  than  mere  neglect  of  duty, 
though  the  neglect  be  of  a  gross  nature.  See  Tebbs  v.  Carpenter, 
(1  Madd.  Ch.  Rep.  290). 

Upon  a  full  and  deliberate  consideration  of  this  case,  we  are 
of  opinion  that  the  defendant  ought  to  be  charged  with  the  differ- 
ence between  the  market  value  of  the  Girard  Bank  stock  at  the 
time  he  transferred  it  to  the  complainant,  and  the  value  or  price 
at  which  it  was  transferred  to  her ;  and  that  he  ought  to  pay  this 
difference,  amounting  to  $253,  with  interest  thereon  from  the  12th 


March  1844.]  OF  PENNSYLVANIA.  „  63 

[Lukens's  Appeal.] 

of  January  1839,  to  her,  beside  the  costs  of  this  proceeding.  The 
decree  of  the  Orphans'  Court  is  therefore  reversed  so  far  as  it  is 
inconsistent  with  the  opinion  thus  expressed,  and  affirmed  as  to 
the  residue. 

Ordered  and  decreed  that  James  Paul,  the  appellee,  pay  to 
Elizabeth  Lukens,  the  appellant,  the  sum  of  $253,  with  interest 
thereon,  from  the  12th  day  of  January  1839,  the  same  being  the 
difference  between  the  price  at  which  the  stock  of  the  Girard 
Bank  was  transferred  and  given  by  the  appellee  to  the  appellant, 
and  the  market  price  thereof  at  the  time  of  the  transfer ;  and 
further,  that  the  said  James  pay  the  costs  of  the  proceedings  in 
this  case,  and  that  the  decree  of  the  Orphans'  Court  is  reversed 
so  far  as  it  is  inconsistent  with  the  decree  of  this  court 


Fisher  against  Herbell. 

**  It  is  my  will  that  all  the  residue  of  my  estate,  real  and  personal,  I  give  and 
bequeath  unto  my  wife  during  her  natural  life,  to  do  and  dispose  of  as  she  may 
think  best,"  vests  only  a  life  estate  in  the  wife. 

The  following  case  was  stated  for  the  opinion  of  the  court  at 
JVm  Prius,  and  argued  in  February  1844  before  Mr  Justice  KEN- 
NEDY, in  which  Catharine  Fisher  was  plaintiff,  and  Casper  Herbell 
and  David  Emerick,  executors  of  Anna  Quick,  deceased,  defend- 
ants. 

John  Quick  died  seised  in  fee  of  the  real  estate  in  question, 
having  made  his  will,  dated  19th  December  1838  and  since  duly 
proved,  wherein  inter  alia  he  devised  the  same  as  follows :  "  It 
is  my  will  that  all  the  residue  of  my  estate,  real  and  personal,  I 
give  and  bequeath  unto  my  beloved  wife  Anna  Quick,  during  her 
natural  life,  to  do  and  dispose  of  as  she  may  think  best."  After- 
wards the  said  Anna  Quick  died,  having  first  made  her  will 
duly  proved,  wherein  she  devised  the  said  real  estate.  The  said 
wills  form  part  of  this  case.  The  said  plaintiff  is  one  of  the  three 
children  of  said  John  Quick  and  Anna  Quick,  and  the  widow  of 
Philip  Fisher,  deceased,  who  died  after  said  Anna  and  John  Quick, 
and  by  whom  she  has  issue. 

If  the  court  should  be  of  opinion  that  the  said  Anna  Quick 
could  not  lawfully  devise  the  same  in  fee,  then  judgment  be 
entered  for  the  plaintiff  for  her  undivided  share,  according  to  the 
intestate  laws  of  Pennsylvania;  otherwise  for  the  defendants,  with 
costs. 
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Hirst,  for  the  plaintiff.  The  clause  in  question  vested  only  a 
life  estate  in  Anna  Quick.  The  courts  have  always  favoured 
heirs  and  construed  devises  strictly  to  prevent  their  being 
disinherited.  French  v.  M'flhenny,  (2  Binn.  19).  The  will 
upon  its  face  gives  but  an  estate  "during  her  natural  life," 
and  limits  the  time  "  to  do  and  dispose  of  as  she  may  think 
best"  within  that  period,  excluding  the  idea  of  her  disposing  of  it 
by  will,  which  could  only  take  effect  after  her  death.  Those 
words  only  protect  her  life  estate  against  impeachment  of  waste. 
The  same  words  or  their  equivalent  have  been  held  to  give  only 
a  life  estate.  Busby  v.  Busby,  (1  Doll.  226) ;  Wright  v.  Denn,  (10 
Wheat.  204). 

St.  George  Campbell,  for  the  defendants,  contended  that  it  was 
either  a  devise  of  the  fee,  as  it  showed  the  intent  of  the  testator 
to  pass  his  whole  interest,  and  gave  a  general  power  of  disposal ; 
Morrison  v.  Semple,  (6  Binn.  98) ;  Morris  v.  Phalcr,  (1  Watts  389) ; 
Doughty  v.  Browne,  (4  Yeates  179) ;  Dice  v.  Sheffer,  (3  Watts  <£• 
Serg.  419) ;  Herbert  v.  Thomas,  (30  E.  C.  L.  48) ;  or  it  was  a  de- 
vise for  life  with  a  testamentary  power  of  appointment.  Anon. 
(3  Leon.  71,  pi.  108) ;  Noy  80 ;  Tomlinson  v.  Dighton,  (1  P.  Wms. 
149) ;  Thorley  v.  Thorley,  (10  East  438) ;  Walker  v.  Quigg,  (6 
Watts  87). 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  raised  in  this  case  is  whether 
Anna  Quick  took  a  fee  or  a  life  estate  only  in  the  residuary  real 
estate  of  her  husband  John  Quick,  under  a  devise  in  his  last  will 
expressed  in  the  following  terms :  "  It  is  my  will  that  all  the  resi- 
due of  my  estate,  real  and  personal,  I  give  and  bequeath  unto  my 
beloved  wife  Anna  Quick  during  her  natural  life,  to  do  and  dispose  of 
as  she  may  think  best."  Doubtless  the  words  "  residue  of  my  real 
estate,"  or  the  words  in  the  conclusion  of  the  devise  "  to  do  and 
dispose  of  as  she  may  think  best,"  would  be  amply  sufficient  to 
show  that  the  testator  intended  to  invest  his  wife  with  the  fee- 
simple  estate,  or  at  least  with  all  the  estate  he  had  himself,  were 
there  not  other  words  in  the  devise  restraining  and  limiting  this 
enlarged  meaning  of  the  two  recited  clauses,  and  showing  most 
clearly  and  distinctly  that  the  testator  at  most  only  intended  to 
give  an  estate  to  his  wife  for  and  during  her  natural  life.  This 
last  clause  here  alluded  to,  "  during  her  natural  life,"  which  limits 
the  estate  given  expressly  to  the  natural  life  of  the  devisee,  shows 
clearly  that  the  words  "  residue  of  my  real  estate"  were  used 
merely  to  designate  the  nature  of  the  property,  or  object  rather, 
intended  to  be  passed,  and  not  the  quantum  of  estate  therein ;  and 
likewise  that  the  words  "  to  do  and  dispose  of  as  she  may  think 
best"  could  only  have  been  used  to  show  that  she  should  have  the 
right  to  use  the  property  thereby  willed  to  her  in  such  manner 
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during  her  natural  life  as  she  might  think  best,  without  being 
liable  for  the  commission  of  waste  to  any  one.  Thus  full  force 
and  efficacy  are  given,  not  only  to  every  clause,  but  to  every  word 
in  the  devise,  without  which  it  may  frequently  be  doubtful  whe- 
ther the  intention  of  the  testator  is  fulfilled ;  but  this  would  not 
be  the  case,  were  it  to  be  held  that  Anna  Quick  took  a  fee-simple 
estate  under  the  devise.  This  latter  construction  cannot  be  given 
to  it  without  rejecting  the  words  "  during  her  natural  life"  alto- 
gether, or  otherwise  giving  to  them  a  forced  and  unnatural  mean- 
ing by  construing  the  devise  as  giving  to  her  an  estate  for  life, 
with  a  power  to  appoint  by  will  or  otherwise  to  whom  it  should 
go  after  her  death.  If  this  latter  had  been  the  wish  of  the  testa- 
tor, he  would  most  probably  have  used  language  more  appropriate 
to  express  it  than  he  has  done.  We  are  satisfied,  however,  from 
the  terms  of  the  devise  that  the  testator  intended  to  give  his  wife 
only  a  life  estate ;  that  he  never  intended  to  give  her  a  power  to 
make  any  disposition  of  it  that  should  endure  beyond  her  life,  or 
that  should  take  place  after  her  death.  Nothing,  therefore,  passed 
by  her  will  to  the  defendants,  and  judgment  must  be  entered  for 
the  plaintiff. 

Judgment  for  plaintiff 


Flick  against  Troxsell. 

The  sheriff  having  in  his  hands  two  executions,  one  issued  21st  September, 
the  other  the  26th  October  1842,  returned  the  latter  levied  subject  to  a  prior  levy, 
and  the  former  levied  as  per  inventory  and  sold  for  $508.23.  Held  this  return 
was  conclusive  as  to  the  rights  of  the  former  execution,  and  parol  evidence  was 
not  admissible  to  show  that  the  latter  execution  creditor  was  entitled  to  the 
money. 

But  parol  evidence  may  be  given  in  such  case  to  show  a  private  arrangement 
between  the  first  execution  creditor  and  the  defendant,  unknown  to  the  sheriff,  not 
to  have  a  sale  of  the  defendant's  goods,  and  this  is  not  inconsistent  with  the 
sheriff's  return. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

This  was  a  feigned  issue  under  the  Act  of  16th  June  1836, 
ordered  by  the  court  at  the  request  of  George  Troxsell,  Jun.,  the 
plaintiff  below,  for  the  purpose  of  trying  the  rights  of  Conrad 
Flick  and  Troxsell  to  certain  moneys  in  court  arising  from  she- 
riffs sale  of  the  goods  of  Jacob  Strickland. 

The  plaintiff  gave  in  evidence  a  judgment  in  favour  of  George 
Troxsell,  Jun.,  against  Jacob  Strickland,  in  the  Common  Pleas  of 
vn.  — 9  p* 
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Northampton  county,  No.  164,  August  term  1842,  entered  21st 
September  1842  for  $859.98  on  single  bill  and  warrant  of  attorney 
of  same  date.  Fieri  facias  on  this  judgment  issued  21st  September 
1842,  No.  19,  November  term  1842,  came  to  hand  same  day ;  levy 
endorsed  of  stage-coaches,  horses,  wagons,  harness  and  household 
furniture ;  returned,  "  levied  as  per  inventory  and  sold  for  $508. 
23."  On  the  fieri  facias  was  also  endorsed  a  deputation  to  Elijah 
Hagerman  to  secure  the  goods  levied  on,  dated  October  28th  1842, 
and  a  credit  by  order  of  plaintiff,  September  26th  1842,  for  $135. 

The  defendant  gave  in  evidence  a  judgment  in  favour  of  Con- 
rad Flick  against  Jacob  Strickland  in  the  Common  Pleas  of  North- 
ampton county,  No.  209,  August  term  1842,  entered  26th  October 
1842  on  penal  bill  25th  October  1842.  Fieri  facias  issued  for  the 
real  debt  $274.27  on  this  judgment  26th  October  1842,  No.  25, 
November  term  1842;  came  to  hand  same  day;  returned, "  levied 
subject  to  a  prior  levy.'' 

The  defendant  then  called  the  sheriff,  and  offered  to  prove  by 
him  the  plaintiffs  instructions  to  him  delaying  the  execution  of 
the  fieri  facias  in  the  case  of  Troxsell  v.  Strickland,  and  Troxsell's 
statements  to  the  witness  that  he  did  not  wish  defendant  sold  out, 
but  that  he  desired  him  to  go  on  with  his  business  as  before,  and 
that  the  sheriff  should  leave  the  goods  with  defendant  without 
security ;  and  that  whilst  the  prior  execution  was  thus  delayed 
under  those  instructions,  the  second  execution  was  placed  in  his 
hands  with  orders  to  proceed  and  sell  immediately,  which  he 
accordingly  did  with  both  executions  in  his  hands,  and  levied  at 
the  same  time ;  to  which  evidence  the  plaintiff  objected,  and  the 
court  overruled  the  offer  and  sealed  an  exception. 

The  defendant  then  offered  to  call  witnesses  to  prove  an 
arrangement  made  by  Troxsell  with  Strickland,  and  other  con- 
duct of  Troxsell,  evincing  his  intention  not  to  have  a  sale  of  the 
property  levied  upon ;  to  which  evidence  the  plaintiff  objected, 
and  the  court  rejected  it  and  sealed  an  exception. 

The  rejection  of  the  evidence  mentioned  in  the  bills  of  excep- 
tion was  the  subject  of  the  errors  assigned. 

M  H.  Jones  and  Reeder,  for  the  plaintiff  in  error,  cited  Eberle 
v.  Mayer,  (1  Rawle  366) ;  Commonwealth  v.  Stremback,  (3  Rawle 
344) ;  Snyder  v.  Kunkleman,  (3  P.  R.  487) ;  Hickman  v.  Caldwell, 
(4  Rawle  378)  ;  Weir  v.  Hale,  (3  Watts  $  Serg.  285) ;  Corlies  v. 
Stanbridge,  (5  Rawle  286);  Howell  v.  Alkyn,  (2  Rawle  282). 

Porter  and  Hepburn,  contra,  relied  on  Mentz  v.  Hamman,  (5 
Whart.  153),  and  referred  to  Kleckner  v.  Lehigh  Co.,  (6  Whart.  66) ; 
Diller  v.  Roberts,  (13  Serg.  fy  Rawle  64) ;  Blythe  v.  Richards,  (10 
Ib.  266) ;  Hall  v.  Galbraith,  (8  Watts  220) ;  Watson  on  Sher.  72, 
127. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — That  the  return  of  the  sheriff  is  conclusive,  is  one 
of  those  elementary  principles  which  cannot  be  gainsaid  or  denied. 
Was,  then,  the  evidence  rejected  by  the  court  in  opposition  to  the 
sheriff's  return  ?  The  sheriff  had  two  executions  in  his  hands, 
one  issued  the  21st  September  1842,  the  other  the  26th  October 
1842.  The  latter  he  returned  levied  subject  to  a  prior  levy,  the 
former  levied  as  per  inventory  and  sold  for  $508.23.  The  legal 
effect  of  the  return  is,  levied  and  sold  and  money  made  on  the 
first  execution ;  so  that  nothing  can  be  clearer  than  that  the  first 
execution  creditor,  without  more,  is  entitled  to  the  proceeds  of  the 
sale.  In  truth,  nothing  has  been  done  on  the  junior  execution, 
except  a  levy  subject  to  the  first  execution.  Under  these  circum- 
stances, the  offer  is  made  as  is  contained  in  the  first  bill  of  excep- 
tions, the  operation  of  which  will  be  to  alter  and  vary  the 
sheriff's  return.  But  that  this  cannot  be  done  is  ruled  in  Mentz 
\.Hamman,  (5  WharL  151).  If  the  facts  are  as  stated,  the  sheriff 
has  made  a  false  return,  and  is  answerable  for  the  debt  to  the 
second  execution  creditor ;  for  it  was  his  duty  to  make  the  sale 
on  the  second  execution  and  so  to  return  it,  inasmuch  as  by  the 
conduct  of  the  first  execution  creditor,  of  which  he  was  cognizant, 
he  was  postponed  to  the  second.  The  offer  to  prove  these  facts 
by  the  sheriff  himself  is  an  attempt  to  avoid  the  effect  of  his 
return,  and  to  exonerate  himself  from  the  consequences  of  his 
own  act.  Mentz  v.  Hamman,  (5  Whart.  151).  The  court  were 
right  in  rejecting  the  evidence  in  the  first  bill. 

Then  as  to  the  second  bill.  The  defendant  offered  to  call  wit- 
nesses to  prove  an  arrangement  made  by  the  plaintiff  Troxsell  with 
the  defendant  Strickland,  and  other  conduct  of  the  plaintiff  evinc- 
ing his  intention  not  to  have  a  sale  of  the  property  levied  on.  If 
this  be  true,  as  is  held  in  Weir  v.  Hale,  (3  Watts  fy  Serg.  285),  the 
first  execution  is  postponed.  The  question  is,  whether  the  evidence 
contradicts  the  return  so  as  to  bring  it  within  the  principle  ruled 
in  Mentz  v.  Hamman,  But  in  what  respect  does  it  falsify  the  return? 
The  return  is  true,  notwithstanding  the  private  arrangement  of  the 
plaintiff  and  defendant,  to  which  the  sheriff  was  not  privy.  He 
is  not  answerable  either  to  the  first  or  second  execution  creditor, 
as  in  the  first  bill ;  for  it  is  a  matter  dehors  the  return,  resting 
between  the  parties,  the  legal  effect  of  which  is,  as  between  them, 
to  give  the  second  execution  creditor  a  right  to  the  money.  If 
the  money  was  in  the  hands  of  the  sheriff,  he  would  be  a  stake- 
holder, and  on  notice  would  have  the  right  to  require  an  indem- 
nity before  he  could  pay  over  the  money  either  on  the  first  or 
second  execution.  But  here  the  money  is  brought  into  court  and 
an  issue  directed  to  try  the  right :  and  we  think  it  competent  to 
the  court,  notwithstanding  the  return,  to  investigate  the  facts  and 
adjudge  the  money  to  the  creditor  legally  entitled.  Unless  this 
can  be  done,  there  is  an  acknowledged  wrong  without  a  remedy. 
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The  parties  to  the  suit  are  the  respective  creditors  in  the  first  and 
second  execution;  and  although  the  sheriff's  return  is prima facie 
evidence  in  favour  of  the  first,  yet  the  second  is  not  estopped  from 
showing  the  truth  by  matter  collateral  to  the  return,  viz.,  that  the 
first  execution  creditor  postponed  his  right  in  favour  of  the  second. 
And  this  can  only  be  done  by  the  introduction  of  parol  testimony 
such  as  is  contained  in  the  second  bill. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Commonwealth  against  Flanagan. 

An  Act  of  the  Legislature  authorizing  a  Court  of  Oyer  and  Terminer  to  be  held 
in  a  county  by  one  of  the  Judges  of  the  Supreme  Court  and  two  associate  Judges 
of  the  county,  is  contrary  to  the  provisions  of  the  constitution. 

By  the  Act  of  Assembly  of  the  4th  April  1844,  one  of  the 
Judges  of  the  Supreme  Court  was  authorized  and  required  to  hold 
at  the  court-house  in  the  county  of  Cambria,  in  conjunction  with 
one  or  more  of  the  associate  Judges  of  that  county,  a  special 
Court  of  Oyer  and  Terminer,  and  to  hear  and  determine  a  rule  to 
show  cause  why  the  verdict  of  the  jury  and  the  sentence  of  the 
Court  of  Oyer  and  Terminer  of  that  county  in  the  case  of  The 
Commonwealth  against  Bernard  and  Patrick  Flanagan,  indicted  for 
the  murder  of  Elizabeth  Holden,  should  not  be  set  aside  and  a 
new  trial  granted  on  cause  shown  by  the  defendants.  The  CHIEF 
JUSTICE,  on  behalf  of  himself  and  the  other  Judges,  (except  Judge 
HUSTON,  who  was  sick),  addressed  a  letter  to  the  Governor,  which 
was  communicated  to  the  Legislature  on  the  15th  April  1844, 
stating  that  they  were  forbidden  by  the  constitution  from  exer- 
cising the  jurisdiction  assigned  to  them,  and  assigning  the  reasons 
on  which  this  opinion  was  founded,  as  follows : 

"  The  constitution  (Art.  V,  sec.  5)  provides  that  the  Judges  of 
the  Court  of  Common  Pleas  in  each  county  shall,  by  virtue  of 
their  offices,  be  Justices  of  Oyer  and  Terminer  and  general  jail 
delivery,  for  the  trial  of  capital  and  other  offenders  therein ;  and 
two  of  the  said  Judges,  the  president  being  one,  shall  be  a  quorum ; 
but  they  shall  not  hold  a  Court  of  Oyer  and  Terminer  when  the 
Judges  of  the  Supreme  Court  or  any  of  them  shall  be  sitting  in 
the  same  county.  The  party  accused,  as  well  as  the  Common- 
wealth, may,  under  such  regulations  as  shall  be  prescribed  by 
law,  remove  the  indictment  and  proceedings,  or  a  transcript 
thereof,  into  the  Supreme  Court.  Now,  the  Act  proposes  to  con- 
stitute a  Court  of  Oyer  and  Terminer  of  which  Judges  of  the 
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Common  Pleas  are  to  be  a  component  part,  the  president  not  being 
one.  This  cannot  constitutionally  be  done.  The  place  of  the 
president  can  no  more  be  supplied  by  putting  a  Judge  of  the 
Supreme  Court  into  it  than  by  putting  the  president  Judge  of  a 
neighbouring  district  into  it. 

Again.  It  is  proposed  that  Judges  of  the  Common  Pleas  shall 
hold  a  Court  of  Oyer  and  Terminer,  while  a  Judge  of  the  Su- 
preme Court  is  sitting  in  the  county  for  the  same  purpose.  The 
provision  that  the  Judges  of  the  Supreme  Court  and  Judges  of  the 
Common  Pleas  (though  both  Judges  of  Oyer  and  Terminer,  but 
by  different  commissions)  shall  not  exercise  their  functions  in  the 
same  place  and  at  the  same  time,  conclusively  shows  that  they 
shall  not  exercise  them  in  conjunction.  The  object  was  to  put 
the  benefit  of  the  highest  judicial  authority  and  experience  within 
the  reach  of  the  Commonwealth  and  the  accused  reciprocally. 
But  the  benefit  would  be  illusory,  if  the  functions  of  the  supreme 
Judges  might  be  impeded  or  controlled  by  the  functions  of  inferior 
Judges,  more  numerous,  and  therefore  more  powerful.  Such  a 
mixture  of  functions  is  unknown  to  the  constitution.  It  is  not 
perceived  that  a  Judge  of  the  Supreme  Court  and  a  Judge  of  the 
Common  Pleas  can  sit  together  as  Justices  of  Oyer  and  Terminer 
by  virtue  of  the  authority  emanating  from  distinct  and  discordant 
commissions.  Their  commissions  do  not  make  them  Judges  of  the 
same  court,  and  the  authority  emanating  from  their  commissions 
can  have  no  greater  effect.  Is  the  court  proposed  to  be  constituted 
a  superior  or  an  inferior  one  1  If  the  former,  then  are  Judges  of 
the  Common  Pleas  to  be  Judges  of  the  Supreme  Court — if  the 
latter,  then  is  a  Judge  of  the  Supreme  Court  to  be  a  Judge  of  the 
Common  Pleas.  If  the  proposed  court  is  to  be  the  Supreme  Court, 
then  the  proceedings  cannot  be  removed  into  the  Supreme  Court, 
for  they  are  there  already ;  but  without  the  benefit  of  revision  by 
all  the  Judges,  the  Act  would  obliterate  the  distinction  so  strongly 
marked  between  the  superior  and  inferior  courts. 

Still  further.  By  the  15th  section  of  the  Bill  of  Rights,  it  is 
declared  that  no  commission  of  Oyer  and  Terminer  shall  be  issued. 
The  Act  in  question,  though  not  in  form  a  commission  of  Oyer 
and  Terminer,  has  all  the  effect  of  one ;  and  it  is  therefore  incon- 
sistent with  at  least  the  intent  of  the  constitution,  which  meant 
to  secure  to  the  Commonwealth,  as  well  as  the  accused,  a  trial  by 
the  ordinary  tribunals,  to  the  exclusion  of  special  tribunals  created 
for  the  trial  of  particular  cases,  it  was  supposed,  with  a  view  to 
produce  a  particular  result.  It  is  true  that  the  result  in  this 
instance  could  not  prejudice  the  accused;  but  as  these  special 
tribunals  have  been  used  in  other  countries  as  instruments  of 
oppression,  it  seems  that  the  object  was  to  exclude  them  for  every 
purpose,  whether  of  good  or  of  evil.  It  is,  indeed,  provided  by 
the  1st  section  of  the  5th  article,  that  the  judicial  power  shall  be 
vested  in  certain  enumerated  courts,  "  and  in  such  other  courts  as 
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the  Legislature  shall  from  time  to  time  establish."  But  this  has 
regard  to  courts  established  for  general  purposes,  and  to  be  held 
by  judges  commissioned  for  those  purposes  expressly.  The  only 
practical  exception  to  this  was  the  high  Court  of  Errors  and 
Appeals,  composed  of  the  supreme  judges  and  presidents  of  the 
Common  Pleas;  but  the  constitutionality  of  that  court  was 
strongly  doubted,  and  it  was  speedily  abolished. 

These  considerations  persuade  us  that  we  are  incompetent  to 
execute  the  power  proposed;  and  the  more  so,  as  the  matter 
touches  the  lives  of  the  accused.  Should  they  happen  to  be  exe- 
cuted under  a  sentence  of  the  court  of  Huntingdon  county,  it 
might  give  rise  to  a  painful  doubt  in  the  mind  of  every  one  who 
had  acted  under  the  statute,  of  the  legality  of  his  interference. 
But  there  is  no  necessity  to  raise  such  a  doubt.  All  that  is 
required  is  to  direct  a  Judge  of  the  Supreme  Court  to  hold  a 
Court  of  Oyer  and  Terminer,  to  receive  a  certified  copy  of  the 
record  from  the  County  Court,  and,  the  motions  being  disposed  of, 
to  remit  the  record  to  the  court  of  Huntingdon  county  for  trial, 
or  to  the  court  of  Cambria  county  for  execution,  as  the  case  may 
require." 

An  Act  was  immediately  afterwards  passed  in  accordance  with 
these  views,  authorizing  a  special  Court  of  Oyer  and  Terminer  to 
be  held  in  that  county  by  one  of  the  Judges  of  the  Supreme  Court. 
Mr  Justice  ROGERS  attended,  and  decided  the  rule  against  the 
defendants. 


Levers  against  Van  Buskirk. 

In  a  suit  on  a  bond,  the  plaintiff,  to  rebut  the  presumption  arising  from  the 
lapse  of  more  than  20  years,  may  give  in  evidence  an  ejectment  against  the  mort- 
gagor for  a  portion  of  the  lands  mortgaged,  an  agreement  to  refer  all  matters  in 
variance  between  the  parties,  a  claim  for  the  balance  of  the  mortgage,  and  an 
award  for  a  sum  of  money  and  judgment;  a  scire facias  issued  on  this  judgment 
and  revival,  and  an  alias  scire  facias  against  the  mortgagor  and  heirs  and  terre- 
tenants,  and  a  conditional  verdict. 

But  he  cannot  give  evidence  of  an  ejectment  brought  more  than  20  years  before 
the  present  suit. 

ERROR  to  the  Common  Pleas  of  Monroe  county,  in  which  an 
ejectment  was  brought  by  Robert  Levers,  Joseph  Levers,  William 
Levers,  Charles  Levers,  George  Levers,  Mary  Levers,  John  Wea- 
ver, and  Elizabeth  his  wife,  in  right  of  said  Elizabeth,  against 
Mary  Van  Buskirk,  widow,  and  Lynford  Van  Buskirk,  George 
Van  Buskirk  and  Robert  Van  Buskirk  and  George  Ely,  to  Sep- 
tember term  1841,  for  a  tract  of  land  in  Hamilton  township, 
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Monroe  county,  containing  299  acres  112  perches,  bounded  by 
lands  of  Nicholas  Altemose  and  others.  A  verdict  and  judgment 
were  rendered  for  the  defendants  in  the  court  below. 

This  writ  issued  on  the  18th  August  1841.  On  the  trial,  the 
plaintiffs  gave  in  evidence  a  mortgage  in  1810  from  Abraham 
Horn  to  George  Levers,  acknowledged  April  6th  1810,  and  re- 
corded April  llth  1810.  This  mortgage  recited  that  the  said 
Abraham  Horn  by  four  certain  bonds  bearing  even  date  therewith, 
stood  bound  unto  the  said  George  Levers  in  the  penal  sum  of 
$16,000,  conditioned  for  the  payment  of  $8000  as  follows :  $2000 
on  the  27th  May  1810  with  interest  from  the  1st  April  1810, 
$2000  on  the  27th  May  1812  without  interest,  $2000  on  the  27th 
May  1813  without  interest,  and  $2000  on  the  27th  May  1814 
with  interest  from  the  1st  April  1810,  and  for  the  securing  the 
payment  of  which  nine  several  tracts  of  land,  situate  partly  in 
Chesnuthill  and  Hamilton  townships,  then  Northampton,  now 
Monroe  county,  were  pledged,  to  wit : 

No.  1.  Situate  in  Hamilton  township,  containing  46  acres  145  perches. 


No.  2. 
No.  3. 

No.  4. 
No.  5. 
No.  6. 
No.  7. 
No.  8. 
No.  9. 


partly  in  each  township, 
in  Chesnuthill  township, 
in  Hamilton  " 


in  Chesnuthill       " 


208 
27 
161 
175 
153 
64 
84 
36 


49 
40 
00 
51 
104 
24 
134 
126 


Being  the  same  premises  which  George  Levers,  by  indenture  of 
same  date,  for  the  consideration  therein  mentioned,  granted  to  the 
said  Abraham  Horn  in  fee.  Also  a  deed  dated  5th  April  1810 
from  George  Levers  and  wife  to  Abraham  Horn,  conveying  the 
nine  tracts  above-mentioned  and  included  in  said  mortgage,  record- 
ed August  28th  1810.  Also  a  deed  dated  April  20th  1810  from 
Abraham  Horn  and  wife  to  Joseph  Van  Buskirk,  granting  for  the 
consideration  of  £2000  a  tract  of  land  in  Hamilton  township  afore- 
said, containing  299  acres  112  perches,  and  described  as  part  of 
the  same  land  which  George  Levers  and  wife,  by  the  deed  above- 
mentioned,  conveyed  to  Abraham  Horn  in  fee.  And  a  bond  dated 
April  5th  1810,  Abraham  Horn  to  George  Levers  for  $2000,  pay- 
able May  27th  1814,  with  interest  from  April  1st  1810. 

And  for  the  purpose  of  showing  that  the  plaintiffs'  ancestor 
claimed  under  the  aforesaid  mortgage,  and  to  show  the  balance 
due  thereon,  the  plaintiffs  then  offered  in  evidence  the  record  and 
proceedings  of  the  Court  of  Common  Pleas  of  Northampton 
county,  in  a  suit  brought  to  April  term  1821,  No.  153,  to  wit : 

George  Levers  v.  Abraham  Horn,  Sen.  Amicable  action  of 
ejectment,  entered  April  26th  1821  by  agreement  of  George  Le- 
vers and  Abraham  Horn,  as  per  the  following  agreement  filed,  as 
follows,  to  wit : 
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"  George  Levers  v.  Abraham  Horn,  Sen.  Amicable  action  of 
ejectment  in  the  Common  Pleas  of  Northampton  county,  April 
term  1821,  No.  153. 

It  is  agreed  that  an  amicable  action  of  ejectment  as  above 
stated  be  entered  on  the  records  of  the  Court  of  Common  Pleas 
of  the  county  of  Northampton  for  four  tracts  or  pieces  of  land, 
situate  in  the  townships  of  Hamilton  and  Ross,  the  one  of  them 
situate  in  Ross  township,  bounded  by  the  lands  of  John  Ross,  Esq. 
and  Joseph  Van  Buskirk,  containing  32  acres  or  thereabouts ;  one 
other  of  them  situate  in  Hamilton  township,  bounded  by  lands  of 
John  Ross,  Esq.  and  others,  containing  10  acres  or  thereabouts ; 
one  other  of  them  situate  in  Hamilton  township  aforesaid,  and 
bounded  by  lands  of  Valentine  Keiser  and  others,  containing  3^ 
acres,  be  the  same  more  or  less,  with  the  appurtenances ;  and  the 
other  of  them  situate  in  Hamilton  township  aforesaid,  bounded  by 
lands  of  Nicholas  Altemose  and  others,  containing  7  acres  or 
thereabouts,  and  that  the  same  be  referred  under  the  Act  of  1705 
to  Philip  H.  Mattes,  Nathaniel  Michler  and  George  Ihrie,  Esq., 
who,  or  any  two  of  them,  are  to  hear  and  determine  all  matters 
in  variance  between  the  parties,  and  make  report  to  the  next 
court,  and  that  the  same  referees  meet  at  the  house  of  James 
Hays,  Innkeeper  in  Easton,  on  the  second  Saturday  of  May  next, 
at  10  o'clock  in  the  forenoon,  of  which  both  parties  are  to  take 
notice.  Witness  our  hands,  this  26th  day  of  April  1821. 

GEORGE  LEVERS, 
ABRAHAM  HORN." 

July  27th  1824,  report  of  referees  filed,  finding  that  having  met 
and  adjourned  from  time  to  time  to  enable  the  parties  to  produce 
all  their  accounts,  vouchers  and  other  evidence ;  and  having  care- 
fully examined  the  matter  submitted  to  them,  they  find  for  the 
plaintiff  $1426.90,  together  with  costs  of  suit.  1824,  August  8, 
report  of  referees  read  and  judgment  nisi. 

The  defendants  objected  to  the  admission  of  this  evidence,  and 
the  court  rejected  it  and  sealed  an  exception. 

And  for  the  purpose  of  showing  what  was  in  issue  between  the 
parties  to  the  amicable  action  aforesaid,  and  also  for  the  purpose 
of  showing  the  amount  of  balance  due  under  said  mortgage,  the 
plaintiffs  again  offered  the  same  record  and  proceedings  aforesaid, 
together  with  the  testimony  of  Philip  H.  Mattes,  one  of  the  said 
referees,  which  testimony  it  was  agreed  would  be,  if  given,  as 
follows,  to  wit : 

"  I  was  a  referee  in  the  amicable  action  of  ejectment  of  April 
term  1821,  No.  153.  The  plaintiffs'  demand  was  for  $2778.26, 
the  balance  due  on  the  mortgage  dated  6th  April  1810,  together 
with  interest  from  15th  April  1815.  (Being  shown  the  mortgage.) 
This  is  the  mortgage  on  which  suit  was  brought.  (Looks  at  signa- 
ture of  John  Ewing  to  the  bond.)  It  is  his  handwriting;  he  is 
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dead.  We  allowed  all  credits  and  made  the  award  for  the  balance. 
Abraham  Horn  died  before  1829,  intestate  and  insolvent,  and  no 
administration  has  been  granted  on  his  estate.  Joseph  Van  Bus- 
kirk  was  not  before  us  at  all." 

The  defendants  objected  to  this  evidence,  and  the  court  rejected 
it  and  sealed  an  exception. 

The  plaintiffs  thereupon  offered  in  evidence  the  record  and  pro- 
ceedings of  a  suit  in  the  Court  of  Common  Pleas  of  Northampton 
county,  No.  24,  to  January  term  1834,  as  follows,  to  wit : 

George  Levers  v.  Abraham  Horn,  Esq.  et  al,  children  and  heirs 
of  Abraham  Horn,  Sen.  deceased,  and  terre-tenants.  Scire  facias 
in  debt  sur  judgment  No.  153  of  April  term  1821,  and  revived  to 
April  term  1829,  No.  52.  Mias  scire  facias  in  debt  to  January 
term  1834,  issued  4th  January  1834.  "  Made  known  to  all  the 
defendants  but  John  Horn  and  nihil  as  to  him,  and  made  known 
to  Mary  Van  Buskirk,  widow,  Lynford  Van  Buskirk,  George  Van 
Buskirk  and  Robert  Van  Buskirk,  the  terre-tenants." 

April  28th  1834,  the  terre-tenants  plead  that  at  the  time  of  the 
mortgage  executed,  Abraham  Horn,  Sen.  had  nothing  in  the  lands 
and  tenements  whereof  execution  is  prayed.  January  30th  1835  the 
terre-tenants  filed  the  following  plea :  "And  the  said  Mary  Van 
Buskirk,  widow,  Lynford  Van  Buskirk,  George  Van  Buskirk  and 
Robert  Van  Buskirk,  who  are  by  the  return  of  the  sheriff  to  the 
writ  aforesaid  returned  as  terre-tenants,  come  and  say  that  the 
said  George  Levers  ought  not  to  have  execution  against  them  of 
any  lands  and  tenements  within  the  county  of  Northampton  afore- 
said, in  their  possession  or  occupancy,  because  they  say  that  at 
the  time  of  the  rendition  of  the  judgment  aforesaid  whereof  men- 
tion is  made  in  the  aforesaid  writ  of  scire  facias,  that  is  to  say,  of 
the  term  of  August  1824,  they,  the  said  Mary  Van  Buskirk, 
widow,  Lynford  Van  Buskirk,  George  Van  Buskirk  and  Robert 
Van  Buskirk,  were  not  tenants,  owners  or  occupiers  of  any  lands, 
tenements  or  hereditaments  which  were  of  the  said  Abraham 
Horn  deceased  in  the  county  of  Northampton,  against  whom  the 
original  judgment  in  this  case  is  pretended  to  have  been  given ; 
and  this  they  are  ready  to  verify.  Therefore  they  pray  judgment 
if  the  said  George  Levers  ought  to  have  execution  against  them 
for  the  debt  and  damages  aforesaid  to  be  levied  of  any  lands, 
tenements  or  hereditaments  within  the  county  of  Northampton,  of 
which  they  are  tenants,  owners  or  occupiers."  Defendants  also 
plead  payment.  April  28th  1835,  the  terre-tenants  plead  nil 
tenent,  and  same  day  a  jury  being  called  came,  to  wit,  etc.  April 
29th  1835,  the  terre-tenants  file  a  disclaimer  as  to  the  lands  and 
tenements  described  in  the  agreement  to  enter  the  amicable  action, 
whereupon  the  jury  find  for  the  plaintiffs  with  costs  of  suit ;  but 
if  the  defendants  or  any  of  them  shall  on  or  before  the  1st  day  of 
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August  next  pay  to  the  plaintiffs  the  sum  of  $2489.16  and  the 
costs  of  suit,  no  writ  of  habere  facias  possessionem  to  issue,  other- 
wise after  that  day  the  plaintiffs  to  be  at  liberty  to  take  out  a 
habere  facias  possessionem  for  the  land  and  tenements  mentioned 
in  the  agreement  to  enter  the  amicable  action,  No.  153,  April 
1821.  October  24th  1837,  death  of  plaintiff  suggested,  and  Robert 
Levers  and  Lewis  Micke,  administrators  of  George  Levers  de- 
ceased, substituted. 

Together  with  all  the  proceedings  and  record  of  the  amicable 
action  No.  153  of  April  term  1821,  and  the  testimony  of  Philip 
H.  Mattes,  the  referee  as  aforesaid.  To  all  which  the  defendants 
objected,  and  the  court  rejected  the  evidence  and  sealed  an 
exception. 

It  was  agreed  and  admitted  that  the  plaintiffs  were  the  children 
and  heirs  of  George  Levers  deceased,  and  that  the  defendants 
were  the  widow  and  children  of  Joseph  Van  Buskirk  deceased, 
(George  Ely  excepted). 

The  plaintiffs  then  gave  in  evidence  the  record  and  proceedings* 
of  an  action  of  ejectment,  as  follows,  to  wit : 

George  Levers  v.  Joseph  Van  Buskirk.  Ejectment  of  November 
term  1817,  No.  74,  for  the  same  tract  of  land  mentioned  in  plain- 
tiff's description,  containing  299  acres  112  perches  in  Hamilton 
township.  Returned,  "  served  on  defendant." 

Narr.  filed  March  26th  1818.  November  29th  1817,  rule  to 
plead.  April  25th  1818,  judgment  for  want  of  a  plea. 

And  thereupon  the  plaintiffs  closed  their  case,  and  the  defend- 
ants offering  no  evidence  closed  likewise,  and  then  one  of  the 
plaintiffs'  counsel  commenced  his  argument  to  the  jury,  and  had 
progressed  therewith  a  few  moments  when  the  plaintiffs  asked 
permission  of  the  court  to  prove  that  Mary  Van  Buskirk,  one  of 
the  defendants,  was  the  sister  of  the  George  Levers,  the  mortgagee 
before  mentioned ;  to  the  admission  of  which  the  defendants  ob- 
jected on  the  ground  that  the  testimony  on  both  sides  was  closed, 
whereupon  the  court  rejected  the  evidence  and  sealed  an  ex- 
ception. 

The  rejection  of  the  evidence  offered  was  assigned  for  error. 

Ihrie,  (with  whom  was  A.  E.  Brown),  for  the  plaintiffs  in  error, 
referred  to  Foulk  v.  Brown,  (2  Watts  214) ;  Tilghman  v.  Fisher,  (9 
Watts  442);  Schlosser  v.  Lesher,  (1  Dall.  411). 

Reeder  and  Hepburn,  contra,  cited  1  Stark.  Ev.  213,  (5th  Am. 
Ed.)  ;  Kunkle  v.  Wolfersberger,  (6  Watts  126) ;  Blackmore  v.  Gregg, 
(10  Watts  222) ;  Frederick  v.  Gray,  (10  Serg.  $  Rawle  182) ;  Tay- 
lor's Ex'rs  v.  Maris,  (5  Rawle  57) ;  1  Brock.  266;  1  Munf.  437;  1 
Wash.  C.  C.  70 ;  2  Jb.  473. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  was  an  ejectment  brought  in  1841  by  the 
mortgagee  to  recover  part  of  certain  lands  mortgaged  in  1810, 
alleging  that  a  balance  was  due  on  the  last  payment  of  $2000, 
which  was  to  have  been  made  pursuant  to  the  bond  on  the  27th 
May  1814.  After  giving  in  evidence  the  mortgage  and  bond  and 
deed  to  the  mortgagor  by  the  mortgagee,  the  plaintiffs  offered  in 
evidence  various  proceedings  to  rebut  the  presumption  of  payment 
arising  from  the  lapse  of  more  than  20  years  since  the  time  when 
the  money  was  due  and  payable  on  the  bond  in  question.  And 
we  think  that  with  the  exception  of  the  last  item,  the  evidence 
was  admissible  for  the  purpose  of  rebutting  the  presumption 
of  payment  arising  from  lapse  of  time,  as  it  tended  to  show  a 
prosecution  of  his  claim  by  the  plaintiff  within  the  20  years 
preceding  the  institution  of  the  present  suit.  The  doctrine  on 
this  head  was  fully  considered  in  the  case  of  Foulk  v.  Brown, 
(2  Watts  215),  and  it  is  there  held  that  slighter  circumstances  are 
sufficient  to  rebut  the  presumption  than  are  required  to  take  the 
case  out  of  the  Statute  of  Limitations ;  the  latter  being  a  positive 
enactment  of  the  Legislature,  the  former  merely  an  inference  on 
which  legal  belief  is  founded.  The  party's  ignorance  of  his 
rights — his  disability  to  sue  during  a  portion  of  the  time,  owing 
to  the  prevalence  of  a  war,  and  it  is  said  a  writ  sued  out  against 
the  party  really  liable  though  not  arrested,  or  an  imperfect  writ 
if  the  purty  were  arrested — absence  from  the  country — a  demand 
without  suit,  and  generally  any  circumstance  explaining  satisfac- 
torily why  an  earlier  demand  has  not  been  made. 

Here  the  evidence  offered  went  to  show  an  ejectment  instituted 
by  the  plaintiffs'  ancestor  in  1821  to  recover  a  portion  of  the 
lands  mortgaged,  an  agreement  to  refer  all  matters  in  variance 
between  the  parties,  a  claim  for  the  balance  of  the  mortgage,  and 
an  award  for  a  sum  of  money  and  judgment  thereon ;  a  scire  facias 
issued  on  this  judgment  and  revival  to  April  term  1829;  alias 
scire  facias  to  January  term  1834  against  the  mortgagor  and 
heirs  and  terre-tenants,  with  a  conditional  verdict.  These  cer- 
tainly show  a  claim  on  the  mortgage,  and  that  persisted  in,  though 
it  would  seem  by  mixed  and  imperfect  proceedings,  and  such  pro- 
bably as  the  plaintiffs  could  not  reap  the  benefit  of,  though  they 
may  have  had  the  right ;  and  they  therefore  ought  to  go  to  the 
jury  as  evidence  to  repel  the  presumption  of  payment  arising  from 
the  mere  lapse  of  time*  and  to  show  a  claim  and  demand  of  the 
money  on  the  mortgage.  It  is  no  objection  that  the  original  eject- 
ment and  proceedings  mentioned  are  against  Horn  alone.  He  was 
the  mortgagor;  the  defendants  bought  after  his  mortgage  was 
given  and  recorded ;  they  therefore  took  their  lands  subject  to  it, 
and  were  in  privity  of  estate  with  the  mortgagor. 

As  to  the  ejectment  in  1817,  that  was  more  than  20  years  be- 
fore the  present  suit,  and  it  does  not  appear  how  it  could  have 
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any  operation  to  rebut  the  presumption  arising  from  the  lapse  of 
20  years  last  preceding.  We  think  that  was  not  evidence,  but 
the  others  were. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Boyle  against   The  Franklin  Fire  Insurance  Co. 

A  loss  incurred  on  a  fire  insurance  policy,  the  amount  of  which  is  fixed  by  the 
award  of  persons  mutually  chosen  by  the  insured  and  insurer,  may  be  levied  on 
by  attachment  in  execution  as  a  debt  due  to  the  insured. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

The  plaintiff,  William  V.  Boyle,  obtained  a  judgment  in  that 
court  against  Robert  Woods  &  Brother,  in  September  1842,  for 
$139.41.  He  then  issued  an  attachment  in  execution  and  levied 
it  in  the  hands  of  The  Franklin  Fire  Insurance  Company.  They 
answered  interrogatories  and  pleaded  nulla  bona,  and  on  the  trial 
a  verdict  and  judgment  were  given  in  their  favour. 

The  answer  of  the  Company  set  forth  that  on  the  10th  January 
1842  they  made  insurance  for  Robert  Woods  &  Brother  of  a  stock 
of  groceries  contained  in  their  store,  No.  450  North  Front  street, 
to  the  amount  or  value  of  $5850,  and  on  fixtures  thereon  $150, 
together  $6000,  for  the  term  of  one  year,  as  will  more  fully  appear 
by  the  policy  of  insurance  hereto  annexed.  Information  having 
been  given  to  the  respondents  that  a  fire  had  taken  place  upon  the 
premises  on  the  12th  day  of  March  last,  two  persons,  viz.,  Morris 
Patterson  and  Jonathan  Patterson,  were  indifferently  chosen  arbi- 
trators, in  pursuance  of  the  provision  of  the  said  policy,  to  estimate 
the  damage  or  loss  to  the  said  goods  by  the  said  fire.  The  said 
arbitrators  made  an  award  in  writing  dated  the  13th  day  of  June 
1842,  as  follows,  viz. : 

"  Messrs.  R.  Woods  &  Brother  v.  Franklin  Insurance  Co.  Ap- 
praisement of  goods  damaged  by  fire,  450  North  Front."  (Then 
followed  a  list  of  articles,  &c.,  the  appraisement  concluding  as 
follows :) 

"  Award  of  the  appraisers  taken  from  the  best  evidence  offered 
them,  viz.,  the  examination  of  the  premises  after  the  fire,  the  bills 
of  merchandise  purchased,  the  evidence  of  those  employed, 
«&c. 
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Amount  of  appraisement  ...............................  $2718.14 

Less  value  damaged  goods  .............................      838.12 

Balance  ..................  $1880.02 

MORRIS  PATTERSON,  )  A 
JON.  PATTERSON,        j  APPraisere- 
June  13th  1842." 

Annexed  to  which  award  was  a  list  or  statement  of  teas  alleged 
by  the  insured  to  have  been  on  the  premises  at  the  time  of  the 
fire,  in  respect  to  which  the  appraisers  reported  as  follows,  viz.  : 

"  Of  the  above  invoice  of  teas,  a  portion  of  them  remains,  being 
found  by  the  appraisers  on  the  premises.  A  difference  of  opinion 
arose  between  the  two  first  appointed  appraisers  as  to  the  justice 
of  including  them  in  the  appraisement  of  goods  damaged  or  de- 
stroyed. In  consequence,  a  third  person  was  called  in  to  decide 
the  question,  who  gave  it  as  his  opinion  that  there  was  not  suffi- 
cient evidence  to  warrant  the  appraisers  in  including  all  the  teas 
in  the  general  account,  although  all  agree  that  some  portion  of 
said  teas  should  be  allowed  the  insured.  We  herewith  submit  the 
evidence  in  relation  to  the  teas. 

MORRIS  PATTERSON,  )  A 

JON.  PATTERSON,       j  Appra.sers. 

June  13th  1842." 

"  I  agree  with  the  appraisers  in  the  above  award. 

JOHN  TRUCK." 

Which  sum  of  $1880.02,  so  as  above  awarded,  together  with 
the  amount  insured  on  the  fixtures,  and  a  reasonable  and  sufficient 
allowance  for  any  loss   that  may  have  been  sustained  by  the 
insured  in  respect  to  the  invoice  of  teas  aforesaid,  the  respondents 
have  ever  since  the  date  of  the  said  award  been  ready  and  will- 
ing to  pay  over  to  the  person  or  persons  entitled  to  receive  the 
sum.     And  the  respondents  further  answering  say  that  on  the  8th 
day  of  September  last  a  writ  of  summons  in  covenant  out  of  this 
court,  returnable  on  the  first  Monday  in  October  1842,  was  served 
upon  them,  and  that  since  the  service  of  the  said  summons,  certain 
writs  of  attachment  in  execution  founded  upon  judgments  obtained 
against  the  said  Woods  &  Brother  have  been  served  upon  them, 
the  name  of  the  plaintiff  and  date  of  service  in  which  are  as 
follows,  viz.  : 

1842,  September  28th.    William  V.  Boyle  ................  $139.41 

'       October  22d.          C.  Cheeseborough  ................       46.12 


D.  C. 
C.  P. 
B.C. 

C.  P. 

D.  C. 
D.  C. 


22d,  Wm  N.  Woods  ...................  2131.77 

"        22d.  Comm.  N.  Liberties  ..............       21.00 

"       25th.  David  Rankin  ...................   1205.96 

November  3d.  Wm  Taylor  &  Co  .................     158.00 


That  they  have  in  their  foregoing  answer  to  the  first  interroga- 
tory stated  the  amount  of  the  appraisement  of  the  goods  alleged 
to  have  been  lost  or  destroyed  by  fire  in  the  store  of  Woods  & 
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Brother,  and  for  which  they  the  respondents  are  alleged  to  be 
liable  as  insurers,  and  they  further  answer  that  they  are  not 
otherwise  indebted  to  them  as  far  as  they  know  or  believe. 

The  amount  for  which  they  are  liable  is  payable  on  demand  by 
the  person  or  persons  entitled  to  receive  the  same,  subject  to  such 
deduction  for  their  counsel  fees  and  expenses  in  the  several  attach- 
ments in  execution  issued  against  them  as  aforesaid,  as  may  be 
suitable  and  proper;  which  said  counsel  fees  and  expenses  they 
claim  to  retain  out  of  the  said  fund. 

That  they  have  had  no  business  transactions  with  the  defend- 
ants other  than  what  they  have  stated  and  set  forth  fully,  and 
excepting  an  insurance  on  a  stock  of  groceries  in  a  store  corner 
Fourth  and  Poplar  lane,  upon  which  there  has  been  no  loss.  And 
the  respondents  being  advised  that  the  amount  payable  by  them 
under  the  said  policy  of  insurance  may  not  in  law  be  subject  to 
an  attachment  in  execution,  submit  the  same  to  the  judgment  of 
the  court,  and  pray  that  they  may  have  the  benefit  of  the  objec- 
tion, as  if  they  had  suggested  the  same  by  plea  or  exception  to 
further  answer. 

On  the  trial  the  plaintiff  read  in  evidence  the  interrogatories 
and  the  answer  of  the  garnishees.  The  defendant  offered  no  evi- 
dence. The  Judge  charged  the  jury  that  upon  the  facts  the  plain- 
tiff was  not  entitled  to  a  verdict,  inasmuch  as  no  debt  appeared 
thereby  to  be  due  according  to  the  proper  construction  of  the  Act 
of  Assembly  relating  to  attachments  of  execution. 

Errors  assigned : 

1.  In  charging  the  jury  that  the  answer  of  the  garnishees  did 
not  disclose  the  existence  of  such  a  debt  as  could  be  attached. 

2.  In  charging  that  the  answer  did  not  show  any  such  debt  as 
could  be  attached  according  to  the  proper  construction  of  the  Act 
of  Assembly  relating  to  attachments  of  execution. 

St.  G.  Campbell,  for  the  plaintiff  in  error,  contended  that  after 
the  award  the  claim  of  Woods  &  Brother  was  a  debt  due  to  them, 
and  as  such  came  within  the  attachment  law.  Stewart  v.  M'Minn, 
(5  Watts  fy  Serg.  100).  The  action  of  covenant  brought  after- 
wards by  them  could  not  make  it  less  so.  The  policy  and  a  refer- 
ence had  and  an  award  under  it  would  make  it  a  bar  to  such 
action,  though  the  mere  agreement  to  refer  in  the  policy  would 
not  oust  the  jurisdiction  of  the  court  1  Wils.  129. 

Cadwalader  and  T.  I.  Wharton,  contra.  If  there  were  no  award, 
the  attachment  would  not  lie.  2  Show.  373;  5  Taunt.  201.  The 
question  is  as  to  the  effect  of  the  award  or  adjustment  of  the  loss. 
The  submission,  which  was  in  writing,  was  to  appraise  and  esti- 
mate the  loss  or  damage,  leaving  open  the  question  as  to  liability, 
and  to  whom.  It  does  not  resemble  an  adjustment  on  a  marine 
policy.  Under  this  policy  the  insurer  has  an  option  to  replace 
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the  property  or  pay  the  money.  The  claim  was  and  is  for  unli- 
quidated damages,  notwithstanding  the  appraisement.  It  is  not 
like  a  bond,  which  may  be  attached.  The  award  was  not  acqui- 
esced in  by  the  insured,  and  therefore  the  insurer  may  reject  it. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — It  is  unnecessary  to  decide  in  this  case  whether, 
if  the  claim  by  Woods  &-  Brother  against  the  Franklin  Insurance 
Company  had  not  been  ascertained  and  made  certain  as  to  its 
amount,  it  could  have  been  attached  under  process  sued  out  on 
the  judgment  which  the  plaintiff,  Boyle,  had  obtained  against 
Woods  &  Brother,  seeing  it  was  ascertained  and  rendered  certain 
by  the  award  of  arbitrators  mutually  chosen  for  that  purpose  by 
and  between  them  and  the  Franklin  Insurance  Company.  By  the 
answers  of  the  Company,  it  appears  that  the  amount  of  the  claim 
which  Woods  &  Brother  have  against  them  under  the  policy  of 
insurance  has  been  duly  ascertained  by  arbitrators,  chosen  by  the 
parties  for  that  purpose,  in  pursuance  of  a  provision  contained  in 
the  policy  to  that  effect ;  and  that  they  are  willing  to  pay  the 
same  to  those  entitled  to  receive  it,  whoever  they  may  be.  The 
claim  of  Woods  &  Brother  being  thus  liquidated  and  rendered 
certain,  is  as  clearly  and  properly  the  subject  of  attachment  as 
if  it  were  a  specific  sum  due  upon  a  bond  given  by  the  Company 
to  Woods  &  Brother,  which  it  is  admitted  by  the  counsel  for  the 
defendants  would  be  attachable. 

Judgment  reversed  and  venire  de  novo  awarded. 


Matlack's  Appeal. 

S  owed  M  $800,  secured  by  mortgage.  After  the  mortgage  was  recorded,  G 
obtained  judgment  against  S.  S  made  an  assignment  in  trust  for  his  creditors, 
preferring  among  others  M  for  a  debt  due  to  him  of  $300,  and  after  the  prefer- 
ences, then  in  trust  for  such  of  his  creditors  as  should  release  him  within  sixty 
days.  M  executed  a  release  under  the  assignment  of  all  his  demands  within 
the  time  limited,  and  afterwards  S  took  the  benefit  of  the  Insolvent  Act,  return- 
ing the  mortgage  as  due.  Held,  that  the  mortgage  was  released,  and  G  was 
entitled  to  be  paid  first  from  the  money  raised  on  sale  of  the  mortgaged  premise* 
by  execution. 

APPEAL  from  the  decree  of  the  Common  Pleas  of  Philadelphia 
county  distributing  $643.02,  the  proceeds  of  sale  of  the  real  estate 
of  James  D.  Shaw  by  the  sheriff  under  a  writ  of  venditioni  eocpo- 
nas  to  June  term  1842. 

Out  of  this  fund  Thomas  Matlack  claimed  the  amount  of  a 
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mortgage  for  $800,  recorded  March  9th  1841,  and  James  Griffith 
the  amount  of  a  judgment  for  $1000,  obtained  March  15th  1841. 
The  following  release  was  executed  by  Matlack  with  other  cre- 
ditors, bearing  date  the  23d  April  1841 : 

"  Know  all  men  by  these  presents,  That  we,  the  undersigned 
creditors  of  James  D.  Shaw,  of  the  city  of  Philadelphia,  plasterer, 
do  hereby  remise,  release  and  for  ever  discharge  him,  the  said 
James  D.  Shaw,  his  heirs,  executors  and  administrators,  of  and 
from  all  and  all  manner  of  actions  and  causes  of  action,  suits, 
debts,  dues,  accounts,  bonds,  covenants,  contracts,  agreements, 
judgments,  claims  and  demands  whatsoever  in  law  or  equity 
which,  against  the  said  James  D.  Shaw,  we  or  either  of  us  ever 
had,  now  have,  or  which  our  heirs,  executors,  administrators  or 
assigns,  or  any  of  them  hereafter,  can,  shall  or  may  have,  for  or 
by  reason  of  any  cause,  matter  or  thing  whatsoever  from  the 
beginning  of  the  world  to  the  date  of  these  presents,  in  considera- 
tion of  the  provisions  of  his  assignment,  dated  the  23d  day  of 
April  1841.  In  witness  whereof,  <fec." 

By  the  execution  of  this  release,  Griffith  contended  that  Mat- 
lack  gave  up  the  security  of  his  mortgage.  The  following  was 
the  assignment  referred  to  in  the  release : 

"This  indenture,  made  the  23d  day  of  April  1841,  between 
James  D.  Shaw  and  Rosa  his  wife,  of  the  city  of  Philadelphia,  of 
the  first  part,  and  Henry  Smith,  of  the  county  of  Philadelphia, 
carpenter,  of  the  other  part ;  whereas  the  said  James  D.  Shaw  is 
indebted  unto  divers  persons  in  different  sums  of  money,  and  is 
desirous  of  appropriating  his  estate  and  effects  to  and  for  the  pay- 
ment of  the  same. 

Now  this  indenture  witnesseth,  that  the  said  James  D.  Shaw 
and  Rosa  his  wife,  for  and  in  consideration  of  the  said  debts,  and 
also  in  consideration  of  the  sum  of  one  dollar  to  them  in  hand  paid 
by  the  said  Henry  Smith,  the  receipt  whereof  is  hereby  acknow- 
ledged, hath  granted,  &c.,  and  by  these  presents  doth  grant,  &c., 
unto  the  said  Henry  Smith,  his  heirs,  executors,  administrators 
and  assigns,  all  and  all  manner  of  estate,  real  and  personal,  goods, 
chattels,  book  accounts,  stock,  debts,  effects,  and  all  other  things 
of  them,  the  said  James  and  Rosa  Shaw,  of  what  kind  and  nature 
or  equality  soever ;  to  have  and  to  hold  the  same  and  every  part 
and  parcel  thereof  unto  the  said  Henry  Smith,  his  heirs,  execu- 
tors, administrators  and  assigns,  for  ever :  in  trust  nevertheless, 
and  to  the  only  uses,  intents  and  purposes  following,  that  is  to 
say,  after  paying  and  discharging  the  expenses  incident  to  this 
trust,  then, 

First.  To  pay  Thomas  Matlack  a  debt  due  him  of  $300; 
then, 

Secondly.  To  pay  Henry  Smith,  &c. 

Thirdly.  To  pay  Elizabeth  Applegate  a  debt  due  her  of  $200 ; 
and  after  paying  and  satisfying  the  said  enumerated  debts,  then 
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to  pay  and  satisfy  to  all  other  creditors  whatever  of  the  said 
James  D.  Shaw,  who  shall  execute  to  him  a  release  within  60 
days  from  the  date  hereof,  or  on  or  before  the  22d  day  of  June 
1841,  at  12  o'clock  M.  of  that  day,  the  amount  of  their  respective 
claims  fully,  if  the  estate  and  effects  hereby  assigned  be  sufficient 
to  pay  the  same  in  full,  and  rateably  and  proportionably  if  the 
estate  and  effects  hereby  assigned  be  insufficient  to  pay  the  whole 
thereof. 

Lastly,  should  any  surplus  remain  after  payment  of  the  several 
debts  aforesaid,  to  return  the  said  surplus  to  the  said  James  D. 
Shaw,  his  heirs,  executors,  administrators  and  assigns ;  and  the 
said  James  D.  Shaw  and  Rosa  his  wife  doth  hereby  nominate  and 
appoint  the  said  Henry  Smith  their  true  and  lawful  attorney  irre- 
vocable to  ask,  demand,  sue  for,  levy,  recover  and  receive  all  sum 
and  sums  of  money  to  him  due  and  owing,  and  on  receipt  thereof 
in  whole  or  in  part  to  give  acquittances,  or  other  sufficient  dis- 
charges in  the  law ;  to  make  compromises,  or  other  arrangements 
that  he  may  deem  beneficial  to  this  trust,  ratifying  and  confirming 
hereby,  and  holding  for  firm  and  effectual,  all  and  whatsoever  he 
shall  lawfully  do  therein ;  he  shall  have  power  to  make  deeds  for 
the  real  estate  to  any  and  all  purchasers. 

In  witness  whereof,  &c." 

To  September  term  1841  Shaw  filed  his  petition  for  the  benefit 
of  the  insolvent  laws,  and  was  discharged  after  making  an  assign- 
ment. In  his  list  of  creditors  he  returned  Thomas  Matlack  mort- 
gage $800. 

The  court  below  decreed  the  fund  to  Griffith  on  account  of  his 
judgment. 

J.  H.  Campbell,  for  the  appellant. 
J.  A.  Phillips,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  general  words  in  a  deed  or  release  are  re- 
strained by  other  expressions  more  limited  in  the  same  instrument. 
Thus,  in  Bacon's  Ah.,  title  "  Release,"  it  is  laid  down  that  where 
there  are  general  words  all  alone  in  a  deed  or  release,  they  shall 
be  taken  most  strongly  against  the  releasor ;  but  where  there  is  a 
particular  recital  in  a  deed,  and  then  general  words  follow,  the 
general  words  shall  be  qualified  by  the  particular  recital.  This 
position,  though  doubted  by  some,  is  recognised  in  Lyman  v. 
Clark,  (9  Mass.  237),  and  in  Payler  v.  Homersham,  (4  Maule  <Sf* 
Selw.  425).  To  the  same  point  may  be  cited  Cole  v.  Knight,  (3 
Mod.  277),  and  Wright  v.  Russel,  (2  Wils.  530).  The  court  will 
vary  the  construction  of  an  instrument  in  order  to  meet  the  inten- 
tion of  the  parties ;  but  this  intention  must  be  collected  from  the 
instrument  itself,  and  not  from  matters  dehors  the  writing.  We 
therefore  throw  out  of  view  the  act  of  the  releasee,  who,  when  he 
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took  the  benefit  of  the  Insolvent  Act,  returned  the  mortgage  as  a 
subsisting  debt.  And  further,  because  no  act  of  the  debtor  can 
change  the  rights  of  other  creditors,  which  attached  immediately 
on  the  execution  of  the  release.  The  case  must  be  determined  on 
the  construction  of  the  release  itself.  It  is  admitted  that  the 
general  words  of  the  release  cover  the  mortgage  debt,  so  that  the 
question  is,  are  there  any  words  in  the  deed  which  qualify  or 
restrain  these?  I  regret  to  say  that  I  see  no  indication  of  any 
such  intention,  although  I  am  inclined  to  believe  that  it  is  the 
result  of  mistake,  although  unfortunately  this  does  not  judicially 
appear.  The  principle  is  conceded  that  the  general  words  must 
be  taken  most  strongly  against  the  releasor ;  but  it  is  insisted  that 
they  were  intended  to  apply  to  the  debt  due  Matlack  of  $300. 
But  this  argument  is  more  plausible  than  sound,  for  that  debt 
required  no  release.  It  was  a  debt  preferred  in  the  assignment  to 
be  paid,  in  the  first  place,  without  any  stipulation  for  a  release. 
The  assignment  provides  for  the  payment  of  the  sum  of  $300  to 
Thomas  Matlack ;  then  of  a  debt  to  Henry  Smith ;  and  thirdly, 
of  a  debt  to  Elizabeth  Applegate ;  and  after  paying  and  satisfying 
the  said  enumerated  debts,  then  to  pay  and  satisfy  all  the  other 
creditors  of  James  D.  Shaw,  the  assignor,  who  shall  execute  to 
him  a  release  within  sixty  days.  Upon  no  fair  principle  of  con- 
struction can  it  be  held  that  the  release,  which  is  most  general  in 
its  terms,  was  intended  to  apply  to  a  debt  which  the  assignee  was 
not  bound  to  release,  when  there  is  another  debt  which  comes 
within  the  words  of  the  instrument.  But  throw  that  clause  out 
of  view,  and  there  remains  nothing  to  qualify  or  restrain  the 
general  words.  In  truth,  unless  they  apply  to  the  mortgage  debt, 
there  is  nothing  on  which  the  general  words  in  the  release  can 
operate,  but  the  rule  is  that  an  instrument  shall  be  so  construed  as 
to  give  effect  to  every  part  of  it.  It  is  idle  to  speculate  as  to  the 
motives  of  the  creditor ;  for  he  may  have  many  which  it  is  impos- 
sible for  us  to  divine.  It  is  enough  that  the  debt  comes  within 
the  general  words  of  the  release,  and  that  there  is  nothing  in  the 
instrument  itself  to  qualify  or  restrain  them. 

Judgment  affirmed. 
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Walker  against  Simpson. 

Where  the  husband  disagreed  with  his  wife  and  separated  from  her,  and  the 
state  of  feeling  between  them  was  hostile,  and  he  was  absent  in  a  distant  State, 
the  mere  circumstance  of  the  wife's  having  possession  of  the  husband's  bond 
does  not  cause  a  presumption  that  he  delivered  it  to  her  with  authority  to  receive 
the  interest  upon  it. 

Nor  is  such  presumption  raised  by  the  husband's  having  turned  her  away  with- 
out reasonable  cause  and  without  providing  the  means  of  support. 

The  husband  is  not  liable  for  money  lent  to  the  wife  to  procure  necessaries, 
unless  at  his  request ;  and  it  is  the  same  as  to  an  infant. 

But  in  equity,  if  a  debtor  to  the  husband  has  paid  money  to  the  wife  and  she 
used  it  for  necessaries,  where  the  husband  turned  her  away  without  cause,  the 
debtor  is  permitted  to  stand  in  the  place  of  the  creditor  and  defalk  the  money 
advanced  in  a  suit  for  the  debt. 

Unless  it  be  shown  the  husband  turned  away  his  wife  without  cause,  he  will 
not  be  liable  for  necessaries  furnished  her. 

ERROR  to  the  Common  Pleas  of  Bucks  county. 

This  was  a  scire  facias  issued  by  John  Walker  against  Robert 
Simpson  on  a  mortgage  for  $2000,  dated  April  1st  1839,  and  pay- 
able on  the  1st  April  1840.  The  dispute  was  as  to  certain  credits 
of  interest  endorsed  on  the  bond  accompanying  the  mortgage. 
One  of  these  endorsements  was  a  receipt  for  $60  dated  April  1st 
1841,  the  other  a  receipt  for  $60  dated  April  19th  1841,  both 
signed  by  Beulah  Walker,  wife  of  the  plaintiff.  The  plaintiff  de- 
nied the  defendant's  right  to  make  these  payments  to  his  wife. 
The  defendant  having  given  in  evidence  the  bond,  proved  by 
David  Booz  the  payment  to  the  wife  of  the  first  sum,  and  her  hand- 
writing to  the  second  receipt.  She  had  possession  of  the  bond. 
John  Walker  was  then  in  the  West.  On  his  cross-examination 
the  witness  stated  Walker  was  not  living  with  his  wife ;  she  lived 
at  the  house  of  witness,  whither  she  came  on  foot  from  her  hus- 
band's in  the  summer  of  1840.  She  said  he  turned  her  out.  He 
went  to  the  West,  and  she  remained  at  witness's  house.  Did  not 
know  how  she  got  possession  of  the  bond.  It  was  well  known 
they  were  separate.  Knew  of  no  application  by  him  for  her 
return.  The  Friends  of  Buckingham  meeting  had  interfered  to 
get  them  together,  but  John  Walker  would  not  accede  to  any 
proposition.  Walker  came  to  see  her  at  the  house  of  witness. 
When  he  went  to  the  West  he  rented  out  his  farm.  On  his  return 
he  held  a  vendue. 

Another  witness  testified  he  was  present  when  the  last  receipt 
was  given  and  saw  the  money  paid.  Being  cross-examined,  he  stated 
that  nothing  was  said  by  either  party  about  her  right  to  receive 
it.  The  receipt  was  given  at  the  defendant's  house  in  Solebur^ 
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about  3  miles  from  Walker's.  Witness  took  her  there.  He  lived 
in  Bristol  township,  and  was  a  brother-in-law  of  hers.  The  de- 
fendant made  no  inquiry  about  her  right  to  receive  it.  She  was 
two  weeks  at  witness's  house  before  that  time.  He  did  not  know 
at  that  time  that  she  had  applied  for  a  divorce  from  bed  and 
board. 

The  plaintiff  then  gave  in  evidence  a  subpoena  sur  divorce  by 
Beulah  Walker,  by  her  next  friend  Merrick  Reeder,  against  John 
Walker,  issued  to  December  term  1840,  and  the  sheriff's  return 
defendant  not  found.  An  alias  subpoena  sur  divorce  between  the 
same  parties  to  February  term  1841,  and  sheriff's  return  not 
found  in  bailiwick.  A  pluries  subpoena  sur  divorce  between  the 
same  parties  to  April  term  1841,  and  sheriff's  return  "  that  he 
caused  the  annexed  advertisement  to  be  inserted  four  successive 
weeks  in  the  Doylestown  Democrat,  a  paper  of  the  county,  imme- 
diately preceding  the  return  day  of  the  within  writ."  The  ap- 
pointment by  the  court  of  an  examiner  on  the  26th  April  1841. 
The  plaintiff  further  gave  in  evidence  the  following  paper  attached 
to  the  writ : 

Beulah  Walker  by  her  next  friend  Merrick  Reeder  Esq.  v.  John 
Walker.  Subpoena  sur  divorce,  No.  16,  April  term  1841. 

To  the  prothonotary  of  the  Court  of  Common  Pleas  of  Bucks 
county : 

I  hereby  withdraw  the  libel  for  divorce  in  the  above  case,  and 
discontinue  all  proceedings  under  the  same  pursuant  to  agreement, 
and  direct  said  prothonotary  to  make  the  entries  upon  his  docket 
accordingly. 

(Signed)  MERRICK  REEDER. 

June  15,  1841. 

I  assent  to  the  above. 

(Signed)  BEULAH  WALKER. 

The  following  is  the  agreement  referred  to : 

"The  proposition  is  accepted  in  this  form:  unconditionally  he 
will  receive  her  at  his  house  and  treat  her  as  his  wife :  but  if  she 
will  put  an  end  to  the  legal  proceedings  she  has  instituted  against 
him,  he  will  take  her  home  at  once  and  treat  her  as  his  wife.  By 
putting  an  end  to  the  legal  proceedings  is  meant  discontinuance 
of  the  present  proceedings  and  withdrawal  of  the  libel.  And 
further,  he  says  that  certain  stories  that  have  been  put  in  circu- 
lation are  untrue. 

In  answer  she  agrees  to  put  an  end  to  the  legal  proceedings  she 
has  instituted  against  him,  and  withdraw  the  libel  on  his  taking 
her  home  at  once  and  treating  her  as  his  wife." 

A  witness  testified  they  rode  home  together.  Evidence  was 
then  given  bf  a  subpoena  sur  divorce  between  the  same  parties  to 
September  term  1841. 

The  court  charged  the  jury  as  follows : 
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These  payments  are  disputed,  and  the  plaintiff  refuses  to  allow 
them  on  the  ground : 

1.  That  if  you  believe  that  John  Walker  and  his  wife  Beulah 
were  living  separate  and  apart  at  the  time  that  she  received  the 
interest  on  the  mortgage  and  gave  the  receipts,  then  no  presump- 
tion of  her  being  the  agent  of  the  husband  arises,  and  it  was  the 
duty  of  the  defendant  to  have  given  evidence  that  she  was  author 
ized  by  the  husband  to  receive  the  interest  and  give  the  receipt, 
before  he  can  be  entitled  to  a  credit  for  such  payment  in  this  suit. 

2.  That  the  payment  of  interest  to  Beulah  after  she  had  insti- 
tuted proceedings  to  obtain  a  divorce  from  her  husband,  and  while 
said  proceedings  were  still  pending,  and  in  the  absence  of  all  evi- 
dence showing  an  authority  given  to  her  by  her  husband,  was  a 
mispayment,  and  will  not  discharge  the  defendant  from  his  liability 
to  repay  the  money  to  the  plaintiff. 

3.  That  the  evidence  in  the  case  is  not  sufficient  to  establish  the 
agency  of  the  wife,  and  therefore  the  payment  to  the  wife  cannot 
be  allowed  by  the  jury. 

You  will  observe  that  so  far  as  the  evidence  in  the  cause  which 
led  to  the  separation,  it  is  that  he  turned  her  out  of  his  house.  Is 
there  any  evidence  that  he  made  any  provision  for  her  ?  None 
that  the  court  can  discover.  How  did  she  get  this  bond  ?  You 
are  not  to  presume  without  evidence  that  she  stole  it,  or  fraudu- 
lently obtained  it.  Would  it  not  be  a  more  rational  presumption 
that  before  he  went  off  to  the  West  he  left  the  bond  with  her  to 
receive  the  interest  for  her  maintenance  and  support,  to  clothe  and 
feed  her  as  his  wife,  whom  he  promised  to  support  and  cherish, 
and  promised  it  before  his  God.  The  husband,  says  Father 
Reeves,  is  bound  sometimes  by  the  contracts  of  his  wife,  when  he 
would  not  be  bound  if  it  were  not  for  the  peculiar  circumstances 
of  his  family.  If  the  husband  go  to  foreign  parts  upon  business 
which  detains  him  for  years,  there  necessarily  resides  in  the  wife 
a  more  than  ordinary  power  to  bind  her  husband  by  her  contracts 
in  providing  for  his  family  and  managing  his  domestic  concerns. 
See  Reeves's  Dom.  Rel.  80, 81.  The  husband  is  bound  by  his  wife's 
contracts  for  necessaries  for  herself  when  he  refuses  to  provide 
them.  His  consent  is  not  necessary,  and  it  can  never  be  presumed 
in  the  law  when  he  refuses  to  provide  them.  If  he  should  turn 
her  out  of  doors  and  forbid  all  mankind  from  supplying  her  with 
necessaries,  yet  he  will  be  bound  to  fulfil  her  contracts  for  neces- 
saries. The  case  is  the  same  if  she  depart  from  her  husband  with 
reasonable  cause  and  refuses  to  cohabit  with  him.  If  she  depart 
without  reasonable  cause,  he  is  not  liable  on  her  contracts  for 
necessaries,  unless  he  refuses  to  receive  her  in  his  house  again  and 
there  maintain  her.  The  only  evidence  we  have  with  respect  to 
her  leaving  her  husband's  house  that  the  court  can  discover  is  the 
answer  of  Booz  to  a  question  put  by  the  plaintiff,  that  her  husband 
turned  her  out  of  doors.  Was  this  sum  necessary  for  her  ?  There 
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is  no  evidence  that  she  created  any  debt.  If  it  was  necessary,  we 
think  the  burthen  of  proof  would  be  on  the  husband  to  show. 
We  have  no  evidence  that  she  was  the  agent  of  her  husband, 
unless  it  could  be  presumed  from  the  fact  of  her  having  the  bond 
in  her  possession.  We  do  not  think  it  necessary  to  answer  the 
plaintiffs  points  further,  believing  that  they  are  answered  so  far 
as  they  apply  to  this  cause.  After  the  charge  was  nearly  con- 
cluded, the  plaintiff  requests  us  to  instruct  you  that  in  the  ab- 
sence of  evidence  that  the  money  was  necessary  for  the  support 
of  the  wife  in  her  condition  in  life,  no  credit  can  be  given  on  the 
ground  that  the  money  was  necessary  for  her  support.  The  court 
instructed  the  jury  that  as  there  was  no  evidence  that  the  hus- 
band had  made  any  provision  for  her,  and  if  the  jury  believed  the 
$120  of  interest  received  on  the  bond  was  necessary  for  her  sup- 
port according  to  her  condition,  then  the  proof  lay  on  the  husband 
to  show  he  had  made  provision  for  her  according  to  his  condition 
in  life.  That  as  he  had  not  shown  he  made  any  provision  for  her 
or  paid  a  cent  for  her,  the  jury  would  determine  whether  this 
payment  was  proper  and  necessary  for  her  support  according  to 
the  condition  in  life  of  the  husband.  If  this  was  not  necessary 
for  her,  it  was  for  the  husband  to  show  it. 

The  plaintiff  excepted  to  the  charge. 

The  jury  rendered  a  verdict  for  the  plaintiff,  deducting  the 
credit  claimed  by  the  defendant.  The  plaintiff  assigned  the  fol- 
lowing errors : 

1.  The  court  erred  in  not  giving  a  distinct  answer  in  their 
charge  to  the  jury  on  the  three  first  points  of  the  plaintiff,  and  in 
not  answering  them  affirmatively. 

2.  In  charging  the  jury  that  as  there  was  no  evidence  that  the 
husband  had  made  any  provision  for  his  wife,  and  if  the  jury 
believed  the  $120  of  interest  receipted  on  the  bond  was  necessary 
for  her  support  according  to  her  condition,  that  the  proof  lay  on 
the  husband  to  show  he  had  made  provision  for  her  according  to 
his  condition  in  life.     That  as  he  had  not  shown  he  made  any 
provision  for  her  or  paid  a  cent  for  her,  the  jury  would  determine 
whether  this  payment  was  proper  and  necessary  for  her  support, 
according  to  the  condition  in  life  of  the  husband ;  and  if  this  was 
not  necessary  for  her,  it  was  for  the  husband  to  show  it. 

3.  In  not  charging  the  jury  that  even  if  they  believed  that  the 
husband  had  made  no  suitable  provision  for  his  wife,  and  that  this 
money  was  received  by  her  for  the  purpose  of  procuring  necessa- 
ries, still  the  defendant  was  not  entitled  to  a  credit  in  this  suit 
for  the  $120  paid  to  her. 

Ross,  (with  whom  was  J.  Fox),  for  the  plaintiff  in  error,  cited  1 
Clancy  53;  1  P.  Wms.  483;  Prec.  Ch.  502;  2  Eq.  Cas.  Jib.  125;  1 
Salk.  387. 

Chapman,  for  the  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,!. — The  errors  assigned  in  this  case  present  two 
questions  for  consideration.  First,  was  any  evidence  given  on  the 
trial  of  the  cause  in  the  court  below,  tending  to  prove  that  the 
wife  of  the  plaintiff  was  authorized  by  him  to  receive  the  interest 
paid  to  her  by  the  defendant  on  the  bond  in  suit  ?  Secondly,  if 
not,  was  the  defendant  justifiable  in  paying  the  same  to  her  under 
the  particular  circumstances  which  seem  from  the  evidence  to 
have  existed  at  the  time  ?  With  a  strong  desire  to  answer  the 
first  question  in  the  affirmative,  I  have  scanned  the  testimony,  but 
must  confess  that  I  have  been  unable  to  discover  any  going  to 
show  that  an  authority  was  given  by  the  plaintiff  to  his  wife  to 
receive  the  interest  paid  to  her,  or  tending  even  to  prove  circum- 
stances or  facts  from  which  such  an  authority  might  reasonably 
be  inferred.  On  the  contrary,  it  appears  to  me  that  the  evidence 
given  tends  very  strongly,  if  not  conclusively,  to  prove  the  con- 
trary. The  only  circumstance  proven,  not  incompatible  with 
such  authority,  is  her  having  the  possession  of  the  bond.  But  as 
it  was  also  proved  that  a  previous  disagreement  and  separation 
had  taken  place  between  the  plaintiff  and  his  wife,  and  that  he 
was  absent  on  an  excursion  to  the  State  of  Indiana  at  the  time 
when  she  had  the  bond  and  the  interest  was  paid  to  her  on  it,  it 
may  be  readily  conjectured  that  she  in  his  absence  found  access 
to  his  papers,  and  possessed  herself  of  the  bond  without  his  con- 
sent. The  state  of  feeling  on  the  part  of  the  plaintiff  towards  his 
wife  at  the  time,  as  shown  by  the  evidence,  would  seem  to  repel 
all  presumption  of  his  having  been  disposed  to  place  anything  in 
her  power,  or  to  favour  her  in  any  way  whatever.  The  court, 
therefore,  erred  in  leaving  it  to  the  jury  to  decide  the  first  ques- 
tion in  the  affirmative,  without  any  evidence  to  warrant  their 
doing  so. 

It  remains  now  to  consider  the  second  question,  whether  the 
circumstances  attending  the  wife  at  the  time  were  such  as  to  war- 
rant or  justify  the  defendant  in  paying  any  money  on  the  bond  to 
her.  It  is  alleged  that  the  plaintiff  turned  his  wife  away  without 
reasonable  or  just  cause,  and,  for  aught  that  was  shown,  without 
providing  or  furnishing  her  with  the  means  of  supporting  herself; 
and  this  being  the  case,  the  defendant  was  justified  in  paying 
her  th»- money  to  enable  her  to  procure  necessaries.  The  court 
below  also  appear  to  have  taken  up  this  notion,  and  instructed  the 
jury  "  that  as  there  was  no  evidence  that  the  husband  had  made 
any  provision  for  her,  and  that  if  the  jury  believed  the  $120  of 
interest  received  by  her  on  the  bond  were  necessary  for  her  sup- 
port according  to  her  condition,  then  the  proof  lay  on  the  husband 
to  show  he  had  made  provision  for  her  according  to  his  condition 
in  life.  That  as  he  had  not  shown  he  made  any  provision  for  her 
or  paid  a  cent  for  her,  the  jury  would  determine  whether  the 
payment  was  proper  and  necessary  for  her  support  according  to 
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the  condition  in  life  of  the  husband.  If  it  was  not  necessary  for 
her,  it  was  for  the  husband  to  show  it."  We  are  of  opinion  that 
the  instruction  thus  given  to  the  jury  cannot  be  sustained.  Though 
it  be  true  that  a  husband  is  bound  to  provide  his  wife  with  neces- 
saries suitable  to  her  situation  and  his  condition  in  life,  and  if  he 
abandons  her  or  turns  her  away  without  reasonable  or  just  cause 
and  without  any  provision  for  her  maintenance,  he  becomes  liable 
for  her  necessaries  and  sends  credit  with  her  to  that  extent ;  yet 
he  is  not  liable  for  money  lent  to  her,  unless  it  be  done  at  his 
request,  which  must  be  averred  and  shown.  See  2  Rents  Com. 
146,  (4th  ed.),  and  the  authorities  there  referred  to.  So  in  regard  to 
an  infant,  if  money  be  lent  to  him  and  he  lay  it  out  in  necessaries, 
he  is  not  liable  for  it  at  law.  Probart  v.  Krouth,  (2  Esp.  Rep.  472 
n.  per  DULLER,  J.)  It  is  only  for  necessaries  furnished  to  the 
infant  that  he  can  be  made  liable  at  law,  and  not  for  money  lent 
or  advanced,  though  he  may  have  used  it  for  the  purpose  of  pro- 
curing necessaries ;  and  so  in  the  case  of  a  husband,  he  can  only 
be  made  liable  at  law  for  necessaries  furnished  to  his  wife,  and 
not  for  moneys  advanced  or  lent  to  her,  notwithstanding  she  may 
have  laid  it  out  in  procuring  necessaries.  But  in  the  present  case 
it  was  not  shown,  except  by  the  declaration  of  the  wife,  which 
was  really  no  evidence  of  the  fact,  that  the  plaintiff  turned  his 
wife  away  without  cause,  or  that  he  turned  her  away  at  all,  with- 
out which  the  defendant  would  not  have  been  justified  in  furnish- 
ing her  even  with  necessaries  on  the  credit  of  the  plaintiff,  much 
less  in  paying  her  money  on  his  account ;  for  all  persons  supplying 
either  food,  lodging  or  raiment  to  a  married  woman  living  sepa- 
rate from  her  husband  are  bound  to  make  inquiries,  and  they  give 
credit  at  their  peril.  2  Kent's  Com.  146,  and  the  cases  there 
referred  to.  Neither  was  it  shown  to  what  use  the  money  received 
by  the  wife  was  applied,  whether  to  the  procurement  of  necessa- 
ries or  anything  else ;  so  that  as  far  as  the  evidence  given  went, 
necessaries  were  not  brought  into  view  in  this  case  at  all.  Had 
the  defendant  supplied  the  plaintiff's  wife  with  necessaries,  instead 
of  money,  suitable  to  her  situation  and  the  condition  of  the  plain- 
tiff in  life,  and  have  shown  this  on  the  trial  of  the  cause,  together 
with  the  fact  that  the  plaintiff  had  without  sufficient  cause  com- 
pelled her  to  separate  herself  from  him,  he  might  have  defalcated 
the  price  thereof  from  the  amount  of  the  bond.  Or  if  he  had 
shown  that  under  such  circumstances  the  money  advanced  by 
him  to  her  had  been  applied  to  the  payment  of  such  necessaries 
purchased  for  her  use,  he  might  upon  principles  of  equity  have 
been  permitted  to  have  stood  in  the  place  of  the  creditor  for  ne- 
cessaries, and  to  have  defalcated  the  money  advanced  from  the 
amount  due  on  the  bond.  Harris  v.  Lee,  (1  P.  Wms.  483) ;  Prec. 
in  Ch.  502;  2  Eq.  Cas.  Jib.  135;  Earle  v.  Peale,  (1  Salk.  387); 
Clancy  on  Mar.  Worn.  53 ;  Marlow  v.  Pitfield,  (1  P.  Wms.  558).  All 
this  is  required  of  the  party  who  undertakes  to  furnish  the  wife 
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necessaries  or  money  to  pay  for  the  same  while  in  a  state  of  sepa- 
ration from  her  husband.  For  although  the  husband  is  to  blame 
for  having  caused  the  separation,  yet  he  is  only  chargeable  at  law 
for  necessaries  supplied  to  his  wife  at  her  request,  and  not  with 
money  lent  or  advanced  to  her,  because  money  cannot  be  consi- 
dered necessaries,  which  consist  of  food,  lodging  and  raiment. 
But  where  the  money  lent  or  advanced  has  been  applied  to  the 
payment  of  necessaries  furnished  to  her,  equity  will  put  the  party 
lending  or  advancing  the  money  in  the  place  of  the  party  who 
supplied  the  necessaries. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Commercial  Bank  against  Wood. 

An  endorser  of  a  draft  is  a  witness  for  the  plaintiff  to  prove  its  appropriation 
by  the  owner  to  the  payment  of  a  note  to  the  plaintiff  and  its  receipt  by  the 
defendant  for  that  purpose,  as  he  swears  against  his  own  interest,  being  liable  to 
the  defendant  on  his  endorsement  if  the  plaintiff  recover,  unless  he  was  released 
by  neglect  of  notice,  in  which  case  he  has  no  interest  at  all. 

In  a  suit  against  a  bank,  a  letter  addressed  to  the  plaintiff  and  signed  by  a 
third  person,  but  written  for  him  by  the  president  of  the  bank,  stating  a  deposit 
of  money  with  the  defendants  on  the  plaintiff's  account,  is  evidence  for  the 
plaintiff. 

So  also  is  a  letter  written  by  a  different  person,  but  mentioned  and  referred  to 
in  the  letter  to  the  plaintiff. 

A  witness  may  in  his  deposition,  after  setting  forth  the  terms  and  conditions 
of  a  contract  for  payment  of  money  by  the  defendant,  go  on  to  stale  that  these 
several  payments  were  agreed  to  without  any  contingency  or  condition,  the  same 
having  been  absolute  and  certain. 

To  show  the  value  of  an  eastern  draft  at  Cincinnati,  testimony  of  a  witness 
that  at  the  date  in  question  eastern  drafts  payable  at  sight  in  Philadelphia  were 
selling  in  Cincinnati  for  a  premium,  as  this  deponent  was  informed  and  believes, 
is  admissible,  where  the  subsequent  evidence  of  the  witness  shows  the  defendant 
took  the  draft  without  discount,  though  it  had  then  some  time  to  run,  and  the 
witness  would  not  allow  a  discount  on  the  ground  he  had  stated. 

A  witness  for  the  plaintiff  may  state  that  he  received  no  value  as  endorser  of  a 
note,  and  that  no  measures  had  been  taken  against  him  on  it,  though  the  plaintiff 
gave  no  evidence  on  that  point,  where  the  witness  previously  testified  that  if  he 
endorsed  the  note  it  was  merely  as  agent. 

If  a  bank  take  a  draft  as  so  much  money  and  agree  to  pay  the  note  of  the  per- 
son who  delivers  the  draft,  the  holder  of  the  note  assenting  afterwards  to  such 
arrangement  may  recover  the  amount  of  the  note  from  the  bank,  the  indebtedness 
of  the  maker  of  the  note  being  a  sufficient  consideration,  and  the  holder  becoming 
thereby  the  party  beneficially  interested  and  entitled  to  sue. 

A  recovery  against  the  holder  of  the  note  will  in  such  case  discharge  the  bank 
from  all  responsibility  to  the  owner  of  the  draft  on  its  promise  to  him. 

The  identity  of  the  note  referred  to  is  a  question  of  fact  for  the  jury. 

If  such  draft  was  received  as  money,  it  is  of  no  importance  that  the  drawer 
failed  before  the  plaintiffs  presented  their  note  for  payment 
VII.—  12  H* 
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ERROR  to  the  District  Court  for  the  city  and  county  of  Phi- 
ladelphia. 

This  was  an  action  of  assumpsit  brought  by  Richard  D.Wood 
and  others,  partners  under  the  firm  of  Wood  &  Abbott,  against 
The  Commercial  Bank  of  Cincinnati,  in  which  a  verdict  and 
judgment  passed  for  the  plaintiffs  below. 

The  declaration  contained  various  counts  alleging  that  A.  G. 
M'Coy  being  the  holder  of  a  draft  drawn  by  the  Commercial  and 
Rail-road  Bank  of  Vicksburg  on  the  Girard  Bank  in  Philadelphia 
for  $4144.27,  did  at  the  special  instance  and  request  of  the  de- 
fendants negotiate  and  transfer  the  same  to  the  defendants  and 
pay  them  the  sum  of  $275,  in  consideration  whereof  the  defend- 
ants agreed  with  M'Coy  to  pay  the  plaintiffs  the  sum  of  $2050. 
Other  counts  stated  the  deposit  of  money  on  trust  to  be  paid  to 
the  plaintiffs,  of  a  draft  drawn  by  M'Coy  and  endorsed  by  A.  S. 
Piatt — that  the  draft  was  agreed  to  be  discounted  and  the  money 
appropriated  by  the  defendants  to  pay  the  plaintiffs'  note — that 
M'Coy  having  money  in  bank  assigned  a  portion  of  it  to  the  plain- 
tiffs, &c. 

The  evidence  was  voluminous,  but  the  points  decided  are  suffi- 
ciently stated  in  the  opinion  of  this  court. 

The  case  was  argued  by 

C.  Ingersoll,  for  the  plaintiffs  in  error ;  and  by 
Binney,  Jr.  and  F.  W.  Hubbell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  includes  a  number  of 
bills  of  exception  to  evidence  admitted  by  the  court  below.  The 
first  is  to  the  testimony  of  A.  S.  Piatt,  because,  as  is  alleged,  he 
was  incompetent  on  the  ground  of  interest  to  testify  on  behalf  of 
the  plaintiffs  below,  who  are  the  defendants  here.  It  is  true  that 
he  endorsed  the  draft  drawn  by  the  Commercial  and  Rail-road 
Bank  of  Vicksburg  on  the  Girard  Bank  in  the  city  of  Philadelphia 
for  $4144.27,  to  the  Commercial  Bank  of  Cincinnati,  the  plaintiffs 
in  error,  which  they  took,  as  was  claimed  by  the  plaintiffs  below, 
as  cash,  and  passed  to  the  credit  of  Piatt  as  such,  who  acted  as 
the  agent  and  under  the  instruction  of  A.  G.  M'Coy,  the  owner 
of  the  draft,  and  appropriated  a  portion  thereof  to  the  payment 
and  discharge  of  a  note,  which  M'Coy  says,  in  his  letter  of  in- 
struction to  Piatt,  is  for  the  payment  of  a  note  of  $2057  held  by 
the  plaintiffs  below  against  him ;  but,  as  appears  by  the  production 
of  the  note  itself,  is  for  $2072,  dated  the  29th  June  1838,  payable 
six  months  after  date  at  the  Commercial  Bank  of  Cincinnati,  Ohio, 
for  which  amount  under  said  appropriation  this  suit  was  brought. 
Prom  these  facts  it  would  rather  appear,  if  Piatt  had  any  interest 
in  the  result  of  the  suit,  that  he  was  produced  to  give  evidence 
against  his  interest  and  not  in  favour  of  it,  which  he  might  well 
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be  admitted  to  do.  It  does  not  appear  that  he  could  have  had 
any  interest  excepting  as  endorser  to  the  defendants  below  of  the 
draft,  upon  which  endorsement  the  defendants  might  look  to  him 
for  indemnity  if  compelled  to  pay  the  plaintiffs  below  in  this 
action,  unless  they  had  released  him  by  agreement  or  neglect  to 
notify  him  of  the  non-payment  of  the  draft  by  the  Girard  Bank, 
in  which  case  it  is  clear  he  would  have  no  interest  at  all  in  the 
result  of  this  action.  He  was  therefore  a  competent  witness. 

The  second  exception  is  to  the  admission  of  a  letter  in  evidence 
from  Piatt  to  the  plaintiffs  below,  dated  Cincinnati,  February  15th 
1839,  advising  them  of  the  appropriation  in  their  favour,  by 
stating  that  he  had  that  day  deposited  with  the  defendants  a  sum 
sufficient  to  pay  their  claim  against  M'Coy  on  his  note.  This  was 
objected  to  because  the  defendants  were  not  parties  to  it,  and 
therefore  ought  not  to  be  affected  by  it.  But  the  letter,  though 
signed  by  Piatt  as  if  written  by  him,  was  actually  written  by  the 
president  of  the  Commercial  Bank  of  Cincinnati  for  Piatt ;  so  that 
it  was  evidence  to  show  that  the  Bank  knew  of  the  appropriation 
made  in  favour  of  the  plaintiffs,  and  further  that  they  assented  to 
it.  We  therefore  think  it  was  clearly  admissible. 

The  third  exception  is  to  the  letter  of  instruction  from  M'Coy 
to  Piatt,  dated  Vicksburg,  January  28th  1839,  enclosing  the  draft 
and  directing  Piatt  how  to  dispose  of  it  and  appropriate  the  pro- 
ceeds. This  was  objected  to  also,  on  the  ground  that  the  defend- 
ants were  strangers  to  it,  and  that  it  did  not  appear  that  they 
knew  anything  of  it.  But  it  is  mentioned  and  referred  to  in  the 
letter  written  by  the  president  of  the  bank  for  Piatt  to  the  plain- 
tiffs below,  which  is  the  subject  of  the  first  exception,  and  there- 
fore raises  a  pretty  strong  presumption  at  least  that  the  defendants 
were  made  fully  acquainted  with  its  contents  by  having  seen  it 
when  the  president  wrote  the  letter  for  Piatt.  We  therefore  think 
it  was  properly  received  in  evidence. 

The  fourth  exception  is  to  what  is  alleged  to  be  the  opinion  of 
Piatt  in  his  testimony,  as  to  the  effect  of  the  contract  which  he 
made  with  the  Bank,  and  not  as  to  its  terms  and  conditions,  which 
latter  was  all  that  it  was  competent  for  him  to  testify  to.  It  does 
not  appear  to  us  that  this  exception  is  well  founded  in  point  of 
fact.  The  witness  has  stated  his  belief  in  respect  to  one  matter, 
but  gives  the  ground  of  it,  so  that  the  jury  were  enabled  thereby 
to  judge  as  to  the  correctness  of  his  belief.  We  cannot  perceive 
that  he  has  given  any  opinion  as  to  the  effect  of  the  contract,  but 
can  see  that  he  has  testified  to  and  stated  the  terms  and  conditions 
of  it,  and  concludes  by  saying,  "  which  several  payments  were 
agreed  to  be  made  as  aforesaid  by  said  Armstrong,  (the  president 
of  the  Bank),  as  president  aforesaid,  without  any  contingency  or 
condition  whatever,  the  same  having  been  made  absolute  and 
certain."  This  is  said  to  be  the  opinion  of  the  witness  as  to  the 
effect  of  the  agreement  made  with  the  president  of  the  Bank.  It 
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appears  to  us,  however,  to  be  testimony  merely  showing  what  was 
contained  in  the  agreement  made,  and  that  certain  things  were 
not  contained  in  it ;  all  which  appears  to  be  unexceptionable  and 
right. 

The  fifth  exception  is  to  Piatt's  testimony  in  relation  to  the 
value  of  eastern  drafts  at  Cincinnati,  at  the  time  he  disposed  of 
the  draft  on  the  Girard  Bank  to  the  defendants  below,  as  he  knew 
nothing  but  what  he  had  from  hearsay.  The  part  of  the  testi- 
mony here  objected  to  is  in  the  following  words  :  "  Eastern  drafts, 
at  the  date  of  the  transaction,  payable  at  sight  in  Philadelphia, 
were  selling  in  Cincinnati  for  a  premium,  as  this  deponent  was 
informed  and  believes."  This,  though  hearsay,  was  admissible 
when  taken  in  connection  with  the  residue  of  the  testimony  of  the 
witness,  who  thereby  showed  that  the  defendants  below  took  the 
draft  without  any  discount,  notwithstanding  it  had  then  some  time 
to  run  before  it  would  become  payable.  The  evidence  excepted 
to  went,  therefore,  to  show  the  reason  why  the  defendants  took 
the  draft  upon  such  terms,  and  as  so  much  money,  without  dis- 
count ;  and  the  ground  upon  which  the  witness  acted,  and  would 
not  let  them  have  it  at  a  discount,  as  he  believed  from  the  infor- 
mation which  he  had  on  the  subject  that  it  was  worth,  beino-  a 
draft  on  Philadelphia,  a  premium  equal  at  least  to  the  usual  dis- 
count on  it  for  the  time  it  had  to  run  before  maturity. 

The  sixth  exception  is  to  that  part  of  Piatt's  testimony  in  which 
he  says,  "  No  notice  of  dishonour  has  been  served  on  him ;  neither 
has  he  to  this  day  received  through  any  post-office,  or  any  other 
channel,  official  notice  of  the  dishonour  of  said  draft,  in  order  to 
fix  him  as  endorser ;  and  no  suit  or  any  other  measure  has  been 
taken,  to  his  knowledge,  to  compel  him  to  pay  the  same."  The 
objection  to  its  being  admitted  was,  that  it  was  irrelevant,  inas- 
much as  the  defendants  had  offered  no  testimony  tending  to  prove 
that  a  notice  had  been  delivered  or  sent  to  him  with  a  view  to 
render  him  liable  as  an  endorser  on  the  draft.  But  the  witness 
had  testified  previously  that  if  he  did  endorse  the  draft,  of  which 
he  was  not  certain,  it  was  done  merely  to  pass  the  legal  title  to 
it  to  the  defendants ;  for  the  understanding  with  the  defendants 
was  that  he  was  not  to  be  responsible  on  it  as  an  endorser  or 
otherwise — that  he  acted  in  the  matter  merely  as  the  agent  of 
M'Coy,  the  owner  of  it.  Now  the  testimony  excepted  to,  in  some 
degree,  went  to  prove  that  such  was  the  agreement  and  under- 
standing, otherwise  a  notice  of  the  non-payment  of  the  draft 
would  most  likely  have  been  given  or  sent  to  the  witness.  We 
therefore  perceive  no  error  in  the  admission  of  this  part  of  the 
testimony. 

The  seventh  exception  contains  nothing  except  what  has  been 
already  noticed  and  disposed  of  in  the  previous  exceptions. 

The  remaining  errors,  five  in  number,  purport  to  be  exceptions 
to  the  charge  of  the  court  to  the  jury.  The  two  first  of  them, 
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however,  do  not  appear  to  have  any  foundation  in  point  of  fact, 
for  the  matteF  set  forth  in  them  as  excepted  to  is  not  contained  in 
the  charge.  They  therefore  cannot  be  noticed  and  passed  on  by 
this  court. 

The  last  of  the  remaining  errors  will  be  considered  first,  which 
is,  that  the  court  erred  in  putting  the  cause  to  the  jury  upon  two 
questions  of  fact.  That  part  of  the  charge  here  alluded  to  is  in 
the  following  words,  to  wit,  "  Did  the  Bank  (meaning  the  defend- 
ants below)  receive  from  M'Coy  money  or  its  agreed  equivalent, 
under  an  agreement  to  pay  notes  given  by  M'Coy  to  certain  per- 
sons, his  creditors,  among  whom  were  the  plaintiffs?  2.  Was 
the  note  of  M'Coy  to  the  plaintiffs  for  $2072,  dated  June  29th 
1838,  at  six  months,  the  note  in  the  view  of  the  parties  to  that 
arrangement '("  The  facts  involved  in  these  questions  were  doubt- 
less all-important,  and  upon  their  being  found  by  the  jury  to  exist 
depended  mainly  the  right  of  the  plaintiffs  below  to  recover. 
Being  thus  material  to  the  issue  and  the  evidence  powerful,  if  not 
irresistible,  to  prove  their  existence,  it  was  certainly  right  in  the 
court  to  present  them  to  the  consideration  of  the  jury ;  and  it 
might  have  gone  still  further,  and  have  instructed  the  jury  in 
express  terms  that  if  they  believed  that  the  Bank  took  the  draft 
of  M'Coy,  or  Piatt  his  agent,  as  so  much  money,  and  agreed  to 
pay  the  note  of  $2072  which  the  plaintiffs  held  on  M'Coy,  the 
plaintiffs  were  entitled  to  recover  the  amount  thereof  from  the 
Bank.  If  the  Bank  took  the  draft  with  the  $206  mentioned  by 
Piatt  in  his  testimony  as  cash,  upon  an  agreement  to  pay  to  the 
plaintiffs  the  note  of  $2072,  as  the  evidence  seems  to  show  very 
satisfactorily  that  it  did,  the  plaintiffs,  by  assenting  afterwards  to 
the  arrangement  or  agreement  made  in  this  respect  by  Piatt  on 
behalf  of  M'Coy  with  the  Bank,  become  entitled  to  receive  the 
amount  of  the  note  from  the  Bank.  But  admitting  all  this  to  be 
true,  it  has  been  objected  that  the  plaintiffs  below  were  not  enti- 
tled to  recover,  because  there  was  no  contract  made  by  them  with 
the  Bank,  or  by  any  other,  to  which  they  can  be  considered  under 
any  view  a  party ;  but  even  if  they  could,  it  is  further  objected 
that  no  consideration  moved  from  them  to  support  a  promise  in 
their  favour — that  they  neither  released  their  claim  upon  M'Coy, 
or  parted  with  any  right  whatever  which  they  previously  had,  in 
consideration  of  the  promise  said  to  be  made  by  the  Bank  for  their 
benefit.  But  then  it  must  be  recollected  that  the  draft  and  bank- 
notes which  the  Bank  took  of  Piatt  as  money,  were  before  and 
until  then  the  property  of  M'Coy,  who  had  a  perfect  right  to  dis- 
pose of  the  same  as  he  pleased ;  that  being  indebted  at  the  time 
to  the  plaintiffs  and  desirous  to  pay  them,  he,  for  the  purpose  of 
doing  so,  transferred  his  right  of  property  in  the  draft  and  the 
bank-notes  to  the  Bank,  which  the  Bank  agreed  to  receive  as 
money  in  trust  for  the  plaintiffs,  to  the  amount  of  their  note  upon 
M'Coy.  The  indebtedness  of  M'Coy  to  the  plaintiffs  was  a  suffi- 
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cient  consideration  for  the  creation  and  support  of  the  trust  thus 
created  in  their  favour,  and  the  right  to  the  use  of  the  money 
passed  thereby  to  them,  so  as  to  entitle  them  to  demand  and 
receive  it  from  the  Bank.  They  had  the  right  and  could,  if  they 
had  chosen,  have  released  the  Bank  from  its  promise  to  satisfy 
their  demand  owing  to  them  by  M'Coy,  so  that  neither  they  nor 
M'Coy  would  have  had  any  claim  upon  the  Bank  afterwards. 
They  became  by  the  contract  made  with  the  Bank  by  Piatt  as 
the  agent  of  M'Coy,  the  party  beneficially  interested  therein,  and 
according  to  the  principle  laid  down  inBlymire  \.Boistle,  (6  Watts 
182),  entitled  to  maintain  this  action.  Assumpsit  for  money  had 
and  received  has  been  maintained  by  a  legatee  to  recover  a  legacy 
from  the  executor,  where  the  latter  owned  it  lay  ready  for  the 
plaintiff  whenever  he  would  call  for  it,  Bull.  JV.  P.  131  ;  and  why 
may  not  such  action  be  maintained  in  the  present  instance  by  the 
plaintiffs  against  the  Bank,  seeing  it  has,  according  to  both  the 
evidence  and  the  verdict  of  the  jury,  acknowledged  or  owned  that 
it  had  the  money  which  M'Coy  owed  the  plaintiffs  in  its  posses- 
sion, lying  ready  for  them  whenever  they  would  call  for  it.  It 
has  also  been  objected,  seeing  the  contract  was  made  with  M'Coy 
or  his  agent,  and  has  not  been  performed  by  the  Bank,  that  it  is 
liable  to  be  sued  by  M'Coy,  the  promisee,  and  therefore  ought  not 
to  be  held  liable  to  an  action  at  the  suit  of  the  plaintiffs,  as  it 
would  be  unreasonable  to  make  it  answerable  more  than  once  for 
a  breach  of  the  same  promise.  But  it  is  very  obvious  that  the 
recovery  here  by  the  plaintiffs  below  will  discharge  the  Bank  from 
all  responsibility  to  M'Coy  for  a  breach  of  its  promise  made  to 
him,  so  far  as  the  debt  then  payable  by  him  to  the  plaintiffs  was 
embraced  in  it.  Salk.  28;  Bull.  JVC  P.  133. 

The  last  error  but  one,  numbered  5,  seems  to  be  connected  with 
the  second  question  of  fact,  mentioned  in  the  last  error  assigned, 
which  has  just  been  discussed ;  I  will  therefore  take  it  next.  It 
is,  that  the  court  charged  the  jury  that  the  plaintiffs  might  reco- 
ver, although  the  note  presented  for  payment  was  not  the  same 
described,  (meaning  the  same  described  in  M'Coy's  letter  of  in- 
struction to  Piatt).  This,  it  must  be  observed,  was  not  the  charge 
of  the  court  to  the  jury,  but  the  contrary  of  it ;  for  the  language 
of  the  court  to  the  jury  on  this  point  is,  "Was  the  note  of  M'Coy 
to  the  plaintiffs  for  $2072,  dated  June  29th  1838,  at  six  months, 
the  note  in  view  of  the  parties  to  that  arrangement  ?"  (meaning 
the  agreement,  just  before  mentioned,  to  pay  the  notes  given  by 
M'Coy  to  certain  persons,  among  whom  were  the  plaintiffs ;)  thus 
intimating  plainly  to  the  jury,  that  unless  it  were  the  same  the 
plaintiffs  were  not  entitled  to  recover.  It  is  true  that  it  did  not 
accord  in  amount  with  the  note  mentioned  in  the  letter  of  instruc- 
tion ;  it  appeared  to  be  fifteen  dollars  more ;  but  it  was  the  only 
note  payable  at  the  time  which  the  plaintiffs  held  on  M'Coy. 
They  held  another  for  $2057.28,  nearer  in  amount  than  the  sum 
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mentioned  in  the  letter  of  instruction,  which  was  $2057 ;  but  then 
it  had  nearly  six  months  to  run  before  it  would  become  payable, 
whereas  the  notes  mentioned  in  the  letter  are  sa*id  to  be  protested 
for  non-payment  at  that  time,  and,  as  M'Coy  supposed,  remitted 
by  the  Bank  to  the  owners  or  payees.  The  evidence  was  power- 
ful, therefore,  if  not  conclusive,  to  show  that  M'Coy  intended  the 
note  of  $2072,  presented  and  claimed  by  the  plaintiffs  below,  but 
mistook  the  amount  of  it.  The  court  below  were,  therefore, 
clearly  right  in  submitting  the  question  to  the  jury  as  it  did. 

The  only  error  assigned  remaining  to  be  noticed  is  the  4th 
according  to  number,  which  alleges  that  the  court  erred  in  charg- 
ing the  jury  that  the  failure  of  the  Vicksburg  Bank,  and  protest 
of  their  draft  before  the  presentation  by  the  plaintiffs  of  the  note 
they  held,  did  not  affect  the  plaintiffs'  right  to  recover.  The 
charge  of  the  court  in  regard  to  this  point  was,  "  that  if  the  Vicks- 
burg draft  was  bought  by  the  defendant  and  received  by  it  as 
money,  and  as  such  was  received  by  it  on  deposit  in  the  account 
opened  with  Piatt,  it  was  of  no  importance  that  the  Vicksburg 
Bank  failed  before  the  plaintiffs  presented  their  note  for  payment 
to  the  defendant."  We  can  perceive  no  error  in  this;  for  the 
plaintiffs  having  been  informed  by  letter,  by  the  mail,  immediately 
after  the  deposit  was  made  for  their  benefit,  were  left,  if  they 
chose,  to  trust  and  look  to  the  defendant  below  alone  for  payment 
of  their  claim  or  debt  against  M'Coy.  It  does  not  lie  with  the 
Bank,  after  having  induced  the  plaintiffs,  by  its  promise  to  pay 
their  note  on  M'Coy,  to  give  up  looking  after  M'Coy  for  payment, 
as  otherwise  they  might  and  probably  would  have  done,  to  say 
that  it  will  not  pay  the  plaintiffs,  because  the  drawer  of  the  draft 
which  formed  the  consideration  for  its  promise  became  insolvent 
and  unable  to  pay  the  draft,  in  consequence  of  a  failure  on  the  part 
of  the  Girard  Bank,  the  drawee,  to  accept  and  pay  the  same.  The 
future  ability  of  the  Vicksburg  Bank  and  M'Coy  respectively  to 
make  the  draft  good,  in  case  the  Girard  Bank  failed  to  pay  it  at 
maturity,  was  a  matter  of  consideration  entirely  for  the  defendant 
below,  and  ought  to  have  determined  it  not  to  make  an  absolute 
and  unqualified  promise  to  pay  the  plaintiffs,  unless  it  had  resolved 
to  take  upon  itself  all  the  risk  that  might  have  to  be  encountered 
by  doing  so.  To  hold  otherwise  would  be  making  the  promise  of 
the  Bank  to  pay  the  plaintiffs  conditional,  which  would  be  directly 
contrary  to  the  express  terms  of  it,  and  placing,  possibly,  the 
plaintiffs  in  a  worse  condition  than  they  would  have  been  if  the 
promise  in  its  terms  had  been  conditional  merely,  or  never  made 
at  all.  But  it  is  clear  beyond  the  possibility  of  doubt  that  the 
Bank  (the  defendant)  has  sustained  no  injury  by  the  delay  of  the 
plaintiffs  to  present  the  note  which  they  held  on  M'Coy  to  it  for 
payment,  before  the  failure  or  insolvency  of  the  Vicksburg  Bank. 
On  the  contrary,  whatever  delay  there  was  on  the  part  of  the 
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plaintiffs  to  do  so  may  have  been  a  benefit  to  the  Bank,  (the  de- 
fendant), as  it  was  an  indulgence  to  it  and  it  alone. 

Judgment  affirmed. 


Langley  against  Heald. 

Devise  of  land  to  testator's  son  P.  to  have  and  to  hold  to  him,  his  heirs  and 
assigns  forever,  but  reserving  the  rents  and  profits  to  the  use  of  testator's  daughter 
E.  until  P.  shall  arrive  at  the  age  of  21,  bequeathing  them  to  his  daughter  during 
said  term.  In  case  P.  should  die  and  leave  no  lawful  issue,  then  devising  the 
land  to  E.  if  she  shall  then  be  living,  and  to  her  heirs  and  assigns  forever ;  and 
if  she  should  die  and  leave  no  lawful  issue,  then  over.  Held,  that  P.  took  an 
estate  in  fee  with  an  executory  devise  over  to  E.,  and  as  P.  attained  the  age  of  21 
and  married  and  had  issue,  his  estate  became  a  fee-simple  absolute. 

ERROR  to  the  Common  Pleas  of  Chester  county. 

This  was  an  action  of  ejectment  brought  by  Ishmael  Heald  by 
his  guardian  against  Jonathan  Langley,  to  recover  44  acres  of 
land  in  Chester  county.  The  following  facts  were  agreed  upon 
by  the  parties  to  be  considered  in  the  nature  of  a  special  verdict. 

Isaac  Heald,  being  seised  in  his  demesne  as  of  fee  of  the  above- 
mentioned  tract  of  land,  having  first  made  his  last  will  and  testa- 
ment, dated  February  12th  1821,  and  duly  proved  December  10th 
1822,  died,  leaving  to  survive  him  his  son  Passmore  Heald,  in  said 
will  named. 

The  said  will,  which  it  is  agreed  shall  be  considered  as  forming 
part  of  this  case,  as  if  fully  inserted  here,  contains  the  following 
item: 

"  Item.  I  give  and  devise  to  my  son  Passmore  Heald  all  that  part 
of  my  land  or  plantation  beginning,  &c.  (describing  it),  to  have 
and  to  hold  the  said  tract  of  land,  with  the  appurtenances,  to  my 
son  Passmore  Heald,  his  heirs  and  assigns  forever ;  but  neverthe- 
less I  reserve  the  rents  and  profits  of  said  land  to  the  use  of  my 
daughter  Elizabeth  until  my  said  son  Passmore  shall  arrive  to  the 
age  of  21  years,  which  I  will  and  bequeath  to  her  my  said  daugh- 
ter during  said  term.  In  case  my  son  Passmore  should  die  and 
leave  no  lawful  issue,  then  I  will  and  devise  the  aforesaid  lot  or 
plantation  to  my  daughter  Elizabeth  (if  she  shall  be  then  living) 
and  to  her  heirs  and  assigns  forever;  and  in  case  my  said  daugh- 
ter Elizabeth  should  die  and  leave  no  lawful  issue,  in  that  case 
ray  will  is  that  the  said  land  shall  be  equally  divided  in  fee-simple 
among  my  children  that  shall  be  then  living." 

A  transcript  of  a  judgment  against  Passmore  Heald  was  en- 
tered, and  fieri  facias  and  venditioni  exponas  issued  thereon  from 
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the  Common  Pleas  of  Chester  county,  under  which  the  tract  of 
land  mentioned  in  said  will  was  sold  to  the  defendant,  Jonathan 
Langley,  and  deed-poll  therefor  made  to  him  by  the  sheriff,  duly 
acknowledged,  and  dated  February  3d  1834. 

Passmore  Heald  having  survived  Isaac  Heald,  his  father,  at- 
tained the  age  of  21  years  and  married  a  certain  Luvena  Lobb, 
and  by  her  had  issue,  the  plaintiff  in  this  case ;  and  on  the  9th 
May  1843  Passmore  died,  leaving  to  survive  him  Luvena  and  the 
plaintiff,  Ishmael  Heald,  his  only  child  and  heir-at-law. 

The  court  rendered  judgment"  for  the  plaintiff  below. 

Errors  assigned : 

1.  The  court  erred  in  giving  judgment  for  the  plaintiff. 

2.  According  to  the  statement  of  the  case,  the  plaintiff  had  no 
estate  or  interest  in  the  land  claimed  in  the  action,  and  the  judg- 
ment of  the  court  should  have  been  rendered  for  the  defendant. 

Lewis,  for  the  plaintiff  in  error.  Passmore  Heald  look  a  fee- 
simple  on  arriving  at  21,  with  an  executory  devise  over  to  Eliza- 
beth in  case  he  died  and  left  no  issue,  Elizabeth  living.  It  was 
not  an  indefinite  failure  of  issue,  and  therefore  not  an  estate  tail 
in  Passmore.  The  word  "  then"  is  also  effective  to  show  that  the 
testator  contemplated  the  failure  of  issue  within  the  life  of  Pass- 
more.  Wilmot's  Opinions  308,  quoted  16  Johns.  387;  Eichelberger 
v.  Barnitz,  (9  Watts  450) ;  Pells  v.  Brown,  (Cro.  Jac.  590) ;  Porter 
v.  Bradley,  (4  T.  R.  143) ;  Roe  v.  Jeffery,  (7  Ib.  589) ;  Doe  v.  Wet- 
ton,  (2  Bos.  $>  P.  324) ;  Hauer  v.  Shitz,  (3  Yeates  205) ;  McCarthy 
v.  Dawson,  (1  Whart.  4);  JVebinger  v.  Upp,  (]SSerg.  4*  Rawle  65); 
Richardson  v.  Noyes,  (2  Mass.  62) ;  Doe  v.  Webber,  (1  Barn.  fy  Aid. 
713) ;  Hockley  v.  Mau-bey,  (3  Bro.  Ch.  R.  82) ;  Keating  v.  Reynolds, 
(1  Bay  80) ;  Glover  v.  Monchton,  (3  Bingh.  9) ;  Wells  v.  Ritter,  (3 
Whart.  224) ;  Wilkes  v.  Lion,  (2  Cow.  333) ;  Pinbury  v.  Elkin,  (1 
P.  Wms.  563)  ;  Wilkinson  v.  South,  (7  T.  R.  557) ;  Fosdick  v.  Cor- 
nell, (1  Johns.  440);  Jackson  v.  Blanshan,  (3  Ib.  292);  Moffat  \. 
Strong,  (10  Ib.  12);  Jackson  v.  Stoats,  (11  Ib.  337);  Anderson  v. 
Jackson,  (16  Ib.  382).  The  intention  is  paramount.  Here  the 
testator  could  not  intend  an  estate  tail  to  go  to  one  son  only,  that 
being  contrary  to  our  habits  and  laws ;  nor  that  Passmore  should 
be  able  to  bar  the  subsequent  estates  by  a  common  recovery. 
This  case  cannot  be  distinguished  substantially  from  Pells  v. 
Brown,  (Cro.  Jac.  590) ;  and  if  that  is  authority,  it  is  decisive  in 
our  favour. 

Hempnill,  contra,  contended  that  Passmore  Heald  took  an  estate 
tail  with  contingent  remainder  to  Elizabeth,  and  after  her  over, 
and  the  plaintiff  below  held  title  as  heir  in  tail.  Haines  v.  Witmer, 
(2  Yeates  400);  Willis  v.  Bucher,  (2  Binn.  455);  Clark  v.  Baker, 
(3  Serg.  fy  Rawle  470) ;  Cause  v.  Wiley,  (4  Ib.  509) ;  Irwin  v.  Dun- 
woody,  (17  Ib.  61) ;  Caskey  v.  Brewer,  (Ib.  441) ;  Heffner  v.  Knep- 
vii.  — 13  i 
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per,  (6  Watts  18)  ;  1  Pow.  Dev.  188  ;  Sharp  v.  Thompson,  (1  Whart. 
139);  Dewitt  v.  EWre</,  (4  Watts  <$•  /Ser#.  414). 


The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  question  that  arises  in  this  case  is,  whether 
the  devisee  Passmore  Heald  took  an  estate  in  fee  with  an  execu- 
tory devise  over  to  the  testator's  daughter  Elizabeth,  or  an  estate 
tail.  In  the  former  case,  the  title  of  the  purchaser  at  sheriff's 
sale  is  good  ;  in  the  latter,  the  plaintiff  below  is  entitled  as  heir 
in  tail.  The  principle  is  now  settled  by  frequent  decisions,  and 
especially  in  the  case  of  PcHs  v.  Brown,  (Cro.  Jac.  590),  which  is 
considered  a  leading  case  on  this  subject,  3  Yeates221,  7  T.  R. 
596,  that  an  executory  devise  over  after  an  indefinite  failure  of 
issue  is  too  remote  ;  but  if  the  failure  of  issue  be  limited  to  a  life 
or  lives  in  being,  and  21  years  and  some  months  after,  it  is  good. 
Where,  therefore,  the  father  in  that  case  devised  his  lands  to  his 
youngest  son  and  his  heirs,  and  if  he  died  without  issue,  living  the 
eldest,  then  to  him  and  his  heirs,  it  was  held  that  the  youngest  son 
took  a  fee  which  was  determined  by  his  death  without  issue  during 
his  eldest  brother's  life-time,  and  that  the  eldest  brother  took.  So 
in  a  still  earlier  case,  Hynd  v.  Lyon,  (5  Bac.  Jib.  777,  tit.  "  Rent,  dp 
Reversion"),  the  devise  was  to  the  son  and  his  heirs,  and  if  he  died 
before  24  and  without  heirs  of  his  body,  remainder  over  ;  the  remain- 
der over  was  held  good.  Applying  this  rule  to  the  case  before  us, 
it  seems  the  estate  devised  to  Passmore  Heald  was  a  fee,  and  the 
remainder  over  good  as  an  executory  devise  ;  but  as  the  event  did 
not  happen  on  which  Passrnore's  estate  should  be  defeated,  it* 
became  a  fee-simple  absolute.  For  the  words  are,  "  If  he  die  and 
leave  no  lawful  issue,  then  to  his  daughter  Elizabeth  if  she  shall 
be  then  living,  and  to  her  heirs  and  assigns  forever,"  in  which 
the  word  "  then"  refers  to  the  death,  and  the  period  contemplated 
is  whilst  Elizabeth  is  living.  The  case  falls  within  the  class  men- 
tioned in  EicheJberger  v.  Barnitz,  (9  Watts  450),  as  exceptions  to 
the  general  rule  that  the  words,  if  he  die  without  issue,  or  on 
failure  of  issue,  or  for  want  of  issue,  or  without  leaving  issue,  then 
over  in  fee,  the  estate  of  the  first  taker  is  a  fee-tail  ;  that  is  to  say, 
it  ranks  in  that  class  where  the  period  at  which  the  devise  over  is 
to  take  effect  is  expressly  or  impliedly  limited  to  the  time  before 
mentioned,  and  in  which  the  testator  has  been  considered  as  mean- 
ing a  failure  of  issue  within  a  fixed  period,  and  not  an  indefinite 
failure  of  issue.  When  the  first  estate  is  for  life,  the  construction 
may  be  otherwise,  as  in  Wyld  v.  Levris,  (1  Aik.  432),  where  the 
testator  devised  to  his  wife  E.,  without  any  words  of  limitation, 
and  that  if  she  should  have  no  son  or  daughter  by  him  begotten 
on  her  body  and  for  want  of  such  issue,  then  the  premises  to 
return  to  his  brother  I.  W.  if  he  be  then  living,  and  his  heirs 
forever.  This  was  held  by  Lord  HARDWICKE  an  estate-tail 
in  E.,  but  on  the  ground  that  by  an  opposite  construction  the 


March  1844.]  OF  PENNSYLVANIA.  99 

[Langley  v.  Heald.] 

testator's  grand-children  would  be  excluded,  and,  as  Mr  Powell 
remarks,  the  children  also.  2  Pow.  Dev.  583.  But  no  such  reason 
applies  where  the  devise  to  the  first  taker  is  a  fee ;  and  therefore 
the  construction  has  been  uniformly  otherwise  in  words  of  similar 
import.  Here  the  first  devise  is  of  a  fee,  subject  to  be  defeated 
by  the  death  of  Passmore  without  issue  during  the  life-time  of 
Elizabeth :  and  that  event  not  having  occurred,  his  estate  became 
absolute. 

Judgment  reversed,  and  judgment  for  defendant. 


Coates's  Appeal. 

When  money  is  raised  by  sheriff's  sale  of  land  and  brought  into  court  for  dis- 
tribution, the  court  has  an  equitable  jurisdiction  to  set  off  one  judgment  against 
another,  independently  of  the  statutes  or  Defalcation  Act. 

The  right  of  subrogation  rests  on  principles  of  pure  equity,  and  will  not  be 
allowed  to  a  party  who  is  indebted  to  the  judgment  debtor  against  whom  he  asks 
to  be  substituted  as  plaintiff,  without  first  satisfying  such  debt. 

Judgment  against  principal  and  surety.  The  surety  became  insolvent,  and  his 
land  was  sold  and  the  money  brought  into  court,  and  the  judgment  paid  out  of  it. 
The  principal  had  a  subsequent  judgment  against  the  surety;  and  moreover  the 
surety  had  covenanted  with  the  principal  to  pay  off  a  judgment  against  land  con- 
veyed to  him  by  the  principal,  which  he  had  failed  to  perform,  and  the  lien  of  the 
judgment  had  expired  as  against  the  surety.  Other  subsequent  judgments  existed 
against  the  surety,  //e/t/tliat  these  subsequent  creditors  were  not  entitled  to  set- 
off  the  amount  paid  out  of  the  moneys  in  the  first  mentioned  judgment  against 
the  claim  of  the.  principal  on  his  judgment,  but  that  the  principal  had  a  right  to 
the  amount  of  his  judgment  out  of  the  moneys  in  court. 

THIS  was  an  appeal  from  a  decree  of  the  Common  Pleas  of 
Chester  county  on  the  distribution  of  moneys  raised  by  sheriff's 
sale,  in  which  it  was  agreed  that  the  following  statement  of  facts, 
upon  which  the  question  in  the  case  arose  and  the  decree  of  the 
Court  of  Common  Pleas  was  made,  be  certified  to  this  court : 

On  the  5th  July  1835,  Jesse  Coates  was  the  owner  in  fee-simple 
of  several  tracts  of  land  in  Chester  county,  on  which  there  were 
some  incumbrances  by  judgments  and  mortgages,  much  less  in 
amount  than  the  value  of  the  lands.  He  was  also  seised  in  right 
of  his  wife  of  a  tract  of  7  acres  and  39  perches  lying  on  the  Bran- 
dywine,  in  the  same  county.  On  that  day  a  judgment  was  entered 
in  the  Common  Pleas  of  said  county  in  favour  of  Dorothy  Vas- 
tine  against  Coates,  on  his  bond  and  warrant  of  attorney,  for 
$200,  which  judgment  was  subsequently  marked  to  the  use  of 
Benjamin  I.  Miller.  In  April  1839,  Coates  and  wife  sold  and  con- 
veyed to  Pennock  three  several  tracts  of  land,  (two  of  them 
acquired  in  1837,  and  the  other  of  which  was  the  7  acres  39 
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perches  above  mentioned),  for  the  sum  of  $6567.88.  This  consi- 
deration was  made  up  for  the  most  part  of  the  amount  of  several 
judgments  and  mortgages  then  liens  on  the  land  of  Coates,  among 
which  was  the  Vastine  judgment.  On  the  day  of  the  delivery  of 
the  deed  to  Pennock,  the  following  agreement,  annexed  to  a  list 
of  liens  against  Coates,  was  entered  into : 

In  consideration  of  Dr  Jesse  Coates  and  wife  this  day  delivering 
to  George  W.  Pennock  a  deed  for  the  Cain  rolling-mills  and  lands 
thereto  belonging,  as  described  in  said  deed,  which  bears  date  the 
2d  April  1839,  the  said  George  W.  Pennock  covenants  and  agrees 
to  pay  and  discharge  all  the  judgments  and  mortgages  contained 
in  the  foregoing  list  within  one  month  from  the  date  hereof,  except 
Goodwin  Chalfant's  judgment,  and  the  mortgage  and  bond  and 
judgment  thereon,  assigned  to  him  by  George  Brinton,  which  the 
said  Dr  Jesse  Coates  covenants  and  agrees  to  pay  in  consideration 
of  the  premises  and  of  the  above  balance  of  $91.59  having  this 
day  been  paid  him.  If  there  should  be  any  error  in  the  calcula- 
tion of  interest  aforesaid,  the  parties  agree  to  correct  it.  Witness 
our  hands  and  seals,  the  20th  day  of  April  1839. 

GEORGE  W.  PENNOCK.  [L.  s.] 
JESSE  COATES.  [L.  s.] 
Sealed  and  delivered,  &c. 

Among  the  liens  in  said  list  was  the  Vastine  judgment.  The 
mortgage  referred  to  in  said  agreement  was  a  lien  upon  oilier  land 
of  Coates  and  wife  not  conveyed  to  Pennock,  and  the  judgment 
therein  referred  to  was  entered  on  the  bond  accompanying  the 
mortgage,  for  the  same  debt,  March  21st  1839.  In  April  1840  a 
judgment  was  entered  in  favour  of  Nathan  Baker  against  Coates 
and  Pennock,  on  their  joint  and  several  bond  and  warrant  of 
attorney,  for  $300,  in  which  Pennock  was  surety  for  Coates.  On 
the  20th  September  1841,  Coates  recovered  judgment  against 
Pennock  on  award  of  referees  for  $789.50,  for  a  cause  of  action 
different  from  that  contained  in  the  above  agreement.  Under  this 
judgment  the  real  estate  of  Pennock,  which  he  thus  purchased  of 
Coates  and  wife,  was  sold  and  the  fund  in  court  raised.  The 
proceeds  of  sale  were  sufficient  to  pay  Coates's  judgment  and  all 
prior  liens,  including  Baker's  judgment,  which  was  accordingly 
paid  out  of  the  proceeds. 

The  Vastine  judgment  was  revived  by  scire  facias  against 
Coates  within  five  years  from  its  entry,  in  1840,  and  remains  a 
lien  against  his  real  estate ;  but  the  holder  of  it  neglected  to  revive 
it  within  five  years  against  Pennock.  The  amount  due  thereon 
at  the  time  of  the  sheriff's  sale  of  Pennock's  real  estate  was  $226. 
78.  Execution  had  been  issued  upon  it  to  November  term  1841, 
and  Coates  paid  $17.58  interest,  and  $11.41  costs  thereon,  January 
5th  1842.  There  are  other  judgments  against  Pennock  subsequent 
to  Coates's,  the  first  of  which  is  held  by  Thomas  Taylor,  amount- 


March  1844.]  OF  PENNSYLVANIA.  101 

[Coates's  Appeal.] 

ing  to  more  than  sufficient  to  absorb  the  sum  in  controversy.  At 
the  time  of  the  sheriff's  sale,  Pennock  was  and  still  is  insolvent. 
The  amount  paid  Baker  on  his  judgment  out  of  the  proceeds  of 
sale  of  Pennock's  property  was  $343.43.  The  fund  in  court  is 
$343.43,  and  is  a  part  of  the  proceeds  of  said  sale  which  reached 
and  was  applicable  to  the  payment  of  Coates's  judgment. 

The  court  decreed  that  Coates  was  not  entitled  to  it,  but  that 
it  must  be  applied  to  the  payment  of  subsequent  liens  against 
Pennock. 

To  this  decree  the  following  exceptions  were  filed  in  this  court : 

1.  The  court  ought  to  have  decreed  the  money  in  court  to  Jesse 
Coates. 

2.  They  ought  to  have  decreed  $255.77,  the  amount  of  the 
Vastine  judgment,  to  Coates. 

Darlington,  for  the  appellant,  cited  8  Wend.  352;  9  Watts  266; 
8  Ib.  157,  329 ;  2  Ib.  205 ;  1  Ib.  140 ;  4  76.  95 ;  10  Serg.  $  Rawh 
137 ;  3  P.  R.  381 ;  4  Rawle  98. 

Meredith,  contra,  referred  to  5  Madd.  R.  459 ;  2  Vern.  428, 117 ; 
4  Watts  $  Serg.  19;  1  Vez.  375. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — In  order  to  determine  the  matter  in  contest  be- 
tween the  parties,  little  more  seems  to  be  necessary  than  to  state 
their  relative  position  to  each  other  in  regard  to  their  mutual 
claims.  Nathan  Baker  had  a  judgment  against  Coates  and  Pen- 
nock for  $300,  in  which  Pennock  was  the  surety  merely  of  Coates, 
which  bound  the  real  estate  of  Pennock.  Coates  had  a  judgment 
also  against  Pennock,  of  a  subsequent  date,  which  bound  the  same 
estate.  On  the  20th  April  1839,  Pennock,  anterior  to  those  judg- 
ments being  obtained  against  him,  acquired  his  real  estate  from 
Coates  by  purchase,  subject  to  certain  incumbrances,  which  he 
bound  himself  to  Coates  to  pay  off  within  one  month  from  that 
date ;  among  which  incumbrances  was  a  judgment  in  favour  of 
Dorothy  Vastine  against  Coates  for  $200,  dated  the  5th  July  1835. 
This  judgment,  however,  Pennock  never  paid,  and  the  plaintiff  in 
it  suffered  the  lien  of  it  on  the  real  estate  purchased  by  Pennock 
of  Coates  to  expire,  by  her  neglect  to  continue  it  as  directed  by  the 
Acts  of  Assembly  passed  in  this  behalf.  Other  judgments,  beside 
those  of  Baker  and  Coates,  existed  against  Pennock,  of  a  subse- 
quent date,  which  also  bound  his  real  estate.  Under  this  state 
of  things  Coates  sued  out  an  execution  upon  his  judgment,  by 
virtue  whereof  the  real  estate  of  Pennock  was  seized,  condemned 
to  sale,  and  sold  afterwards  under  a  writ  of  venditioni  exponas  by 
the  sheriff,  and  the  money  arising  therefrom  brought  by  him  into 
court,  out  of  which  the  amount  of  the  judgment  in  favour  of  Baker 
was  paid.  Upon  this  being  done,  Pennock  and  his  subsequent 
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judgment  creditors,  claiming  that  he  had  thereby  become  the 
creditor  of  Coates  to  the  amount  paid  out  of  the  proceeds  of  the 
sale  of  his  real  estate  in  discharge  of  the  Baker  judgment,  applied 
to  the  court  below,  into  which  the  money  was  brought  by  the 
sheriff,-  to  have  the  same  amount  deducted  from  the  amount  of  the 
judgment  which  Coates  had  against  him.  This  application  was 
opposed  by  Coates ;  but  the  court,  conceiving  that  Pennock  and 
his  subsequent  judgment  creditors  were  entitled  to  have  it  done, 
accordingly  decreed  it  to  be  so.  Coates,  however,  considering 
himself  thereby  aggrieved,  appealed  to  this  court  for  redress. 

Having  now  stated  the  facts  of  the  case,  it  is  proper,  in  the  first 
place,  to  observe  that  the  application  of  Pennock  and  his  subsequent 
judgment  creditors  to  the  court  below  could  only  be  entertained 
and  acted  on  in  their  favour  upon  equitable  principles,  for  we  have 
no  statute  authorizing  it ;  and  consequently,  without  a  clear  equity 
being  shown  on  their  part  to  have  the  deduction  asked  for  allowed, 
they  had  no  right  thereto,  and  could  not  claim  it.  That  an  appli- 
cation for  a  set-off  under  such  circumstances  does  not  come  within 
the  provisions  of  our  Defalcation  Act,  is  very  clear,  but  must,  as 
was  said  by  Lord  KEN  vox  in  Mitchell  v.  Oldfield,  (4  T.  R.  123), 
depend  on  the  general  jurisdiction  of  the  court  over  the  suitors  in 
it,  and  was  an  equitable  part  of  their  jurisdiction  which  had  been 
frequently  exercised.  No  doubt,  as  Lord  MANSFIELD  says,  equity 
requires  that  cross  demands  should  be  made  to  compensate  each 
other,  by  deducting  the  less  sum  from  the  greater,  and  the  dif- 
ference is  the  only  sum  which  can  be  justly  due.  Green  v.  Farmer, 
(4  Kurr.  2220).  And  courts  of  equity  accordingly  exercised  juris- 
diction for  the  purpose  of  effecting  this  end,  in  cases  of  cross 
demands,  before  any  statutory  provision  was  made  authorizing 
the  courts  of  common  law  to  interpose  their  authority  for  a  like 
purpose.  Collins  v.  Collins,  (2  Burr.  820).  In  Ramsey's  Appeal, 
(2  Watts  230),  Mr  Chief  Justice  GIBSON,  in  delivering  the  opinion 
of  the  court,  recognises  the  equitable  jurisdiction  of  the  courts  of 
law  to  set-off  cross  judgments,  by  declaring  that  "judgments  are 
set  against  each  other,  not  by  force  of  the  statute,  but  by  the 
inherent  powers  of  the  courts  immemorially  exercised,  being 
almost  the  only  equitable  jurisdiction  originally  appertaining  to 
them  as  courts  of  law.  An  equitable  right  of  setting  off  judg- 
ments, therefore,  is  permitted  only  where  it  will  infringe  on  no 
other  right  of  equal  grade ;  consequently,  it  is  not  to  affect  an 
equitable  assignee  for  value."  Strictly  speaking,  however,  Pen- 
nock is  not  a  judgment  creditor  here  of  Coates,  as  he  has  no  judg- 
ment against  Coates,  unless  by  having  paid  the  Baker  judgment 
as  the  surety  merely  of  Coates  he  can  claim  to  be  subrogated  to 
the  right  of  the  plaintiff  therein,  and  thus  be  put  on  the  same 
footing  of  a  judgment  creditor  of  Ooates,  so  as  to  have  the  amount 
paid  on  the  Baker  judgment  set-off  against  an  equal  amount  of 
the  judgment  in  favour  of  Coates  against  him. 


March  1844.]  OF  PENNSYLVANIA.  103 

[Coates's  Appeal.] 

But  the  right  of  subrogation  rests  on  principles  of  pure  equity, 
and  ought  never  to  be  granted  to  a  party  where  it  appears  that  he 
is  indebted,  on  any  account,  in  an  equal,  less  or  greater  amount, 
to  the  person  against  whom  the  judgment  exists  to  which  he  asks 
to  be  substituted  as  plaintiff,  without  first  satisfying  such  indebt- 
edness :  but  more  especially  ought  it  not  to  be  granted  where  it 
appears,  as  in  this  case,  that  Pennock  is  indebted  to  Coates  for 
not  having  paid  the  Vastine  judgment,  which  he  bound  himself  to 
Coates  to  pay  as  part  of  the  consideration  upon  which  he  origi- 
nally obtained  the  very  estate  from  Coates,  from  which  the  money 
in  question  has  been  raised  by  the  sheriff's  sale.  The  effect  of  the 
decree  of  the  court  below,  therefore,  was  not  only  to  prevent 
Coates  from  receiving  so  much  of  the  purchase  money  which  Pen- 
nock  had  bound  himself  to  pay  for  him  for  the  estate,  from  the 
sale  of  which  by  the  sheriff  the  money  in  court  was  raised,  but 
to  deprive  him  of  so  much  of  his  judgment  against  Pennock,  for 
which  he  had  let  Pennock  have  other  property  or  money ;  thus 
making  the  loss  to  Coates,  as  Pennock  is  insolvent,  twice  as  much 
at  least  as  it  ought  to  be,  under  any  rational  or  equitable  view 
that  can  possibly  be  taken  of  the  case.  It  appearing,  therefore, 
that  Pennock  is  not  entitled  to  be  subrogated  to  the  rights  of  Baker, 
the  plaintiff  in  the  judgment  paid  off,  it  is  clear  that  he  at  most 
can  only  be  considered  as  a  simple  contract  creditor  of  Coates  for 
so  much  money  paid  for  him  as  was  applied  to  the  discharge  of 
the  Baker  judgment,  for  which  at  law  he  has  no  remedy  except 
that  of  bringing  his  action  of  assumpsit  against  Coates  for  money 
paid  out  to  his  use ;  but  if  he  were  to  bring  such  action,  it  is  per- 
fectly clear  that  Coates,  under  our  Defalcation  Act,  would  defeat 
his  recovery  to  the  extent  of  the  Vastine  judgment,  by  defalcating 
the  amount  thereof,  which  Pennock  obligated  himself  to  Coates  to 
pay,  and  ought  to  have  paid  long  before  he  could  be  said  to  have 
paid  the  Baker  judgment.  Having  now  shown  that  Pennock  has 
no  right  either  in  law  or  equity  to  have  the  set-off  or  deduction 
allowed,  which  was  made  by  the  decree  of  the  court  below,  it  is 
difficult,  if  not  impossible,  to  conceive  any  rational  ground  upon 
which  his  subsequent  judgment  creditors  can  claim  it ;  for  the 
equity  of  Coates  is  at  least  equal,  if  not  superior  to  theirs,  and  his 
legal  right  to  or  lien  upon  the  fund  in  court  being  prior  in  point  of 
time  to  theirs,  must  prevail  and  give  him  a  preference. 

Decree  of  the  court  below  reversed,  and  the  money  in  contest 
decreed  to  be  paid  to  Coates,  the  appellant. 
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Hagner  against  Heyberger. 

NISI    PRIDS. 

'    ,     ^ 

•  v  '     '  ^* 

'  t.  .    i 

An  injunction  will  not  be  granted  to  restrain  an  individual  from  exercising  the 
office  of  school  director,  who  has  accepted  the  office  of  commissioner  of  an  incor- 
porated district.  The  question  of  his  right  to  exercise  the  duties  of  the  office 
must  be  tried  by  proceedings  on  a  writ  of  quo  warranto,  which  affords  an  ample 
legal  remedy. 

Equity  has  no  jurisdiction  with  regard  to  the  election  or  am otion  of  corporators, 
nor  in  case  of  a  public  officer  de  facto  of  a  municipal  character. 

The  English  chancery  can  by  injunction  restrain  the  commission  of  acts  con- 
trary to  equity.  The  limited  chancery  powers  of  the  courts  of  Pennsylvania 
extend  only  to  prevent  acts  contrary  to  law. 

The  case  is  fully  stated  in  the  opinion  of 

SERGEANT,  J. — This  is  a  bill  filed  praying  for  an  injunction  to 
restrain  the  defendant  from  exercising  the  office  of  school  director 
of  the  eleventh  section  of  the  first  school  district,  alleging  that 
the  defendant  claims  and  exercises  the  office  when  he  has  no  right 
to  do  so,  as  his  office  has  become  vacant  by  reason  of  his  having 
been  elected  to  and  accepted  the  office  of  commissioner  of  the  dis- 
trict of  Penn,  a  new  district  lately  surveyed  and  laid  out,  com- 
prising parts  of  North  Penn  township  and  South  Penn  township, 
under  the  Acts  of  Assembly  of  the  10th  April  1843  and  26th 
February  1844;  and  the  sole  question  raised  by  the  bill  is,  whe- 
ther the  defendant  can  now  legally  hold  and  exercise  the  office  of 
school  director,  or  is  to  be  deemed  an  usurper,  and  all  his  acts  to 
be  considered  illegal  and  intrusive.  This  remedy  by  injunction 
is  not  sought  as  auxiliary  to  any  other  relief,  but  as  the  exercise 
of  a  primary  and  independent  jurisdiction  with  a  view  to  decide 
that  question  alone,  and  to  declare  the  defendant  not  a  legal  officer. 
The  defendant  appears  and  contends,  first,  that  an  injunction  is 
not  sustainable  in  the  present  case ;  and,  second,  that  under  the 
provisions  of  various  Acts  of  Assembly  from  time  to  time  passed, 
concerning  the  school  directors  in  this  county,  no  incompatibility 
existed,  but  that  he  is  legally  qualified  to  hold  and  exercise  both 
the  office  of  commissioner  of  the  district  of  Penn  and  school 
director  of  the  eleventh  section. 

It  is  unnecessary  to  examine  at  large  the  question  how  far  any 
court  of  chancery  on  a  bill  for  an  injunction  in  the  case  of  a  pri- 
vate corporation  could  undertake  to  decide  upon  the  right  of  an 
officer  to  exercise  the  franchises  attached  to  his  office,  and  declare 
who  was  duly  elected  or  not,  or  otherwise  competent  or  incompe- 
t  -at  to  hold  it,  because  the  present  is  not  the  case  of  a  private 
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corporation,  but  of  an  individual  claiming  to  exercise  a  public 
office  in  its  nature  municipal,  and  not  composing  a  corporation  or 
part  of  a  corporation.     But  in  the  only  case  that  has  been  cited, 
The  Attorney-General  v.  The  Bank  of  Utica,  (2  Johns.  Ch.  371), 
Chancellor  KENT  refused,  on  a  bill  filed  for   an   injunction,  to 
inquire  into  the  right  of  the  defendant  to  exercise  the  banking 
privilege,  considering  it  as  not  the  appropriate  remedy,  but  that 
an  ample  legal  remedy  existed  through  the  medium  of  the  writ 
of  quo  warranto.     On  general  principles,  I  should  say  that  a  bill 
for  an  injunction  is  not  in  its  nature  a  proceeding  to  try  the  ques- 
tion raised  here,  whether  the  defendant  by  accepting  the  office  of 
commissioner  of  the  district  of  Penn,  vacated  the  office  of  school 
director.     An  injunction  would  seem  to  be  a  writ  adapted  to  con- 
trol and  regulate  officers  in  the  discharge  of  their  functions,  when 
they  are  confessedly  such,  rather  than  to  try  their  right  to  hold 
and  exercise  their  offices.    Thus  if,  as  is  said  by  Chancellor  KENT, 
directors  of  an  insurance  company  were  to  appropriate  the  funds 
to  their  own  private  emolument;  or  if,  disregarding  their  proper 
sphere  of  duty,  they  were  to  divert  them  to  making  roads  and 
canals,  or  building  theatres  or  churches ;  no  doubt  chancery  would 
interfere  and  correct  the  abuse.     But  when  the  question  is  whe- 
ther a  corporation  has  forfeited  its  charter  or  usurped  its  fran- 
chise, this  court  is  not  the  proper  tribunal.     And  accordingly,  in 
The  Attorney- General  v.  Earl  of  Clarendon,  (17  Fez.  491),  it  is 
expressly  declared  by  the  master  of  the  rolls,  that  chancery  has 
no  jurisdiction  with  regard  either  to  the  election  or  amotion  of 
corporators  of  any  description.     Corporators  who  are  constituted 
trustees  have  sometimes  been  by  decrees  of  the  court  of  chancery 
divested  of  their  trust  for  an  abuse  of  it,  as  other  trustees  would 
have  been,  but  that  goes  on  other  considerations ;  and  see  Com- 
monwealth v.  Bank  of  Pennsylvania,  (3  Watts  6f  Serg.  184),  where 
an  injunction  was  applied  to  the  case  of  a  trust  against  a  corpo- 
ration. 

If  this  be  so  as  to  private  corporations,  &  fortiori  would  it  refuse 
the  injunction  in  the  case  of  a  public  officer  of  a  municipal  cha- 
racter, when  there  is  a  plain  legal  remedy  provided  by  Act  of 
Assembly  of  nearly  cotemporary  date,  by  means  of  the  writ  of 
quo  warranto,  which  can  probe  the  disease  and  eradicate  it,  whilst 
the  most  an  injunction  could  do  would  be  but  to  film  it  over.  In 
addition  to  this,  the  difficulty  meets  us  that  it  would  be  determin- 
ing collaterally  the  right  of  a  person  who  claims  the  office  by 
colour  of  title,  and  exercises  it  de  facto,  which  it  has  frequently 
been  decided  cannot  be  done.  To  bring  his  right  to  a  fair  trial, 
you  must  proceed  directly  and  frame  the  issue  so  as  to  try  it ; 
and  in  the  trial  of  that  right  by  quo  warranto,  the  law  secures  to 
the  defendant  the  privilege  of  a  trial  by  jury  in  relation  to  con- 
tested facts,  which  would  be  taken  away  by  the  proceeding  by 
injunction. 

vn.  — 14 
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Independently,  however,  of  these  considerations,  it  is  ever  to 
be  borne  in  mind  that  the  chancery  powers  of  this  court  are  very 
far  from  being  universal,  so  as  to  embrace  the  great  variety  of 
subjects  cognizable  by  courts  of  that  description  in  the  United 
States'  judiciary,  or  that  of  many  of  the  States  that  have  chan- 
cellors, or  the  chancery  of  England.  On  the  contrary,  the  chan- 
cery jurisdiction  of  this  court  is  of  a  limited  character,  being  only 
a  portion  carved  out  of  a  large  mass,  and  confided  to  our  existing 
common  law  tribunals.  It  is  regulated  by  express  provisions  of 
our  Acts  of  Assembly,  beyond  which  we  are  not  at  liberty  to  go; 
and  the  question  is,  whether  the  power  to  sustain  the  proceeding 
by  injunction  against  a  municipal  officer,  for  the  purpose  of  trying 
his  right  to  the  office,  is  given  to  us.  The  power  is  certainly  not 
vested  by  the  5th  clause  of  the  13th  section  of  the  Act  of  16th 
June  1836,  giving  this  court  the  supervision  and  control  of  all 
corporations,  other  than  those  of  a  municipal  character,  and  unin- 
corporated societies  or  associations  and  partnerships ;  for  the 
school  directors,  as  has  been  already  said,  are  not  a  corporation, 
and,  so  far  as  they  may  resemble  the  objects  of  jurisdiction  here 
mentioned,  they  would  be  excluded  by  the  terms  of  the  law. 
Over  corporations  of  a  municipal  character  this  court  has  no 
general  chancery  control,  it  being  apparently  thought  by  the 
Legislature  that  the  ordinary  legal  remedies  provided  were  suffi- 
cient, and  that  it  was  only  the  numerous  and  diversified  classes 
of  private  corporations  so  universally  diffused  amongst  us,  that 
required  the  interposition  of  the  strong  power  of  a  court  of  chan- 
cery to  keep  them  within  the  limits  of  law  and  duty.  I  speak  not 
now  of  the  next  clause  to  which  I  am  going  to  advert,  providing 
especially  for  injunctions  in  certain  cases,  because  that  clause  no 
doubt  applies  to  all  persons,  corporations,  municipal  or  otherwise, 
as  well  as  individuals,  and  is  a  remedy  of  a  peculiar  character. 

I  refer  to  the  5th  clause  of  the  latter  part  of  the  13th  section, 
which  it  has  been  strenuously  urged  on  behalf  of  the  complainants 
reaches  their  case,  and  authorizes  us  to  issue  the  injunction  prayed 
for  by  the  bill ;  that  is  to  say,  the  power  of  a  court  of  chancery  is 
given  to  this  court,  so  far  as  it  relates  to  the  prevention  or  restraint 
of  the  commission  or  continuance  of  acts  contrary  to  law,  and 
prejudicial  to  the  interests  of  the  community  or  the  rights  of  indi- 
viduals. But  if,  as  appears  before,  even  an  English  court  of 
chancery  would  not  sustain  the  injunction  proceeding  to  try  the 
election  or  amotion  of  corporators  of  any  description,  but  would 
leave  that  to  the  ordinary  legal  remedy,  how  can  it  be  supposed 
we  could  do  it,  when  our  chancery  jurisdiction  is  so  much  cur- 
tailed of  the  portion  they  possess  ?  This  clause  certainly  does 
not  give  us  any  power  not  possessed  by  them ;  on  the  contrary, 
we  possess  only  so  much  of  their  power  as  is  embraced  under  this 
head ;  and  if  they  would  not  do  it  because  there  is  an  ample  legal 
remedy,  the  same  reason  would  prevent  our  exercise  of  it.  But 
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not  only  is  this  the  case ;  but  this  injunction  power,  as  given  to 
us,  is  restricted  in  the  clause  itself  within  much  narrower  limits 
than  theirs.  They  may  issue  injunctions  to  restrain  acts  contrary 
to  equity,  such,  for  example,  as  to  stay  proceedings  at  law.  We 
cannot  do  that.  The  acts  must  be  contrary  to  law,  as  well  as 
prejudicial  to  the  interests  of  the  community  or  the  rights  of  indi- 
viduals ;  it  is  not  a  sufficient  ground  that  they  are  contrary  to 
equity.  And  the  object  of  this  clause  was  to  furnish  adequate 
redress  in  cases  where,  although  an  action  at  law  was  maintain- 
able, yet  the  injury  might  be  irreparable,  and  it  was  necessary  to 
justice  to  step  in  and  prevent  its  being  committed  by  a  summary 
process.  Thus  if  there  were  sufficient  ground  to  believe,  in  con- 
sequence of  threats  or  otherwise,  that  an  individual  was  about 
committing  waste  in  timber,  &c.,  or  that  a  corporation  was  grossly 
abusing  its  privileges,  or  that  a  public  officer,  municipal  or  other- 
wise, was  destroying  or  about  to  destroy  public  books  and  papers, 
or  materially  injure  the  public  interests,  or  embezzle  or  waste  the 
public  moneys  or  properties,  or  in  short  any  act  was  doing  or 
likely  to  be  done,  for  which  damages  could  not  perhaps  com- 
pensate, and  the  legal  redress  might  be  too  tardy  or  ineffectual, 
which  was  in  the  nature  of  misfeasance,  nuisance,  waste,  spoil  or 
destruction  to  property,  and  the  act  was  contrary  to  law,  and 
injurious  to  the  community  or  individuals,  a  summary  remedy  is 
given  by  the  strong  arm  of  an  injunction  to  stop  it,  or  prevent  its 
being  done.  But  is  that  the  case  here  ?  Is  the  defendant  exer- 
cising the  office  contrary  to  law?  JVbw  constat,  and  we  cannot 
collaterally  inquire  into  it.  He  is  exercising  the  office  de  facto 
under  colour  of  right,  and  there  has  never  been  any  proceeding 
against  him  at  law  to  have  him  ousted,  and  he  can  only  be  ousted 
by  writ  of  quo  warranto ;  and  thus  we  arrive  at  the  conclusion, 
which  has  no  doubt  led  to  the  decisions  I  have  before  adverted  to, 
that  it  is  not  a  case  in  which  the  remedy  by  injunction  applies; 
but  there  is  another  appropriate  remedy  at  law  by  which  may  be 
brought  directly  in  question  the  single  ground  laid  here,  whether 
or  not  the  defendant,  by  accepting  the  office  of  commissioner, 
vacated  the  office  of  school  director;  and  a  final  judgment  may 
be  rendered  declaring  that  he  is  rightfully  the  officer,  or  that  he 
is  an  usurper,  and  thereupon  removing  him  from  office  by  judg- 
ment of  ouster,  and  visiting  him  with  the  costs,  which  cannot  be 
done  under  this  proceeding  by  injunction. 

It  is  said  the  remedy  is  dilatory  and  troublesome — that  the  de- 
fendant may  plead  to  issue,  and  prolong  the  trial  till  after  his  term 
expires,  and  the  redress  comes  too  late,  and  is  not  worth  having. 
This  might  possibly  in  some  cases  happen,  but  the  Legislature 
have  thought  fit  to  leave  to  the  defendant  the  privilege  of  the  trial 
by  jury;  and  both  here  and  in  England  the  remedy  by  quo  war- 
ranto has  long  been  practised,  and,  generally  speaking,  has  effected 
the  objects  of  justice.  It  is  not  for  us  to  be  wiser  than  the  Jaws, 
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and  for  imaginary  inconveniences  to  abrogate  or  evade  the  express 
enactments  of  our  Legislature. 

It  is  unnecessary,  therefore,  to  say  anything  on  the  other  point 
raised,  as  I  am  of  opinion  that  the  injunction  must  be  denied,  and 
the  bill  dismissed  with  costs. 


Commonwealth  Ex  Relatione  Jack  against   The 

Sheriff 

The  relator  on  a  writ  of  habeas  corpus  had  been  bound  over  by  the  Court  of 
Quarter  Sessions  during  its  session  to  answer  thereat  a  charge  of  misdemeanor, 
&c.  Held,  that  the  case  came  under  the  provisions  of  the  6th  section  of  the  Act 
of  February  8th  1785,  and  the  writ,  if  returnable  at  all,  must  be  to  the  Judges  of 
the  Court  of  Quarter  Sessions,  who  alone  have  jurisdiction  until  after  the  end  of 
the  term  or  session. 

NISI    FRIUS. 

The  facts  are  sufficiently  stated  in  the  opinion  delivered  by 
SERGEANT,  J. — The  power  of  our  courts  to  issue  the  writ  of 
habeas  corpus,  and  thereupon  to  bail,  remand  or  discharge  a  pri- 
soner, depends  altogether  on  the  Habeas  Corpus  Act,  passed  on  the 
18th  February  1785 ;  and  in  the  exercise  of  the  important  duties 
connected  with  this  jurisdiction,  the  courts  must  be  governed  by 
the  plain  language  of  the  Act,  and  the  obvious  design  and  import 
of  its  enactments.  The  Act  is  carefully  drawn,  and,  when  its 
provisions  are  compared  together,  will  be  found  to  contain  a  com- 
plete and  harmonious  system.  By  the  1st  section,  full  and  ample 
provision  is  made  for  the  issuing  of  this  writ  by  a  single  judge  in 
vacation,  and  by  the  2d  section  for  its  issuing  out  of  the  court  in 
term  time.  By  the  6th  section  it  is  enacted  that  no  person  may 
avoid  his  trial  by  procuring  a  removal,  so  that  he  or  she  cannot 
be  brought  back  in  time.  No  person  shall  be  removed  upon  any 
habeas  corpus  granted  in  pursuance  of  this  Act  within  fifteen  days 
preceding  the  term,  sessions  of  oyer  and  terminer,  general  gaol 
delivery,  or  other  court  where  the  offence  with  which  he  or  she 
stands  charged  is  properly  cognizable,  but  upon  such  habeas  corpus 
shall  be  brought  before  the  judges  or  justices  thereof,  who  are 
thereupon  to  do  what  to  justice  shall  appertain.  This  is  the  sec- 
tion under  which  the  first  question  made  in  the  present  case  arises. 
The  Court  of  Quarter  Sessions  on  the  15th  May  1844,  being  then 
in  session,  ordered  the  relator  to  give  bail  in  the  sum  of  $500  "  to 
answer  for  a  misdemeanor  and  the  charge  of  embracery,  in  at- 
tempting to  influence  the  minds  of  the  grand  jury,  and  not  depart 
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the  court  without  leave,  and  in  default  of  bail  he  be  committed ;" 
and  on  the  same  day  the  relator  gave  bail  in  the  sum  of  $500  for 
his  appearance  at  the  present  Court  of  Quarter  Sessions.  The 
sessions  of  the  court  had  commenced  some  time  before.  If  the 
section  in  question  applies  to  the  case  before  us,  then  by  its  ex- 
press provisions  this  habeas  corpus,  if  returnable  at  all,  ought  to 
be  returned  before  the  Judges  of  that  court  now  sitting,  for  them 
to  proceed  upon. 

The  relator  contends  that  this  section  does  not  apply,  first, 
because  this  habeas  corpus  did  not  issue  within  fifteen  days  pre- 
ceding the  term  of  the  Quarter  Sessions,  but  during  its  session.  I 
think,  however,  that  the  obvious  meaning  of  the  clause  is,  that 
during  fifteen  days  before  the  commencement  of  the  sessions,  and 
during  the  sessions,  the  haheas  corpus  shall  be  heard  and  deter- 
mined before  the  Judges  of  that  court.  My  reasons  are,  that  the 
object  stated  in  the  preamble  would  be  frustrated  as  much  or  even 
more  by  a  removal/of  a  prisoner  during  the  term,  as  during  the 
fifteen  days  preceding  it ;  and  also  that  by  the  proviso,  section  7, 
it  is  declared  that  after  such  court  the  person  detained  may  have 
his  or  her  habeas  corpus  according  to  this  Act,  which  implies  that 
during  the  court  he  shall  not.  This  has,  I  believe,  been  the  pre- 
valent construction ;  and  the  reason  of  it  is,  that  during  the  sitting 
of  the  court  there  is  no  occasion  whatever  for  the  habeas  corpus, 
for  the  court  itself  to  whom  the  prisoner  is  answerable  may  bring 
the  party  before  it  by  a  simple  order,  and  bail,  discharge  or 
remand  him  as  they  may  see  fit. 

Another  reason  assigned  by  the  relator  is,  that  although  he  was 
bound  over  to  answer  at  the  present  term,  yet  that  the  attorney- 
general  has  declared  by  his  answer  in  writing  to  a  letter  written 
to  him  by  the  relator's  counsel,  that  under  one  of  the  rules  of 
court  long  in  force,  the  case  would  not  properly  come  up  for  fur- 
ther proceedings  till  the  July  term,  and  under  existing  circum- 
stances he  did  not  think  it  would  promote  the  ends  of  justice  to 
take  other  steps,  &c.  It  is  therefore  contended  that  the  offence 
charged  is  not,  in  the  words  of  the  Act  of  Assembly,  "  properly 
cognizable"  at  the  present  court,  but  is  properly  cognizable  only 
at  the  July  term.  What  the  rule  of  court  referred  to  is,  I  have 
not  been  able  to  ascertain.  It  has  not  been,  produced,  and  ac- 
cording to  the  information  sent  from  the  office  of  the  clerk  of  the 
Court  of  Quarter  Sessions,  there  is  no  such  written  rule  of  court. 
It  is  impossible  to  tell,  unless  it  is  produced,  what  its  bearing 
and  effect  are;  whether  it  applies  to  commitments  by  the  court 
as  well  as  by  magistrates ;  whether  it  is  imperative  in  all  cases, 
or  subject  to  exceptions,  and  what  they  are.  Under  this  state  of 
things,  we  are  left  to  infer  that  it  is  probably  a  rule  of  practice 
adopted  by  the  prosecuting  officer  for  the  convenience  of  business, 
and  used  at  his  own  discretion.  It  cannot  be  assumed  that  in  no 
case  whatever  can  a  party  be  charged,  committed  and  tried  dur- 
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ing  the  sessions  of  the  court ;  for  this  has  frequently  occurred,  and 
cases  may  easily  be  supposed  in  which  it  would  be  expedient  and 
necessary.  However  that  may  be,  certain  it  is  that  the  defendant  is, 
according  to  the  record  now  under  recognizance,  to  appear  during 
the  present  court  de  die  in  diem,  and  not  depart  the  court  without 
leave ;  that  the  court  may,  as  things  now  stand,  call  upon  him  to 
appear  at  any  hour  of  the  day  they  please,  and  relieve  him  from 
the  charge,  or  dispose  of  it  as  justice  may  require,  by  a  simple 
order  of  the  court.  It  is  a  case,  therefore,  properly  cognizable 
before  the  Court  of  Quarter  Sessions  now  sitting,  and  before  no 
other  tribunal,  and  the  writ  of  habeas  corpus  is  superfluous.  It  is 
the  case  contemplated  by  the  Act  of  Assembly  for  which  the 
habeas  corpus  is  for  this  reason  not  provided,  but  on  the  contrary 
impliedly  excluded.  It  was  on  the  same  general  principles  held 
by  this  court  in  Ex  parte  Walton,  (2  Whart.  501),  that  the  power 
of  discharging  a  prisoner  under  this  Act  when  he  has  not  been 
tried  at  the  second  term,  is  confined  to  the  court  in  which  he  is 
indicted ;  and  this  court  will  not  interfere  by  habeas  corpus  for  the 
mere  purpose  of  granting  the  relief  provided  by  the  3d  section. 

For  these  reasons  I  am  of  opinion  that  I  have  no  jurisdiction  to 
decide  upon  the  case  arising  under  this  habeas  corpus,  and  that, 
if  returnable  at  all,  it  can  only  be  to  the  Judges  of  the  Court  of 
Quarter  Sessions. 

Brown  and  Dallas,  for  the  relator. 
Attorney- General,  contra. 
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Wilson  against  Bigger.* 

Though  a  former  verdict  in  ejectment  between  the  same  parties  ought  not 
as  a  general  rule  to  control  the  verdict  in  another,  yet  if  the  latter  is  delayed  for 
more  than  20  years  after  the  facts  occurred,  the  former  verdict  ought  not  to  be 
disturbed. 

One  reduced  to  such  extreme  debility  by  intoxication  as  to  be  unable  to  rise  or 
sit  up  in  bed  unless  supported,  and  to  hold  a  pen  or  make  a  mark  unless  the  pen 
and' hand  are  held  for  him,  can  no  more  execute  a  conveyance  of  his  property  than 
if  intoxicated. 

Where  ejectment  for  the  whole  of  a  tract  of  land  was  brought  by  a  guardian 
on  behalf  of  his  ward,  who  claimed  it  as  conveyed  to  his  father  by  his  grand- 
father, and  the  verdict  and  judgment  were  for  the  defendant,  and  on  the  applica- 
cation  of  the  guardian  and  one  of  the  five  heirs  of  the  grandfather,  the  Orphans' 
Court  decreed  a  sale,  because  it  could  not  be  divided,  and  the  tract  was  sold  to  a 
purchaser,  and  the  guardian  received  the  minor's  share  of  the  purchase  money 
and  paid  the  balance,  deducting  expenses  of  maintenance,  to  the  minor  on  his 
arrival  at  21,  it  was  held,  that  the  minor  was  concluded  from  contesting  the  title 
of  the  purchaser. 

THIS  was  an  ejectment  brought  in  the  Common  Pleas  of 
Franklin  county  by  James  W.  Bigger  against  Moses  Wilson, 
James  Wilson  and  David  Wilson,  with  notice  to  John  Finefrock, 

*  This  case  was  argued  at  May  term  1843. 
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terre-tenant,  in  which  a  verdict  and  judgment  were  rendered  for 
the  plaintiff  below.  The  plaintiff  claimed  as  only  son  and  heir- 
at-law  under  a  deed  to  his  father  James  Bigger,  bearing  date  the 
15th  September  1815.  The  defendants  held  under  a  sale  as  the 
property  of  Andrew  Bigger  by  virtue  of  a  decree  of  the  Orphans' 
Court  of  the  same  county,  and  deed  from  the  administrator  of 
Andrew  Bigger  to  these  defendants,  executed  21st  April  1830,  in 
consideration  of  $5255,  including  the  widow's  thirds,  which  re- 
mained in  their  hands,  and  patents  subsequently  obtained  by  them. 
The  facts  and  circumstances  of  the  case  are  sufficiently  set  forth 
in  the  points  of  the  counsel  and  the  charge  of  the  court  below  to 
the  jury  and  the  opinion  of  this  court. 

Bard  and  Thompson,  for  the  plaintiff  in  error,  referred  to  Werk- 
heiser  v.  Werkheiser,  (3  Rawle  326)  ;  Messinger  v.  Kintner,  (4  Binn. 
97)  ;  Galbraith  v.  Galbraith,  (6  Watts  112);  Mehaffy  v.  Dobbs,  (Ib. 
363)  ;  Snyder  v.  Markel,  (8  Watts  416)  ;  6  Mass.  58  ;  10  Johns.  435  ; 
Bonsall's  Appeal,  (1  Rawle  266)  ;  Billingtori's  Appeal,  (3  Rawle  55)  ; 
Elliot  v.  Elliot,  (5  Binn.  7)  ;  Dawson  v.  Ewing,  (16  Serg.  fy  Rawle 
371)  ;  Bashore  v.  Whisler,  (3  Watts  490)  ;  Lighty  v.  Shorb,  (3  P.  R. 
447)  ;  1  Pick.203  ;  4  Pick.  48  ;  Ebert  and  Barnitz's  Appeal,  ,(9  Watts 
301;  Say's  Ex'rs  v.  Barnes,  (4  Serg.  fy  Rawle  114);  Paull  \.  Mackey, 
(3  Watts  113)  ;  Colt  v.  Selden,  (5  Watts  525)  ;  10  Johns.  362  ;  15  Ib. 
142)  ;  Gebhart  v.  Shindle,  (15  Serg.  fy  Rawle  238)  ;  Bank  of  North 
America  v.  Wikojf,  (2  Yeates  39)  ;  M'Pherson  v.  Cunliff,  (11  tierg. 
$  Rawle  422);  Thompson  v.M'Gaiv,  (2  Watts  161);  Gallaher  v. 
Collins,  (7  Watts  554)  ;  Gelbach's  Appeal,  (8  Serg.  $  Rawle  205)  ; 
2  W.  Blac.  977  ;  Adlum  v.  Yard,  (1  Rawle  163)  ;  Stroble  v.  Smith, 
(8  Watts  280)  ;  1  Atk.  489,  631  ;  2  Kent  229  ;  1  Pick.  229  ;  Law  v. 
Patterson,  (1  fFatts  <$*  A^er^.  193)  ;  Brown  v.  Caldwell,  (10 
117). 


Stevens,  contra,  cited  Hemmich  \.  High,  (2  Watts  159); 
Con.  152,3;  10  /V.  75;  10  Mass.  137;  14  .Mass.  144;  9  Conn. 
330  ;  9  Mass.  63,  5. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  James  W.  Bigger  was  plaintiff  below.  I  will  en- 
deavour to  state  all  the  prominent  facts  which  appeared  in  the 
case.  Andrew  Bigger  owned  the  land  in  question,  and  on  the  19th 
September  1815  conveyed  it  to  his  son  James  Bigger,  in  consider- 
ation of  natural  love  and  affection  and  of  £500,  paid  as  stated  in 
the  deed.  It  was  recorded  the  next  day,  20th  September  1815. 
It  was  fully  proved  that  no  money  was  paid  or  bonds  given  at  the 
date  and  execution  of  the  deed.  But  on  the  10th  December  1816 
an  article  of  agreement  was  drawn  and  executed,  and  at  the  same 
time  eight  bonds  were  drawn  and  executed  for  £62.10  each,  one 
payable  in  1819,  and  one  in  each  succeeding  year  to  1826  inclu- 


.Mat/ 1844.]  OF  PENNSYLVANIA.  113 

[Wilson  v.  Bigger.] 

sive.  These  bonds  were  all  dated  19th  September  1815,  the  date 
of  the  deed.  The  article  is  not  before  us,  but  I  understand  from 
the  other  parts  of  the  case  that  it  transferred  to  James  all  the 
stock  and  farming  utensils,  and  in  general  all  the  personal  pro- 
perty, and  contained  a  provision  for  a  part  of  the  house  and  main- 
tenance for  Andrew  Bigger  and  his  wife  during  their  lives.  One 
witness,  who  had  been  spoken  to  by  James  to  draw  a  will,  then  to 
draw  an  article  of  agreement  between  him  and  his  father,  but  had 
done  neither,  and  who  was  present  the  whole  evening  the  deed 
was  executed  and  acknowledged,  and  who  declined  signing  it  as 
a  witness  because,  if  any  dispute  about  it,  he  being  a  schoolmaster 
and  a  single  man,  might  be  out  of  the  neighbourhood,  swore  that 
he  saw  no  money  paid,  nor  talk  of  any  or  of  bonds  at  the  time 
the  deed  was  executed.  James  had  procured  the  deed  to  be  drawn 
by  a  respectable  lawyer  in  Chambersburg.  James  had  sent  or 
gone  for  and  procured  the  attendance  of  three  respectable  neigh- 
bours to  be  present,  one  of  whom  was  a  justice  of  the  peace,  and 
took  the  acknowledgment  of  Andrew  Bigger  and  wife  to  the  deed. 
Two  of  them  were  dead  before  the  trial.  The  third  and  the 
schoolmaster,  Casey,  were  examined,  and  both  proved  that  James 
read  the  deed  or  part  of  it,  and  neither  was  positive  as  to  reading 
all  of  it,  before  it  was  executed.  Hays,  one  of  the  witnesses  to 
the  deed,  swore  he  had  conversation  that  evening  with  Andrew 
Bigger  or  his  wife,  and  he  did  not  know  which,  about  their  trusting 
James  to  pay  the  money  and  fulfilling  the  agreement  afterwards 
put  in  the  articles  in  1816 ;  that  it  was  the  witness  who  suggested 
the  drawing  the  articles  of  agreement  and  bonds  in  1816.  He 
also  proved,  as  did  other  witnesses,  that  old  Mr  Bigger  had  often 
spoken  of  dividing  his  land  between  his  two  sons,  James  and  John. 
(He  made  a  deed  to  John  in  September  1818 ;  about  that  part  no 
dispute  that  we  know  of.)  The  same  witness  proved  that  James 
and  the  old  people  lived  together  amicably  until  James  got  mar- 
ried and  died  before  his  father ;  and  the  witness,  Hays,  who  was 
administrator  on  his  estate,  proved  that  he  left  no  personal  estate, 
was  a  good  deal  in  debt,  and  that  all  the  stock  on  the  farm  was 
sold  by  the  sheriff  for  debts  of  James  and  the  old  man  before 
James's  death,  which  was  in  September  1820.  After  his  death, 
his  widow  moved  to  her  father's,  leaving  the  old  people  in  posses- 
sion ;  and  soon  after  H.  Wesby,  a  son-in-law,  moved  in  to  take 
care  of  the  old  people  and  the  farm.  It  appears  the  old  people 
did  not  live  long;  for  to  April  term  1821  an  ejectment  for  the 
property  was  brought  by  the  present  plaintiff,  by  his  guardian. 
The  plaintiff  is  the  only  child  of  James.  A  trial  in  August  1823, 
and  verdict  for  defendant. 

On  the  1st  March  1820,  Andrew  Bigger  executed  assignments 

on  the  eight  bonds,  one  to  each  daughter,  in  the  presence  of  and 

witnessed  by  Hays  and  John  Parkhill,  who  did  not  remember 

whether  the  bonds  were  produced  by  James  or  old  Mrs  Bigger. 

vn. — 15  K* 
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It  seemed  to  be  conceded  that  in  1819  and  after,  old  Andrew 
Bigger  was  incapable  of  understanding  any  business.  There  were 
many  witnesses  examined  as  to  the  capacity  and  state  of  mind  of 
Andrew  Bigger  in  1814  and  1815,  and,  as  is  often  the  case,  much 
difference  of  opinion.  All  agreed  that  through  his  whole  life  he 
occasionally  drank  too  much ;  and  in  1814-15,  while  a  turnpike- 
road  was  making,  this  habit  increased  on  him.  It  was  proved 
that  formerly  he  made  close  and  hard  bargains  as  to  personal 
property.  No  proof  as  to  his  dealings  about  1815.  That  for- 
merly, when  drunk  over-night,  he  would  be  well  in  the  morning ; 
that  latterly  after  drinking,  (and  a  tavern-keeper  near  him,  who 
swore  his  mind  was  quite  good,  stated  that  he  would  be  at  his 
house  drinking  two  weeks  at  a  time),  he  would  be  sick  and  stupid 
for  some  days.  That  when  the  deed  was  executed,  he  had  been 
sick  from  intoxication  a  day  or  two,  and  was  so  feeble  that  he  was 
lifted  up  in  bed,  and  a  person  had  to  hold  his  hand  while  he  made 
his  mark  to  the  deed ;  but  after  getting  some  liquor  he  got  up  and 
was  noisy  and  funny,  though  before  he  got  whiskey  he  would  not 
speak  much. 

After  the  trial  and  verdict  and  judgment  in  1823,  no  proceed- 
ings of  record  until  21st  August  1826  a  petition  was  presented 
by  James  Dixon,  guardian  of  the  present  plaintiff,  to  the  Orphans' 
Court,  to  sell  an  undivided  fifth  part  of  the  land  in  question, 
endorsed  "  petition  granted,"  and  nothing  further  done.  On  the 
13th  January  1829,  on  petition  of  Spencer  Maden  and  wife,  one 
of  the  daughters  of  Andrew  Bigger,  the  court  awarded  an  inquest 
to  divide  or  value  and  appraise  this  land  and  another  small  tract. 
16th  April,  inquisition  returned  and  confirmed.  This  tract  valued 
at  $5116.50,  and  another  tract  at  $568.  Rule  on  the  heirs  to 
accept  or  refuse.  Rule  served,  and  a  request  that  the  land  be 
sold.  10th  August  1829,  James  Dixon,  guardian  of  the  plaintiff, 
appeared  and  joined  in  the  request  for  a  sale.  20th  January  1830, 
administrator  returns  sale  in  pursuance  of  the  order  and  continu- 
ance. Large  tract  161  acres,  small  tract  66  acres,  total  227,  for 
$23.04  per  acre,  to  defendants.  Sale  confirmed.  2lst  April  1830 
deed,  Philip  Stair,  administrator,  to  Moses,  James  and  David 
Wilson,  consideration  S5255.  On  the  3d  and  4th  March  1835, 
two  patents  to  the  Wilsons  for  the  land. 

The  administrator  proved  that  the  Wilsons  paid  the  whole  pur- 
chase money,  and  that  he  paid  the  share  of  the  plaintiff  below  to 
his  guardian.  This  was  one  fifth  part  of  the  whole  price.  It  was 
also  proved  it  was  the  same  land.  It  was  also  proved  that  no 
funds  in  hands  of  the  administrator  but  the  price  of  the  lands, 
and  receipts  produced  for  payment  to  guardians,  and  the  last  sum 
$366.49  paid  on  a  settlement  and  calculation  made  by  Frederick 
Smith,  Esq.  in  presence  of  guardian,  administrator  and  plaintiff 
below,  then  of  age,  and  his  receipt  produced.  His  guardian,  who 
was  his  grandfather,  swore  that  he  said  at  the  time  he  received 
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the  money,  he  would  push  for  the  whole  place.    The  administrator 
said  he  did  not  hear  this. 

The  plaintiff  requested  the  court  to  instruct  the  jury, 

1.  That  if  the  deed  of  Andrew  Bigger  to  James  Bigger  of  19th 
September  1815  is  valid,  Andrew  Bigger  thereby  divested  himself 
of  his  title  to  the  land ;  and  the  subsequent  sale  by  Philip  Stair, 
the  administrator  of  his  estate,  passed  no  interest  or  title  to  the 
defendants,  who  were  the  purchasers. 

2.  That  the   sale  to  the  defendants    under  the  order  of  the 
Orphans'  Court,  the  receipt  of  the  money  arising  from  such  sale 
during  his  minority  by  his  guardians,  the  subsequent  settlement 
of  the  plaintiff  shortly  after  he  arrived  at  the  age  of  21  years  with 
his  guardian  Philip  Winters,  and  his  receipt  at  that  time  of  the 
balance  of  money  in  said  guardian's  hands,  is  not  in  law  a  con- 
firmation of  the  title  of  the  defendants  to  the  land  purchased  by 
them  as  the  estate  of  Andrew  Bigger  deceased,  and  does  not  ope- 
rate as  an  estoppel  to  the  plaintiff's  right  of  recovery  in  this 
action. 

3.  That  the  presumption  of  law  is  in  favour  of  the  sanity  of 
Andrew  Bigger  at  the  time  of  the  execution  of  the  deed ;  and  that 
if  the  jury  believe  he  was  capable  of  executing  it  on  the  19th 
September  1815,  and  that  its  execution  was  not  fraudulently  pro- 
cured by  James  Bigger,  the  grantee,  then  the  legal  title  to  the 
land  is  in  the  plaintiff,  and  he  ought  to  recover. 

4.  That  if  the  jury  believe  that  Andrew  Bigger  was  incapable, 
on  the  19th  September  1815,  of  executing  the  deed  to  James  Big- 
ger, but  subsequently  was  capable  of  ratifying  and  confirming  the 
same,  and  did  so  ratify  and  confirm  it  by  his  declarations,  acts, 
and  acquiescence  in  the  possession  of  the  land  by  James  Bigger, 
the  grantee,  then  and  in  that  case  it  is  a  good  and  valid  deed,  and 
conveyed  the  legal  title  to  the  grantee,  and  under  it  the  plaintiff 
ought  to  recover  in  this  action. 

5.  That  the  former  verdict  and  judgment  in  an  action  of  eject- 
ment is  not  evidence  entitled  to  any  weight  by  the  jury,  who  are 
bound  to  decide  from  the  testimony  on  their  own  consciences,  and 
not  on  the  consciences  of  other  men. 

The  defendant  requested  the  court  to  instruct  the  jury, 

1.  That  if  the  jury  believe  that  the  deed  in  evidence  from  An- 
drew Bigger  to  his  son  James  Bigger  was  obtained  by  the  undue 
influence  of  the  son  over  an  imbecile  old  man,  such  deed  is  not 
valid,  but  void. 

2.  That  if  the  jury  believe  that  at  the  time  of  executing  said 
deed  Andrew  Bigger  was  not  of  capacity  to  make  such  a  contract 
as  disposing  of  his  large  real  estate,  such  deed  is  not  valid. 

3.  That  the  procurement  of  said  deed  by  James  Bigger  without 
any  evidence  of  request  by  his  father — the  execution  of  the  same 
without  the  payment  of  any  money,  the  execution  of  any  bonds, 
or  any  provision  for  the  support  of  Andrew  Bigger  and  wife — are 
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strong  circumstances  from  which  the  jury  may  infer  that  the 
transaction  was  not  understood  by  the  old  man,  and  that  advan- 
tage was  taken  of  him  by  his  son  James. 

4.  That  though  the  verdict  and  judgment  had  on  the  title  of  the 
plaintiff,  claiming  under  the  deed  of  Andrew  Bigger  to  James 
Bigger  in  1815,  is  not  a  bar  to  the  present  action  of  the  plaintiff, 
it  is,  however,  entitled  to  much  weight  in  the  consideration  of  the 
jury  in  favour  of  the  defendants. 

5.  That  if  the  plaintiff  intended  to  avoid  the  acts  of  his  guardian 
in  the  Orphans'  Court  and  the  decrees  of  that  court,  he  was  bound 
to  do  it  immediately  on  his  coming  of  age;  and  the  omission  to 
bring  suit  against  the  defendants,  bond  fide  purchasers,  or  enter 
on  the  land,  immediately  after  his  arrival  at  the  age  of  21,  was  a 
confirmation  of  the  acts  of  said  guardian  and  court,  which  he  is 
not  at  liberty  to  avoid. 

6.  That  the  receipt  of  the   money  from  Philip  Winter,  the 
guardian  of  the  plaintiff,  if  he  knew  the  same  was   part  of  the 
proceeds  of  the  sale  of  the  lands  of  Andrew  Bigger  to  the  defend- 
ants, was  a  confirmation  of  said  sale,  and  a  bar  in  equity  to  a 
recovery  of  said   land   now  from  the   defendants   by  the   said 
plaintiff. 

7.  That  the  plaintiff  could  not  recover  one-fifth  of  the  proceeds 
of  the  estate  sold  as  the  estate  of  Andrew  Bigger,  and  claim  the 
whole  as  the  estate  of  his  father  from  a  purchaser ;  such  claim 
would  be  repugnant,  and  plaintiff  by  his  acquiescence  and  receipt 
of  the  money  from  his  guardian,  confirmed  the  election  made  by 
his  guardian  to  claim  his  share  of  the  estate  as  heir  to  his  grand- 
father. 

The  court  charged  the  jury  as  follows  : 

"  This  is  an  ejectment  for  a  tract  of  land  in  St.  Thomas  town- 
ship, of  considerable  value.  The  dispute  about  it  is  one  of  long 
standing,  having  been  tried  in  this  court  in  another  suit  upwards 
of  20  years  ago.  It  is  the  imperative  duty  of  the  court  and  the 
jury  to  see  that  the  case  is  now  determined  according  to  the  legal 
rights  of  the  parties,  and  without  the  slightest  reference  to  any- 
thing but  their  legal  rights. 

It  is  admitted  by  the  counsel  on  both  sides  that  Andrew  Bigger 
was  the  owner  in  fee-simple  of  the  land  in  question  on  the  19th 
day  of  September  1815.  The  plaintiff  has  produced  and  read  in 
evidence  a  deed  from  Andrew  Bigger  to  James  Bigger,  dated  19th 
September  1815,  conveying  the  land  in  dispute  to  James.  About 
five  years  after  the  date  of  the  deed,  James  Bigger,  the  grantee 
in  the  deed  mentioned,  died,  leaving  the  present  plaintiff  his  only 
child  and  heir.  These  facts  make  out  a  complete  title  in  the 
plaintiff,  and  on  them  he  would  have  a  right  to  your  verdict,  if 
no  evidence  had  been  given  by  the  defendants.  Whether  he  has 
that  right  notwithstanding  the  evidence  on  the  other  side,  will 


May  1844.]  OF  PENNSYLVANIA.  117 

•JT^  ^ 

[Wilson  v.  Bigger.] 

depend  upon  your  opinion  of  its  weight  when  you  come  to  consider 
it  in  connection  with  the  rebutting  evidence  of  the  plaintiff. 

The  first  evidence  of  the  defendants  which  we  will  consider  is 
that  which  relates  to  the  former  verdict  and  judgment.  It  appears 
from  the  testimony  of  James  Wesby,  who  married  one  of  the 
daughters  of  Andrew  Bigger,  that  after  James  Bigger's  death  he 
went  into  possession  of  the  land  and  moved  into  the  house,  as  he 
says,  to  take  care  of  the  old  people ;  that  he  lived  there  under 
Andrew  Bigger  until  his  death,  which  took  place  two  years  after 
James's  death ;  and  that  after  Andrew  Bigger's  death  he  kept 
possession  for  the  heirs  of  Andrew  Bigger,  of  whom  his  wife  was 
one.  Against  this  witness  and  Andrew  Bigger  an  ejectment  was 
commenced  in  this  court  to  April  term  1821.  On  the  29th  No- 
vember 1822  a  jury  were  called  and  sworn,  who  after  hearing  the 
evidence  could  not  agree,  and  were  therefore  discharged.  On  the 
28th  August  1823,  and  after  the  death  of  Andrew  Bigger,  the  case 
was  submitted  to  another  jury,  and  that  jury  returned  a  verdict 
in  favour  of  the  defendant  and  against  the  present  plaintiff,  who 
was  prosecuting  that  suit  by  his  guardian,  Peter  S.  Decker.  This 
verdict  and  judgment  has  been  read  to  you,  and  a  good  deal  has 
been  said  about  it  in  the  argument.  The  counsel  on  both  sides 
have  requested  us  to  charge  you  upon  the  effect  and  weight  to 
which  it  is  entitled. 

5th  point  of  plaintiff  and  4th  of  defendants.  Neither  of  these 
points  states  the  law  exactly  as  it  is.  It  is  admissible  evidence, 
and  it  would  be  a  vain  thing  to  admit  it,  if  it  were  entitled  to  no 
weight  under  any  circumstances.  If  the  other  evidence  in  the 
cause  is  doubtful,  if  the  facts  on  both  sides  seem  nearly  balanced, 
it  may  weigh  enough  to  settle  the  question  in  favour  of  the  party 
for  whom  the  former  verdict  passed.  But  if  the  evidence  on  either 
side  is  clear,  or  if  it  does  not  hang  nearly  in  a  balance,  you  must 
decide  the  cause,  according  to  the  evidence  before  you,  in  favour 
of  the  party  who  has  shown  himself  to  be  the  true  owner  of  the 
land  in  dispute.  The  former  jury  were  sworn,  it  is  true;  but 
they  were  not  sworn  for  you,  and  there  may  be  evidence  here 
which  they  had  not  before  them.  If  you  believe  the  weight  of 
evidence  is  decidedly  with  the  plaintiff,  he  is  entitled  to  your  ver- 
dict, notwithstanding  the  former  verdict  against  him. 

It  is  alleged  that  Andrew  Bigger  was  incompetent  to  make  a 
deed  from  defect  of  understanding,  and  that  the  conduct  of  James 
Bigger  in  obtaining  the  deed  from  his  father  was  fraudulent.  If 
this  be  true,  the  title  to  the  land  was  not  passed  by  the  deed  of 
the  19th  September  1815,  but  remained  in  Andrew  Bigger,  and 
the  defendants  are  entitled  to  your  verdict.  This  being  an  im- 
portant matter  of  fact,  of  which  you  are  the  exclusive  and  only 
judges,  I  will  call  your  attention  to  the  evidence  on  both  sides 
which  has  been  given  in  support  of,  and  in  opposition  to  this  alle- 
gation. The  defendants  have  called  and  examined  the  following 
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witnesses,  who  testify  more  or  less  directly  that  in  their  opinion 
he  was  not  competent  to  make  a  bargain  by  which  his  whole 
estate  was  disposed  of:  Henry  Wesby,  a  son-in-law ;  Mrs  Clay- 
ton, Mrs  Maden,  Mrs  Wesby,  his  daughters;  Ruth  Jeffries,  a 
granddaughter,  who  lived  with  him  some  years ;  Thomas  M'Dow- 
ell,  one  of  his  neighbours ;  and  William  Parkhill,  another  neigh- 
bour and  acquaintance.  George  Mish  was  acquainted  with  him, 
and  thinks  he  was  hardly  fit  to  make  a  bargain.  Joseph  Casey 
was  present  at  the  time  the  deed  was  executed,' and  though  he 
does  not  say  that  he  considered  him  incapable  of  executing  a  deed, 
he  speaks  of  his  depressed  spirits,  lethargic  indifference,  weak 
mind,  &c.  Judge  Bard,  George  King  and  George  Vance  also  give 
their  '.pinion  that  he  was  a  weak-minded  man.  The  mere  opinion 
of  a  witness,  unless  he  is  particularly  skilled  in  the  matter  about 
which  he  testifies,  and  taken  apart  from  the  facts  on  which  the 
opinion  is  founded,  is  not  of  very  much  value.  The  testimony  of 
the  daughters  and  sons-in-law  of  Andrew  Bigger  is  also  to  be  con- 
sidered in  connection  with  the  fact  that  when  this  cause  was  tried 
before  they  were  parties  to  it.  A  position  more  unfriendly  to  the 
formation  of  an  impartial  and  accurate  judgment  cannot  well  be 
conceived  than  that  of  a  person  who  has  important  interests 
depending  in  a  court  of  justice  upon  the  facts  on  which  his  opinion 
is  afterwards  asked  as  a  witness.  You  will  make  whatever  allow- 
ance for  this  circumstance  you  think  ought  to  be  made  in  weighing 
the  testimony  given  by  these  witnesses,  remembering  that  they 
are  corroborated  by  other  witnesses  of  respectable  character,  and 
who  are  not  liable  to  this  objection. 

But  does  the  whole  of  this  evidence,  viewed  in  its  best  aspect, 
prove  that  the  grantor  in  the  deed,  Andrew  Bigger,  was  incompe- 
tent to  make  a  deed  at  the  time  the  one  in  question  was  executed  ? 
The  law  allows  every  person  who  is  not  insane  to  dispose  of  his 
property  as  he  pleases.  The  liberty  of  every  man,  from  the 
highest  intellect  in  the  country  down  to  him  who  stands  on  the 
very  verge  of  idiocy,  is  in"  this  respect  unfettered.  When  the 
mind  sinks  below  the  line  which  divides  reasonable  men  from 
those  who  are  under  the  dominion  of  insanity,  the  law  steps  in, 
takes  the  party  under  its  special  protection,  and  forbids  any  person 
to  make  contracts  with  him.  Not  one  of  the  witnesses  here  has 
said  that  Andrew  Bigger  was  insane,  nor  has  either  of  them  said 
anything  from  which  it  can  be  inferred  that  he  was  deranged,  or 
was  thought  to  be  deranged  by  any  one  who  knew  him.  <  This 
being  the  fact,  he  was  competent  in  the  eye  of  the  law  to  make  a 
deed ;  and  it  is  therefore  of  no  consequence,  so  far  as  this  matter 
is  concerned,  whether  he  was  competent  according  to  the  wit- 
nesses' ideas  of  competency  or  not.  But  although  this  evidence  is 
wholly  insufficient  to  set  aside  the  deed  on  the  mere  ground  of 
incompetency  in  the  grantor  to  make  it,  yet  it  may  be  of  much 
importance  to  the  defendants  in  making  out  their  other  allegation, 
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to  wit,  that  the  deed  was  fraudulent.  If  James  Bigger  obtained 
this  deed  by  practising  a  fraud,  or  by  the  exertion  of  any  extra- 
ordinary influence  over  his  father,  you  will  disregard  the  deed  in 
making  up  your  verdict,  and  of  course  decide  for  the  defendants. 
Three  important  questions  present  themselves  to  your  consider- 
ation as  preliminary  to  that  of  the  fraud  alleged  against  James 
Bigger.  1.  Was  Andrew  Bigger  a  man  of  very  weak  understand- 
ing; 2.  Had  his  son  James  Bigger  extraordinary  influence  over 
him?  3.  Was  the  contract  of  which  the  deed  in  question  is  the 
evidence  and  the  consummation,  a  manifestly  foolish  and  unrea- 
sonable one  ?  If  either  of  these  questions  can  be  answered  in  the 
affirmative — much  more  if  they  must  all  be  so  answered — very 
slight  proof  of  fraud  would  be  sufficient  to  justify  you  in  looking 
upon  the  deed  as  invalid.  To  establish  these  facts  or  either  of 
them,  would  be  to  make  the  deed  a  very  suspicious  one,  and  would 
require  you  to  look  into  all  the  circumstances  attending  its  prepa- 
ration and  execution  very  narrowly. 

1.  On  the  first  question,  then,  you  have  the  testimony  of  the 
witnesses  produced  on  part  of  the  defendants,  and  to  which  I 
have  already  referred.     Three  witnesses  of  the  defendants  how- 
ever say,  one  of  them  that  he  was  capable  of  taking  care  of  his 
own  interests,  another  that  he  knew  well  what  he  was  about,  and 
another  that  when  sober  he  was  a  sharp  man.     Several  of  the 
defendants'  witnesses  stated   upon  cross-examination  that  they 
never  knew  him  to  make  any  bad  bargain  but  this  one  with  James. 
The  plaintiff  has  called   the  following  witnesses,  &c.     If  these 
witnesses  are  believed,  and  more  especially  if  the  full,  clear  and 
detailed  statement  of  Robert  Hays,  a  subscribing  witness  to  the 
deed,  be  true,  you  will  readily  see  that  Andrew  Bigger,  though 
given  to  a  habit  of  frequent  intoxication,  and  somewhat  singular 
in  many  respects,  was  a  man  of  good  understanding  and  very  far 
from  being  a  fool.     From  their  account  of  him,  he  would  be  as 
likely  as  most  men  to  understand  his  interests  and  his  rights  when 
he  was  making  a  deed  for  his  property.     Nearly  all  of  them  speak 
of  the  tenacity  with  which  he  held  fast  to  his  property,  and  of  the 
caution  with  which  he  avoided  making  a  bad  bargain,  even  when 
drunk. 

2.  Had  James   Bigger  any  extraordinary  influence  over  his 
father  ?  To  several  witnesses  the  old  man  said  that  James  harassed 
him  for  a  conveyance  of  the  property ;  to  some  he  spoke  of  being 
tormented  by  James ;  to  others  he  said  James  wanted  him  to  make 
a  deed  for  the  land,  but  he  would  not  do  it  as  long  as  he  lived, 
unless  he  was  drunk  or  out  of  his  senses.     What  does  this  prove  ? 
Simply  this;  that  James  tried  to  get  his  father  to  make  him  the 
deed  and  failed.     Instead  of  being  any  evidence  that  he  had  great 
influence  or  control  over  him,  it  proves  the  very  reverse.     So 
when  Ruth  Jeffries  overheard  the  conversation  between  them  from 
the  clothes-press,  the  old  man's  answer  to  James's  solicitation  to 
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sign  an  agreement  shows  that  he  could  resist  stoutly  enough. 
The  old  man  said  frequently  that  he  intended  giving  James  the 
property  on  the  terms  on  which  he  did  give  it  to  him.  James 
worked  on  the  place  for  eight  years  after  he  came  of  age,  perhaps 
on  the  faith  that  the  property  would  be  given  to  him  on  easy 
terms.  It  was  perfectly  natural  that  he  should  be  anxious  to 
have  it  secured  beyond  the  danger  of  revocation,  and  it  was  per- 
haps quite  as  natural  that  the  father  should  feel  reluctant  to  part 
with  all  his  property,  and  that  he  should  desire  to  keep  the  staff 
in  his  own  hand  as  long  as  he  could  hold  it.  There  is,  however, 
nothing  that  we  can  see  in  the  evidence  which  proves  that  Andrew 
Bigger  was  afraid  of  his  son  James,  or  that  he  regarded  him  with 
uncommon  affection,  or  which  makes  it  probable  that  he  would 
feel  constrained  to  comply  with  James's  wishes,  if  his  own  judg- 
ment was  the  other  way. 

3.  Was  this  an  unreasonable,  foolish  or  unconscionable  con- 
tract ?  If  he  had  been  thirty  years  of  age,  and  had  conveyed  his 
property  to  a  stranger,  it  might  have  been  so  considered.  But  he 
was  old ;  he  could  not  expect  to  live  many  years,  and  could  not 
take  his  property  with  him  to  the  grave.  Is  there  anything  won- 
derful in  an  old  man  under  such  circumstances  making  a  provision 
for  the  disposal  of  his  property  ?  If  this  had  been  a  will,  no  one 
would  have  thought  it  foolish  or  imprudent.  It  was  a  testament- 
ary arrangement,  and  was  meant  to  serve  in  place  of  a  will.  The 
question  is  not  whether  he  acted  in  the  way  you  would  have  done 
under  similar  circumstances,  but  whether  he  acted  according  to 
his  own  will  and  judgment.  He  was  the  judge.  Under  this  head 
I  have  chosen  to  arrange  the  very  important  evidence  which  the 
plaintiff  has  produced  to  show  that  Andrew  Bigger  had  formed 
the  intention  of  making  this  very  arrangement  of  his  affairs  many 
years  before.  John  was  to  have  one  part  of  his  real  property  and 
to  pay  £400,  and  James  to  have  another  and  pay  £500.  So  long 
ago  as  1806,  this  intention  was  partly  carried  into  effect  by  an 
agreement  in  writing  with  John  for  his  part,  and  the  agreement 
was  performed  by  the  execution  of  a  deed  to  John  in  1818.  Dixon, 
one  of  the  defendants'  witnesses,  says  that  Andrew  Bigger  told 
him  some  years  before  the  deed  was  made  to  James,  that  he  was 
much  concerned  about  the  way  he  should  divide  his  property,  and 
had  lost  many  nights'  sleep  about  it.  A  man  who  was  thus 
anxious  on  such  a  subject  would  be  likely  to  come  to  a  conclusion. 
Accordingly  we  find  him  expressing  his  intentions  to  the  following 
witnesses,  &c. 

If  this  should  be  your  view  of  the  evidence,  you  will  readily 
see  that  the  deed  in  question  was  made  by  a  man  of  sound  mind, 
in  his  sober  senses,  and  under  no  circumstances  particularly 
unfavourable  to  a  fair  transaction.  It  was  a  deed  executed  in  the 
presence  of  his  wife,  a  woman  of  ordinary  sense;  in  the  presence 
of  his  nearest  neighbours  and  friends,  after  it  had  been  fairly 
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explained  and  read  to  them  and  to  him ;  when  if  he  had  been  unfit 
to  govern  his  own  conduct,  the  very  persons  were  there  who  could 
and  would  have  given  him  whatever  advice  he  needed.  Besides 
all  this,  it  was  merely  carrying  into  effect  a  perfectly  reasonable 
and  natural  arrangement  for  the  disposition  of  his  property,  which 
he  had  deliberately  formed,  long  entertained,  and  frequently  ex- 
pressed to  his  family  and  his  neighbours.  To  set  aside  a  deed  of 
this  kind  on  the  ground  of  fraud  in  the  grantee,  requires  clear 
evidence.  Such  circumstances  afford  no  ground  for  a  presumption 
of  either  fraud,  imposition,  constraint  or  mistake.  Fraud  or  mis- 
take should  be  proved.  We  repeat,  however,  that  if  you  should 
be  of  opinion  that  Andrew  Bigger  was  a  very  weak  man ;  that 
James  had  great  influence  over  him,  or  that  the  contract  was 
unreasonable  and  foolish,  then  the  evidence  of  fraud  required  to 
invalidate  it  would  be  much  lighter.  Even  in  that  case,  however, 
there  must  be  some  fraud  shown,  or  some  improper  advantage 
proved  to  have  been  taken.  For  if  the  old  man  was  weak-minded, 
but  his  weakness  was  not  imposed  on ;  if  James  had  great  influ- 
ence upon  him,  but  did  not  exert  it ;  or  if  it  was  an  unreasonable 
bargain,  but  he  made  it  with  his  eyes  open ;  the  deed  is  still  valid. 
On  the  other  hand,  if  none  of  these  circumstances  exist  at  all,  and 
you  should  treat  this  deed  as  invalid  and  insufficient  to  pass  the 
title  of  the  property  without  satisfactory  evidence  of  actual  fraud 
or  deceit,  it  would  be  a  violation  of  law  and  justice.  These 
remarks  answer  the  defendants'  first  two  points,  and  the  plaintiff's 
third  point. 

3d  point  of  defendants.  This  is  rather  a  question  for  the  jury 
than  the  court,  but  we  will  give  our  opinion  since  it  is  asked. 
The  procurement  of  the  deed  by  James — that  is,  his  getting  it 
written  by  Crawford  without  any  direction  from  his  father,  so  far 
as  is  proved — would,  if  totally  unexplained  and  taken  unconnected 
with  the  other  facts  of  the  case,  be  cause  of  some  suspicion ;  but 
when  you  recollect  that  the  deed  was  read  and  explained  to  him, 
that  his  wife  was  present,  his  daughter  invited  into  the  room,  four 
of  his  neighbours  there — among  them  a  justice  of  the  peace — and 
that  he  declared  he  understood  the  whole  matter  and  expressed 
regret  that  he  had  not  done  it  long  before,  it  does  not  seem  a 
matter  of  much  consequence  who  drew  the  deed,  when  it  was 
drawn,  nor  at  whose  request.  As  regards  the  fact  that  no  bonds 
were  executed  when  the  deed  was  made,  nor  any  provision  then 
made  in  writing  for  the  maintenance  of  Andrew  Bigger  and  his 
wife,  you  will  remember  that  if  Robert  Hays  has  testified  truly, 
there  was  a  verbal  agreement  for  their  maintenance  made  at  the 
time,  which  was  afterwards  put  into  writing  and  signed,  and  that 
the  old  people  said  they  were  willing  to  trust  James  for  the  future 
execution  of  the  bonds — a  confidence  not  misplaced,  for  he  after- 
wards did  execute  them  in  good  faith  according  to  the  agreement, 
and  the  old  man  took  them  and  assigned  them  to  his  daughters, 
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agreeably  to  his  often  expressed  intention.  In  all  this  there  was 
no  fraud,  nor  ground  for  suspicion  of  fraud.  I  have  already  said 
that  fraud  must  be  proved.  I  cannot  call  to  mind  any  evidence 
of  a  false  representation  made  by  James  Bigger  to  his  father  about 
this  property  or  the  deed.  As  regarded  the  property,  how  could 
any  misrepresentation  of  James  deceive  the  old  man?  The  latter 
knew  as  well  as  the  former  what  was  the  condition  of  his  property 
and  the  state  of  his  family.  To  make  out  a  case  of  fraud,  it  was 
necessary  to  prove  that  James  either  misrepresented  or  wilfully 
concealed  some  material  fact  of  which  the  old  man  had  not  the 
means  or  power  to  judge  for  himself,  or  that  James  controlled  him 
by  force  or  fear,  or  in  some  other  way  caused  him  to  act  against 
his  judgment  and  inclination.  I  throw  out  of  view  the  subsequent 
complaints  of  Andrew  Bigger,  and  the  ill-treatment  of  him  by 
James.  Andrew  Bigger  had  no  right  to  revoke  the  deed  after  it 
was  made,  and  James's  misconduct  then  could  not  affect  the 
validity  of  a  deed  already  executed.  But  if  in  the  course  of  their 
disputes  you  can  find  anything  which  amounts  to  an  admission  by 
James  that  he  had  cheated  his  father,  you  will  give  it  the  weight 
to  which  such  an  admission  is  entitled  when  taken  in  connection 
with  the  other  evidence.  But  even  if  he  admitted  that  his  father 
was  cheated,  or  that  he  was  not  competent  to  make  a  bargain, 
and  if  such  admission  was  contrary  to  what  all  the  evidence  shows 
to  have  been  the  truth,  it  ought  not  to  carry  your  verdict  in  favour 
of  the  defendants. 

We  now  come  to  another  point  of  the  case.  It  appears  that 
after  the  ejectment  already  spoken  of  was  determined  in  this 
court,  an  application  was  made  to  the  Orphans'  Court  for  a  writ 
of  partition  by  Spencer  Maden  and  wife.  The  writ  was  awarded, 
an  inquisition  was  held,  and  the  property  appraised  as  the  estate 
of  Andrew  Bigger  deceased.  None  of  the  heirs  of  Andrew  Bigger 
being  willing  to  take  it  at  the  appraised  price,  a  decree  was  made 
by  the  Orphans'  Court  that  it  should  be  sold.  It  was  sold,  and 
the  proceeds  divided  among  Andrew  Bigger's  heirs.  Of  all  these 
proceedings  the  plaintiff's  guardian  had  notice,  and  his  guardian 
received  the  share  to  which,  as  one  of  the  heirs  of  his  grandfather, 
he  was  entitled,  from  the  administrator  who  sold  the  land.  Soon 
after  he  became  of  age  his  guardian  paid  him  the  money,  or  so 
much  as  was  left  after  deducting  the  expenses  of  his  education 
and  maintenance.  Do  these  circumstances  prevent  the  plaintiff 
from  recovering  in  the  present  action?  If  you  believe  Mr  Will, 
he  expressed  his  intention  to  "  push  for  the  old  farm"  when  he 
received  the  money  from  Winters;  and  this  would  show  that  he 
did  not  intend  his  acceptance  of  that  money  as  a  waiver  of  his 
right  to  the  land.  But  if,  notwithstanding  his  own  intentions,  the 
act  itself  is  a  legal  bar  to  his  recovery,  he  must  submit  to  the 
law,  whatever  may  be  the  supposed  hardship  of  his  case. 

5th  point  of  defendants  and  1st  point  of  plaintiff.  This  depends 
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to  some  extent  on  his  knowledge  of  his  rights  and  the  facts  of  the 
case.  If  he,  with  a  full  knowledge  of  his  guardian's  conduct 
during  his  own  minority,  acquiesced  for  any  considerable  length 
of  time  after  he  became  of  age,  he  did  confirm  the  acts  of  his 
guardian  and  the  decrees  of  the  Orphans'  Court.  But  this  does 
not  apply  to  the  case  very  forcibly.  The  regularity  of  the  pro- 
ceedings in  the  Orphans'  Court  is  not  impugned  in  this  suit. 
Those  proceedings  did  not  devest  his  title  to  the  land,  if  he  had 
one.  They  conveyed  and  were  intended  to  convey  to  the  pur- 
chaser under  them,  whatever  interest  Andrew  Bigger  had  in  the 
land  at  and  immediately  before  the  time  of  his  death,  and  if  he 
had  no  title,  the  purchaser  got  none.  The  plaintiff's  guardian 
could  not  traverse  the  allegation  of  title  made  by  Andrew  Bigger's 
heirs  in  that  proceeding,  and  the  Orphans'  Court  had  no  jurisdic- 
tion to  try  the  question  of  title  between  them,  if  such  a  question 
had  been  raised. 

6th  point  of  defendants.  There  is  no  direct  evidence  that  the 
plaintiff  knew  whence  the  money  came  which  he  received  from 
his  guardian.  At  the  time  of  the  settlement,  if  you  -believe  Mr 
Will,  there  was  nothing  said  about  it.  Smith  remembers  nothing 
of  the  kind.  In  the  guardian's  statement  made  by  Smith,  there 
is  nothing  of  the  sort  put  down.  Though  there  was  a  short  con- 
versation about  the  farm,  it  was  not  stated  that  the  money  he  was 
receiving  came  from  the  sale  of  it.  The  guardian  himself  does 
not  ^noption  any  fact  from  which  it  can  be  inferred  that  he  told 
him.  But  as  this  case  will  probably  undergo  a  revision  in  another 
court,  and  the  defendants  ought  therefore  to  have  an  opportunity 
of  settling  definitively  every  question  that  can  arise  in  the  case 
now  or  hereafter,  we  rule  this  point  against  them  upon  the  hypo- 
thesis which  they  have  put,  and  charge  you  that  if  he  did  know 
whence  the  money  came,  he  did  not  forfeit  his  right  to  recover  the 
land  by  taking  the  money. 

The  7th  point  of  the  defendants  is  already  answered  in  our 
remarks  on  their  6th  point.  It  is  only  necessary  to  say  that  we 
deny  the  law  to  be  as  stated  in  the  point,  and  of  course  refuse  to 
charge  you  as  requested. 

The  2d  point  of  the  plaintiff  is  answered  already  in  our  reply 
to  the  6th  and  7th  points  of  the  defendants. 

The  defendants  do  not  appear  to  have  been  misled  by  the  con- 
duct of  the  plaintiff.  They  had  notice  of  this  claim  and  of  the 
title  on  which  it  was  founded.  One  of  them  was  a  juror  when  it 
was  tried  before.  They  spoke  of  the  plaintiff's  claim  before  they 
bought.  According  to  their  admission,  they  discovered  the  title 
to  be  bad  at  the  time  of  the  sale,  and  wanted  to  get  it  insured. 
From  this  proof  of  full  notice,  together  with  their  declaration  that 
they  had  received  profits  to  as  great  an  amount  as  the  purchase 
money,  and  the  much  higher  price  which  they  once  said  they 
would  give  for  the  plaintiff's  title,  it  is  fair  to  presume  that  they 
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indemnified  themselves  for  the  risk  which  they  knew  they  were 
running,  by  the  low  price  at  which  they  got  the  land. 

4th  point  of  plaintiff.  Whether  the  deed  could  be  confirmed 
after  it  was  made,  supposing  it  fraudulent  when  made,  depends 
on  the  kind  of  fraud  proved  against  it.  If  there  were  any  circum- 
stances of  actual  fraud,  of  positive  deceit  or  falsehood,  or  of  direct 
imposition  proved  against  the  grantee,  then  it  could  not  afterwards 
be  confirmed  by  the  grantor.  But  if  the  fraud  were  only  inferred 
from  the  condition  or  relation  of  the  parties,  or  the  contract  an 
unconscionable  one  because  of  that  relation,  then  it  might  be 
afterwards  confirmed. 

The  points  of  law  raised  in  the  cause  being  thus  disposed  of, 
you  will  perceive  that  your  verdict  depends  on  your  opinion  of 
the  fairness  and  honesty  of  the  deed  of  the  19th  September  1815 
from  Andrew  Bigger  to  James  Bigger." 

The  defendants  excepted  to  the  charge. 

I  will  not  say  there  is  clear  error  as  to  the  effect  of  former 
verdict ;  but  in  a  case  where  at  first  all  turned  on  the  capacity 
of  Andrew  Bigger  and  the  management  of  his  son  James,  I  would 
have  gone  further  than  the  Judge,  and  said  a  verdict  obtained  on 
the  testimony  of  witnesses  who  stated  their  knowledge  from  recent 
facts  and  observations,  ought  never  to  be  disturbed  by  testimony 
fished  up  from  the  oblivion  of  more  than  twenty  years.  As  to 
the  proceedings  of  the  plaintiff  and  his  several  guardian?,  1  phall 
come  to  that  again. 

There  are  few  men  who  from  circumstances  have  had  opportu- 
nities of  judging  of  the  state  of  mind  in  which  a  person  is,  when 
after  several  days'  intoxication  he  falls  into  such  a  state  of  debility 
that  he  can  neither  rise  nor  sit  up  in  bed  unless  supported,  and 
when  he  cannot  hold  a  pen  or  make  a  mark  unless  the  pen  and 
hand  are  held  for  him.  I  have  known  two  men  throw  themselves 
in  the  river,  one  of  whom  perished  in  that  state,  though,  as  they 
were  able  to  go  to  the  water,  they  were  not  so  debilitated  as 
Andrew  Bigger  when  this  deed  was  signed  for  him.  And  I  would 
have  told  the  jury  that  men  who  had  never  seen  Andrew  Bigger 
or  any  other  person  in  that  deplorable  situation,  could  form  no 
correct  opinion  of  the  state  of  mind  in  such  situation ;  and  that 
his  capacity  at  other  times  when  sober  formed  no  rule  by  which 
to  judge  of  his  acts  at  such  a  time.  The  effect  of  a  grog  in  rousing 
one  who  could  neither  rise  or  sit  up  unless  held,  nor  make  a  mark 
with  a  pen,  but  it  must  be  made  by  another  who  holds  the  hand 
and  the  pen,  proves  his  situation  and  the  cause  of  it ;  and  I  would 
give  no  more  effect  to  an  instrument  signed  in  such  circumstances, 
than  to  one  signed  when  so  drunk  that  he  could  neither  stand  nor 
walk,  and  scarcely  so  much. 

There  is  no  discrepance  between  Casey,  who  was  attending 
closely  to  all  Andrew  did  and  said,  and  Hays,  who  heard  Andrew 
or  his  wife  say  they  could  trust  James  to  give  the  bonds,  &c. ;  and 
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from  the  testimony  of  this  Mr  Hays,  there  would  never  have  been 
an  article  drawn  or  bond  given  unless  at  his  instance  or  that  of 
some  other  person.  It  does  not  appear  who  held  these  bonds. 
They  were  produced  and  proved  by  the  witnesses  of  the  plaintiff 
below ;  and  although  the  bonds  were  endorsed  by  assignment  to 
the  daughters,  it  does  not  appear  that  they  or  any  one  of  them 
ever  saw  or  heard  of  them.  There  is  something  strange  in  the 
plaintiff  below  asking  to  recover  the  whole  land,  without  paying 
or  proposing  to  pay  these  sums  to  the  persons  to  whom  they  were 
assigned,  or  repaying  to  the  Wilsons,  whose  money  paid  what  was 
due  to  the  holder  of  these  bonds.  I  know  of  no  authority  or  prin- 
ciple which  would  justify  such  a  recovery. 

The  old  man  had  two  sons  and  four  daughters.  As  another 
tract  had  been  conveyed  to  John,  and  that  considered  as  an  ad- 
vancement, there  were  four  daughters  and  James  or  his  son  among 
whom  to  divide.  The  fact  that  the  guardian  of  the  plaintiff  con- 
sidered the  verdict  and  judgment  in  the  ejectment  as  having 
settled  the  right,  and  his  application  to  the  Orphans'  Court  for  an 
order  to  sell,  would  not  of  itself  be  conclusive  against  the  plaintiff, 
especially  as  there  was  nothing  done  on  that  order;  but  the  peti- 
tion of  his  guardian  that  the  whole  tract  should  be  sold,  the  receipt 
by  the  guardian  of  part  applied  to  the  maintenance  and  education 
of  the  plaintiff,  and  his  application  for  and  receipt  of  the  balance 
of  his  share  of  the  price  of  the  land,  is  conclusive  on  his  right. 

This  principle  runs  through  our  whole  law.  A  man  cannot 
take  a  bequest  under  a  will,  and  then  object  to  and  set  aside  the 
will.  That  a  child  should  not  take  his  portion  of  an  estate  sold 
by  order  of  Orphans'  Court,  and  then  prove  the  sale  unauthorized 
and  take  the  whole  from  the  person  who  had  purchased  and  paid 
for  and  improved  it,  was  considered  and  settled  in  M'Pfierson  v. 
Cunliff,  (11  Serg.  fy  Rawle  426-7-8),  and  other  parts  of  the  case, 
for  the  point  above  stated.  Much  of  that  opinion  applied  to  a 
question  much  discussed  a  short  time  before  that  trial,  viz.,  whe- 
ther a  sale  by  order  of  Orphans'  Court  could  be  set  aside  by  eject- 
ment in  another  court,  or  could  only  be  affected  by  appeal  from 
the  decree  of  the  Orphans'  Court.  All  principle  would  support 
the  latter  opinion ;  but  the  trial  by  ejectment  had  been  success- 
fully applied  in  one  or  two  cases.  Our  late  Act  of  Assembly  and 
one  or  two  decisions  of  this  court  would  seem  to  have  settled  this 
point  also.  But  the  position  taken  by  the  Judge  in  the  pages 
above  cited  has  never  been  disputed,  and  has  controlled  the  cause 
in  some  pretty  strong  cases.  In  1  Rawle  163  we  find  Adlum  v. 
Yard.  James  Yard  had  conveyed  his  property  in  trust  to  pay 
certain  creditors  on  terms  and  conditions  which,  in  the  opinion 
of  all  the  court,  rendered  it  void.  Some  personal  property  had 
been  disposed  of  by  the  assignees,  and  Mr  Adlum,  a  large  creditor, 
accepted  a  dividend  of  this  and  gave  his  receipt.  At  that  time 
he  had  no  suspicion  of  anything  unfair.  On  finding  out  what 
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induced  him  to  believe  the  most  egregious  fraud  in  more  than  one 
respect,  he  proceeded  as  if  no  such  deed  had  been  made.  That 
deed,  under  the  statute  of  Elizabeth  always  considered  as  the 
substratum  of  our  law  on  the  subject,  was  "  frustrate,  void  and 
of  no  effect."  I  considered  the  case  as  not  within  the  principle 
above  stated,  because  of  the  positive  words  of  the  statute,  and 
because  there  was  evidence  that  Adlum  accepted  his  dividend  (a 
very  small  one)  before  he  knew  of  any  actual  fraud ;  but  he  had 
seen  the  deed,  some  of  the  provisions  of  which  were  void,  and  the 
other  Judges  agreed  (page  171)  that  having  accepted  a  dividend 
under  that  deed,  he  could  never  treat  it  as  void. 

This  principle  has  been  repeatedly  recognised  in  this  court. 
Stroble  v.  Smith  (8  Watts  280)  is  a  clear  case,  and  we  have  many 
others.  In  fact,  it  has  been  considered  as  not  open  to  debate. 
But  it  was  put  in  the  court  below  on  two  other  points,  1.  that  he 
received  this  money  soon  after  he  came  of  age.  It  is  clear  he 
knew  that  this  was  his  share  of  the  price  of  the  land.  Now  there 
are  cases  in  which  a  settlement  made  between  a  guardian  and  his 
ward  of  their  own  accounts  of  expenditures  and  payments  will  be 
opened,  where  there  was  imposition  or  concealment  by  the  guard- 
ian, and  ignorance  of  the  facts  or  of  his  rights  by  the  ward.  This 
is  not  such  a  case.  It  does  not  suggest  any  unfairness  in  the 
guardian,  who  is  no  party  to  this  suit  or  affected  by  it.  The  other 
matter  mentioned  is  that  the  grandfather  of  the  plaintiff  says  he 
stated  when  he  got  his  money,  "  now  I  will  try  for  the  whole 
place."  Neither  the  counsel  who  made  the  calculations  and 
stated  the  account  or  the  guardian  heard  this ;  but  it  does  the 
plaintiff  below  no  good ;  it  shows  that  he  knew  what  money  he 
was  getting ;  that  he  had  determined  not  to  delay  the  receipt  of 
the  money  by  saying  anything  which  would  prevent  the  payment 
to  him ;  that  he  intended  to  get  a  part  of  the  price  of  the  land 
from  the  defendants,  and  use  that  part  to  take  from  them  the 
whole  property.  He  may  not  have  been  aware  that  this  intention 
was  palpably  dishonest ;  but  the  law  will  correct  his  principles 
of  morality. 

There  is  scarcely  anything  in  our  jurisprudence  which  more  rea- 
dily commends  itself  to  the  moral  sense  of  all,  than  this  principle. 
Where  a  person  has  stood  by  and  seen  another  purchase  or  im- 
prove under  a  mistake  as  to  title,  he  has  been  concluded  by  his 
silence  from  afterwards  claiming  and  recovering  that  property ; 
and  although  there  has  been  some  difference  of  opinion  as  to  some 
of  such  cases,  yet  where  a  man  has  actually  advised  and  encour- 
aged the  purchase,  he  has  uniformly  been  estopped  from  taking 
such  property  from  such  purchaser;  and  much  more  would  it 
shock  the  moral  sense  if  one  was  permitted  not  only  to  encourage 
a  sale,  but  to  receive  the  purchase  money,  and  afterwards  to  keep 
that  money  and  recover  the  property  and  improvements.  The 
attempt  has  never  succeeded ;  no  man  who  has  joined  in  selling  a 


May  1844.]  OF  PENNSYLVANIA.  127 

[Wilson  v.  Bigger.] 

bad  title  has  ever  recovered  the  property  by  a  better  title,  con- 
cealed or  afterwards  purchased.  The  guardian  had  power  to  act 
as  to  the  appraisement  of  the  land.  He  might  have  accepted  it 
at  the  appraisement  and  his  ward  been  irrevocably  bound,  though 
to  his  ruin.  Gelbach's  Appeal.  It  was  no  hasty  proceeding  of  the 
guardian.  He  first  applied  for  a  sale  of  the  undivided  fifth  part 
claimed  for  his  ward.  Finding,  probably,  that  such  undivided 
portion  would  not  sell,  except  at  a  sacrifice,  he  waits  until  a  pro- 
ceeding was  had  for  effecting  a  sale  of  the  whole  farm,  and  he 
joins  the  others  and  petitions  for  a  sale ;  and  at  the  end  of  fifteen 
years,  the  ward,  after  consulting  his  grandfather  and  in  his  pre- 
sence, receives  $366,  which  he  knew  came  from  the  defendants, 
and  then  uses  this  money  to  deprive  them  of  the  whole;  and  this 
under  an  idea  that  he  had  the  legal  title.  The  man  who  obtains 
a  deed  for  a  tract  of  land  for  which  he  is  to  pay  £500,  but  never 
pays  a  cent,  has  a.  formal  title,  but  holds  as  a  trustee  for  the  seller. 
To  be  sure,  there  are  countries  in  which  he  might  recover  in 
ejectment ;  but  there  is  always  some  other  court  or  tribunal  who 
will  compel  him  to  restore  the  possession  until  he  pays  the  price 
agreed.  And  if,  as  in  this  case,  he  joined  in  inducing  an  innocent 
purchaser  to  pay  for  and  improve  it,  he  will  not  be  permitted  to 
disturb  such  purchaser,  or  succeed  by  calling  that  a  legal  title 
which,  though  in  form  of  law,  was  never  an  available  title  unless 
the  price  was  paid,  and,  without  that,  was  used  fraudulently. 

Judgment  reversed. 


The  Commonwealth  against  James  Clark. 

The  Act  of  the  18th  April  1843  authorizing  the  election  of  canal  commissioners 
is  constitutional  and  valid. 

QUO  WARRANTO,  directed  to  James  Clark,  William  B. 
Foster,  Jun.,  and  Jesse  Miller,  canal  commissioners  of  Pennsyl- 
vania. 

Be  it  remembered  that  at  a  Supreme  Court  held  at  Harrisburg, 
in  and  for  the  Middle  District  of  Pennsylvania,  on  the  21st  day 
of  May,  in  the  year  of  our  Lord  1844,  comes  Ovid  F.  Johnson, 
Attorney-General  of  the  said  Commonwealth,  and  on  behalf  of 
said  Commonwealth  gives  the  said  court  here  to  know  and  be 
informed  that  on  the  second  Tuesday  of  January  last  past,  to  wit, 
on  the  9th  day  of  said  month,  at  the  borough  of  Harrisburg,  the 
seat  of  government  of  the  Commonwealth  of  Pennsylvania,  James 
Clark  did  intrude  into  and  usurp  upon  the  said  Commonwealth 
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the  office  of  canal  commissioner  of  the  said  Commonwealth,  with- 
out warrant  or  lawful  authority  for  so  doing.  Whereupon  the 
said  Attorney-General,  on  behalf  of  the  Commonwealth  of  Penn- 
sylvania, gives  the  said  court  here  to  understand  and  be  informed 
that  the  said  James  Clark,  from  and  since  the  9th  day  of  January 
last  past,  at  the  borough  of  Harrisburg  aforesaid,  and  throughout 
the  Commonwealth  of  Pennsylvania,  has  used  and  exercised,  and 
still  doth  use  and  exercise,  the  office  of  canal  commissioner  of  said 
Commonwealth,  without  any  warrant  or  lawful  and  constitutional 
authority  therefor :  which  said  office,  and  the  powers,  authorities, 
emoluments  and  franchises  thereto  belonging  and  appertaining, 
the  said  James  Clark  during  all  the  time  aforesaid  hath  usurped, 
and  still  doth  usurp  upon  the  government  of  the  said  Common- 
wealth, to  the  great  damage  and  prejudice  of  the  lawful  authority 
of  the  same.  Wherefore  the  said  Attorney-General  makes  sug- 
gestion and  complaint  herein,  and  for  due  process  of  law  against 
the  said  James  Clark  in  this  behalf  to  be  made,  to  answer  by  what 
warrant  he  claims  to  have,  use,  exercise  and  enjoy  the  said  office. 
And  now,  viz.,  on  the  4th  day  of  June  1844,  the  said  James 
Clark  comes  here  into  court,  and  by  James  M'Cormick,  his  attor- 
ney, protesting  that  he,  the  said  James  Clark,  did  not  intrude  into 
and  usurp  upon  the  said  Commonwealth  the  said  office  of  canal 
commissioner  without  a  warrant  or  lawful  authority,  as  in  the 
said  suggestion  of  the  Attorney-General  is  set  forth ;  for  his  an- 
swer and  plea  in  this  behalf  saith  that  in  pursuance  of  the  provi- 
sions of  the  Act  of  Assembly  of  this  Commonwealth,  passed  on 
the  18th  day  of  April  1843,  entitled  "An  Act  to  reduce  the 
expenses  and  provide  for  the  election  of  the  Board  of  Canal 
Commissioners,"  he,  the  said  respondent,  was  at  the  annual 
election,  held  on  the  9th  day  of  October  1843,  duly  elected 
one  of  the  canal  commissioners  of  this  Commonwealth  by  the 
qualified  voters  of  the  several  counties  thereof,  and  on  the  7th 
day  of  November  1843  the  Secretary  of  the  Commonwealth,  on 
the  receipt  of  the  returns  of  the  said  election,  did  in  due  form  of 
law  notify  the  said  respondent  of  his  said  election  to  the  said 
office  of  canal  commissioner.  That  afterwards,  viz.,  on  the  second 
Tuesday  of  January  1844,  at  Harrisburg,  in  the  said  Common- 
wealth, he  the  said  respondent,  under  and  by  virtue  of  the  provi- 
sions of  the  said  Act  of  Assembly,  being  first  duly  sworn  accord- 
ing to  law,  did  enter  upon  the  duties  of  the  said  office  of  canal 
commissioner  of  this  Commonwealth,  and  hath  continued  from 
thence  hitherto  continually  to  use,  exercise  and  perform  the  said 
office  of  canal  commissioner,  as  he  was  authorized  and  bound  to 
do  according  to  the  constitution  and  laws  of  this  Commonwealth. 
Without  this,  that  the  said  respondent  hath  usurped  and  still  doth 
usurp  upon  the  said  Commonwealth  in  the  manner  and  form  as  by 
the  said  suggestion  is  supposed.  All  which  the  said  James  Clark, 
the  respondent,  is  ready  to  verify,  &c.  Wherefore  he  prays  judg- 
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ment,  and  that  the  said  office  of  canal  commissioner  of  this  Com- 
monwealth may  be  allowed  and  adjudged  to  him,  and  that  he  may 
be  dismissed  from  the  premises  in  the  said  suggestion  charged 
against  him,  &c. 

And  thereupon  O.  F.  Johnson,  Attorney-General  of  the  Com- 
monwealth, who  prosecutes  for  the  Commonwealth  on  this  behalf, 
comes  and  saith  that  the  said  answer  of  the  said  James  Clark,  and 
the  matter  therein  contained  in  manner  and  form  as  the  same  are 
above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  or 
preclude  the  said  Commonwealth  from  having  or  maintaining  the 
aforesaid  proceeding  thereof  against  him,  the  said  James  Clark, 
and  the  said  Commonwealth  is  not  bound  by  law  to  answer  the 
same ;  and  this  the  said  Commonwealth  is  ready  to  verify.  Where- 
fore, for  want  of  a  sufficient  plea  in  this  behalf,  the  said  Attorney 
prays  judgment  for  the  said  Commonwealth,  and  that  the  said 
defendant  be  ousted  and  altogether  excluded  from  the  office  of 
canal  commissioner  of  Pennsylvania. 

And  the  said  O.  F.  Johnson,  Attorney-General,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  states 
and  showeth  the  court  the  following  cause  of  demurrer  to  the 
same  plea : 

1.  That  the  election  held  on  the  9th  day  of  October  1843,  in 
pursuance  of  the  alleged  Act  of  Assembly  of  the  18th  April  1843, 
entitled  "An  Act  to  reduce  the  expenses  and  provide  for  the  elec- 
tion of  the  Board  of  Canal  Commissioners,"  gives  no  right  to  the 
said  James  Clark  to  hold,  exercise  and  enjoy  the  said  office  of 
canal  commissioner  of  Pennsylvania — the  said  Act  of  Assembly 
being  wholly  unconstitutional  and  void,  and  the  said  election 
without  lawful  authority  and  a  nullity ;  and  he,  the  said  James 
Clark,  could  not  under  such  authority  exercise  the  duties  of  the 
said  office. 

Joinder  in  demurrer. 

Watts  and  Attorney- General  Johnson,  for  the  Commonwealth. 
Miller,  in  propria  persona,  and  M'Cormick,  for  respondents. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  unnecessary  to  advert  to  the  common-law 
definition  of  an  office,  or  to  the  supposed  distinction  between 
offices  in  the  appointment  of  the  executive,  and  offices  within 
the  power  of  the  Legislature  by  the  original  constitution.  The 
question  for  decision  turns  on  the  peculiar  provisions  of  the 
amended  constitution,  and  it  lies  within  almost  the  bounds  of  a 
nutshell.  The  eighth  section  of  the  sixth  article  declares  that 
"All  officers  whose  election  or  appointment  is  not  provided  for  in 
this  constitution,  shall  be  elected  or  appointed  as  shall  be  directed 
by  law."  The  election  or  appointment  of  canal  commissioners  was 
not  provided  for  by  the  constitution,  and  it  was  consequently  to 
VH. — 17 
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be  provided  for  by  law.  But  it  was  declared  by  the  schedule 
appended  to  the  instrument  (section  11),  that  "  The  appointing 
power  shall  remain  as  heretofore ;  and  all  officers  in  the  appoint- 
ment of  the  executive  department  shall  continue  in  the  exercise 
of  the  duties  of  their  respective  offices,  until  the  Legislature  shall 
pass  such  laws  as  may  be  required  by  the  eighth  section  of  the 
sixth  article  of  the  amended  constitution ;  and  until  appointments 
shall  be  made  under  such  laws,  unless  their  commissions  shall  be 
superseded  by  new  appointments,  or  shall  sooner  expire  by  their 
own  limitations;  or  the  said  offices  shall  become  vacant  by  death 
or  resignation."  Now,  the  canal  commissioners  were  officers 
within  the  appointment  of  the  executive  at  the  adoption  of  the 
amendments,  and  consequently  were  to  remain  in  office  till  laws 
for  elections,  or  new  appointments,  should  be  enacted.  But  the 
same  section  of  the  schedule  directed  those  laws  to  be  enacted  by 
the  first  Legislature  under  the  amended  constitution ;  and  as  the 
injunction  was  not  performed  by  it,  the  argument  on  the  part  of 
the  Commonwealth  is  that  it  could  not  be  constitutionally  per- 
formed by  a  subsequent  one ;  of  course,  that  the  power  of  appoint- 
ment remains  with  the  executive. 

The  authority  invoked  for  this  interpretation  is  the  decision  of 
this  court  in  The  Commonwealth  v.  Leib,  (9  Watts  200),  in  which 
it  was  held  that  the  execution  of  a  power  by  the  first  Legislature, 
as  directed  by  another  section  of  this  same  schedule,  could  not  be 
repeated  by  a  subsequent  Legislature  on  pretence  that  the  pre- 
ceding one  had  not  carried  out  the  views  of  the  convention.  The 
ninth  section  had  directed  the  first  Legislature  to  divide  the  asso- 
ciate Judges  of  the  Common  Pleas  into  classes,  in  order  that  they 
might  be  displaced  in  turn,  according  to  seniority  of  commission, 
in  a  certain  number  of  years.  The  classification  was  made,  but 
the  second  Legislature  undertook  to  remodel  it  on  the  ground  of 
mistake ;  and  this  it  was  held  incompetent  to  do,  not  only  because 
the  power  was  a  discretionary  one,  vested  in  a  particular  body, 
which  was  to  judge  of  the  exercise  of  it,  but  because  it  had 
already  been  exhausted  by  the  execution  of  it,  and  was  gone. 
Being  executed,  it  had  become  obsolete  and  incapable  of  giving 
authority  for  further  action.  What  conclusively  showed  that  the 
exercise  of  it  was  limited  to  the  first  Legislature  was,  that  subse- 
quent legislation  would  have  come  too  late  for  the  object ;  for, 
when  the  second  Act  was  passed,  the  period  for  the  expiration  of 
the  commissions  of  the  first  class  had  already  elapsed.  How  dif- 
ferent the  case  before  us,  in  which  the  power  to  enact  laws  for 
the  introduction  of  the  particular  amendment  had  not  been  exe- 
cuted at  all,  and  in  which  the  power  is  not  such  as  must  necessa- 
rily be  exhausted  by  a  single  exercise  of  it !  It  was  a  cardinal 
object  of  the  convention  to  place  the  appointment  to  office,  and 
the  patronage  consequent  upon  it,  in  such  hands  as  the  Legisla- 
ture should  from  time  to  time  direct ;  not  to  have  a  final  disposi- 
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tion  of  it  by  the  accidental  action  of  any  one  Legislature.  The 
purpose  of  subjecting  it  to  legislative  action  at  all,  was  to  have 
the  benefit  of  changes  which  experience  might  from  time  to  time 
show  to  be  expedient.  But  the  power  of  the  Legislature  over 
the  classification  of  the  associate  Judges  was  necessarily  limited 
to  a  single  exercise  of  it :  and  the  act,  being  done,  could  not  be 
repeated.  It  would  have  been  a  curious,  but  by  no  means  an 
amusing  spectacle,  to  see  a  class  of  those  Judges,  who  had  retired 
from  the  bench  under  a  particular  classification,  recalled  to  it  and 
their  successors  expelled,  by  the  establishment  of  a  new  one 
according  to  the  alternate  prevalence  of  parties  in  the  political 
arena. 

To  have  applied  the  principle  of  The  Commonwealth  v.  Leib  to 
cases  of  a  different  stamp,  might  have  led  to  startling  conse- 
quences. By  the  seventh  section  of  the  sixth  article  of  the 
amended  constitution,  "  Justices  of  the  peace  and  aldermen  shall 
be  elected  in  the  several  wards,  boroughs  or  townships,  at  the 
time  of  the  election  of  constables,  by  the  qualified  voters  thereof, 
in  such  numbers  as  shall  be  directed  by  law,  and  shall  be  commis- 
sioned by  the  governor  for  a  term  of  five  years;"  and  by  the 
twelfth  section  of  the  schedule,  "  The  first  election  for  aldermen 
and  justices  of  the  peace  shall  be  held  in  the  year  1840,  at  the 
time  fixed  for  the  election  of  constables.  The  Legislature,  at  its 
first  session  under  the  amended  constitution,  shall  provide  for  the 
said  election,  and  for  subsequent  similar  elections.  The  aldermen 
and  justices  of  the  peace  now  in  commission,  or  who  may  in  the 
interim  be  appointed,  shall  continue  to  discharge  the  duties  of 
their  respective  offices  until  fifteen  days  after  the  day  which  shall 
be  fixed  by  law  for  the  issuing  of  new  commissions,  at  the  expi- 
ration of  which  time  their  commissions  shall  expire."  Now,  on 
the  principle  of  construction  asserted  by  the  Commonwealth,  what 
would  have  been  the  consequence  if  an  accidental  difference  of 
views  between  the  Senate  and  the  House  of  Representatives,  such 
as  actually  occurred  in  regard  to  the  canal  commissioners,  had 
prevented  the  first  Legislature  from  enacting  laws  to  carry  the 
ulterior  provisions  of  the  constitution  for  the  election  of  aldermen 
and  justices  of  the  peace  into  effect?  It  would  have  been  the 
frustration  of  those  provisions,  and  the  perpetuation  of  the  old 
mode  of  their  appointment,  with  its  attendant  principle  of  tenure 
for  life,  and  with  the  preservation  of  a  great  share  of  the  execu- 
tive patronage,  which  it  was  an  especial  object  of  the  convention 
to  destroy.  That  is  not  all.  Though  the  justices  and  aldermen 
would  have  held  their  commissions  for  life,  there  would  have  been 
no  power  under  the  constitution  to  supply  their  places  at  their 
death ;  and  thus  this  indispensable  arm  of  the  magistracy  would 
in  the  end  have  been  cut  off.  The  eleventh  section  of  the  sche- 
dule, which  provided  that  the  appointing  power  should  remain  as 
theretofore,  was  predicated  of  offices  indicated  in  the  eighth  sec- 
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tion  of  the  article ;  for  it  is  restrained  to  officers  in  the  appoint- 
ment of  the  executive,  whose  election  or  appointment  is  not  pro- 
vided for  in  the  amended  constitution.  It  was  said,  in  regard 
to  these,  that  they  should  continue  to  exercise  their  functions  till 
the  Legislature  should  pass  such  laws  as  might  be  required  to 
give  effect  to  the  eighth  section  of  the  sixth  article ;  and  it  was 
consequently  in  relation  to  the  offices  indicated  in  that  section 
that  it  was  said  the  power  of  appointment  should  remain  as  there- 
tofore. If  that  provision  were  an  independent  and  unrestricted 
rule  of  the  constitution,  it  would  annul  all  the  alterations  for  ap- 
pointment to  office,  either  by  the  executive  or  by  the  Legislature  ; 
but  it  was  expressly  restricted  to  officers  whose  election  or  ap- 
pointment is  not  specially  provided  for  by  the  terms  of  the  amend- 
ed constitution.  Now,  the  election  of  justices  and  aldermen  hap- 
pens to  be  thus  provided  for  in  the  body  of  the  instrument ;  and 
it  is  therefore  not  within  the  conservative  operation  of  the  eleventh 
section  of  the  schedule.  Can  it  be  thought,  then,  that  by  direct- 
ing laws  for  the  election  of  justices  and  aldermen  to  be  enacted  at 
the  first  session,  the  convention  meant  to  expose  one  of  its  most 
cherished  alterations,  and  an  entire  branch  of  the  magistracy,  to 
the  chance  of  destruction  from  the  uncertain  action  of  the  Legis- 
lature ?  Perhaps  nothing  conduced  more  to  the  success  of  the 
amendments  than  public  clamour  against  the  inferior  magistrates ; 
and  though  it  may  be  entirely  true  that  the  quality  of  these  offi- 
cers has  not  in  any  great  degree  been  improved  by  the  change,  it 
is  certain  that  a  change  was  called  for  by  the  public,  which  is  all 
that  is  required  for  the  argument.  The  principle  of  strict  con- 
struction would  frustrate  important  provisions  in  every  newly 
constructed  frame  of  government.  It  was  provided  by  the  first 
article  and  third  section  of  the  federal  constitution,  that  the 
Senate  should  be  composed  of  two  members  from  each  State, 
chosen  for  six  years ;  and  that  "  immediately"  after  they  should  be 
assembled  they  should  be  divided  into  three  classes,  in  order  that 
one-third  of  the  body  might  be  chosen  every  year.  Yet,  on  the 
principle  of  strict  construction,  a  postponement  of  the  division  for 
a  month  or  a  day  would  have  presented  an  insuperable  obstacle 
to  the  organization  of  the  government.  Necessarily,  the  para- 
mount rule  of  interpretation  demands  that  such  provisions  be 
deemed  only  directory,  as  was  the  injunction  imposed  by  the 
seventh  article  of  our  constitution,  which  has  been  retained  by 
the  reform  convention,  that  "  the  Legislature  shall,  as  soon  as  con- 
veniently may  be,  provide  by  law  for  the  establishment  of  schools 
throughout  the  State,  in  such  manner  that  the  poor  may  be  taught 
gratis."  Yet,  though  it  was  just  as  convenient  to  perform  this 
duty  at  first  as  at  last,  it  was  not  done  till  half  a  century  had 
elapsed,  and  no  one  doubts  for  that  reason  the  constitutionality  of 
our  system  of  public  schools. 

Still  further.     If  the  power  of  appointment  remains  with  the 
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executive,  it  must  be  because  it  was  vested  in  him  by  law  at  the 
adoption  of  the  amendments:  and  it  must  be  exercised  in  the 
mode  prescribed  by  the  law,  without  confirmation  by  the  Senate, 
though  it  was  evidently  intended  that  no  executive  appointment 
by  virtue  of  the  constitution  should  be  valid  without  such  con- 
firmation, except  that  of  Secretary  of  the  Commonwe'alth.  Thus 
would  not  only  the  power  to  appoint  canal  commissioners  remain 
as  it  was,  but  also  the  power  to  appoint  all  officers  whose  appoint- 
ment is  not  specifically  provided  for  in  the  amended  constitution ; 
and  thus,  too,  would  the  principal  part  of  the  executive  patronage- 
be  restored  by  an  accidental  difference  of  views  between  the 
branches  of  the  first  Legislature.  That  difference  would  have 
the  effect,  too,  of  engrafting  on  the  original  constitution  a  power 
of  appointment  which  originated  in  an  act  of  ordinary  legislation, 
and  this,  too,  without  submission  to  or  adoption  by  the  people. 

A  constitution  is  not  to  receive  a  technical  construction,  like  a 
common-law  instrument  or  a  statute.  It  is  to  be  interpreted  so 
as  to  carry  out  the  great  principles  of  the  government,  not  to  de- 
feat them ;  and  to  that  end,  its  commands  as  to  the  time  or  man- 
ner of  performing  an  act  are  to  be  considered  as  merely  directory 
wherever  it  is  not  said  that  the  act  shall  be  performed  at  the  time 
or  in  the  manner  prescribed,  and  no  other.  The  object  of  the 
command,  in  I  his  instance,  was  no  more  than  to  urge  the  Legisla- 
ture to  put  the  elective  principle  in  active  operation  at  the  earliest 
day  practicable  under  all  the  circumstances,  and  it  has  been  ac- 
complished. What  is  this  schedule?  It  is  a  temporary  provision 
for  the  preparatory  machinery  necessary  to  put  the  principles  of 
the  amendments  in  motion  without  disorder  or  collision.  Its  pur- 
pose was  riot  to  control  those  principles  by  the  happening  of  an 
event,  but  to  carry  the  whole  into  effect  without  break  or  inter- 
val. Its  use  was  merely  to  shift  the  machine  gradually  into 
another  track,  and,  having  done  its  office,  it  was  to  be  stowed 
away  in  the  lumber-room  of  the  government.  Nothing  was  fur- 
ther from  the  purpose  of  the  convention  than  to  make  anything 
contained  in  it  a  matter  of  permanent  regulation.  Its  uses  were 
temporary  and  auxiliary.  To  suppose  that  the  provisions  in  the 
eighth  section  of  the  sixth  article  were  to  depend  for  their  effect 
on  the  sanction  or  co-operation  of  the  first  Legislature,  would  be 
to  suppose  that  it  was  intended  to  give  that  body  a  controlling 
power  over  the  public  will  expressed  by  the  adoption  of  the  amend- 
ments. It  would  have  been  an  abuse  of  the  power  which  the  con- 
vention had  received  from  the  people  to  delegate  any  part  of  it, 
except  for  merely  ministerial  purposes,  and  especially  to  delegate  it 
to  a  body  whose  action  would  be  final.  It  is  impossible  for  human 
forecast  to  provide  against  accidents  which  rnay  stop  the  motion 
of  an  untried  machine;  and  they  must  be  repaired,  when  they 
occur,  by  those  who  have  the  management  and  direction  of  it. 
The  convention  could  not  foresee  the  difference  which  took  place 

VII. M 


134  SUPREME  COURT  [Harrisburg 

[The  Commonwealth  v.  James  Clark.] 

between  the  Senate  and  the  House  of  Representatives  in  the  first 
Legislature ;  and  the  great  elective  principle  established  in  the 
body  of  the  constitution  must  not  be  suffered,  for  that  reason,  to 
fail.  It  is  considered,  therefore,  that  the  demurrer  of  the  Com- 
monwealth be  overruled  ;  that  the  plea  of  the  respondents  be  sus- 
tained, and  that  they  go  without  day. 


M'Clelland  against  Slinglufl! 

If  two  executions  be  placed  in  the  hands  of  the  sheriff  at  different  times,  and 
he  make  a  levy  of  the  defendant's  personal  property  and  a  sale  upon  that  which 
came  to  his  hands  last,  he  must  appropriate  the  money  to  it,  and  not  to  the  first, 
upon  which  he  had  endorsed  or  attached  no  levy. 

In  an  action  against  the  sheriff  for  misappropriating  money  made  upon  a  fieri 
facias  which  he  had  in  his  hands,  and  which  he  had  returned  without  a  levy,  it 
is  not  competent  for  him  to  prove  by  parol  that  a  levy  was  actually  mnde  upon 
it ;  nor  to  give  in  evidence  a  written  levy  of  the  property,  out  of  which  the  money 
was  made,  which  had  remained  in  his  possession  until  the  time  of  the  trial. 

ERROR  to  the  Common  Pleas  of  Adams  county. 

Charles  and  Jesse  Slingluff  against  George  W.  M'Clelland, 
sheriff.  This  was  an  action  on  the  case,  in  which  the  plaintiffs 
declared  for  money  had  and  received,  and  the  defendant  pleaded 
non  fissumpsit.  The  plaintiffs  gave  in  evidence  a  fieri  facias,  at 
their  suit  against  John  A.  Davis  and  James  S.  Davis,  for  8594, 
placed  in  the  hands  of  the  defendant,  as  sheriff,  on  the  16th  June 
1840,  upon  which  he  endorsed  a  specific  levy  of  the  defendant, 
John  A.  Davis's  personal  property,  on  the  same  day ;  and  subse- 
quently, on  the  13th  August  1840,  made  the  return,  "  goods  sold 
and  applied  to  fieri  fncias  No.  23,  April  term  1840,  and  applied  to 
rent,  and  nulla  bona  further."  The  amount  of  sale  was  admitted 
to  have  been  $349.35,  of  which  $100  was  applied  to  rent. 

The  defendant  offered  in  evidence  the  fieri  facias  No.  23,  April 
term  1840,  at  the  suit  of  James  M'Sherry  against  John  A.  Davis, 
which  was  issued  and  came  to  the  hands  of  the  sheriff  on  the  2d 
April  1840,  upon  which  the  following  return  was  endorsed  and 
made:  "Aug.  13,  1840,  made  $349.35  and  costs,  $100  of  which 
applied  to  rent,  and  the  balance  to  this  fieri  facias,  and  returned 
by  order  of  plaintiff's  attorney."  The  defendant  further  offered 
a  paper  purporting  to  be  a  levy  on  the  same  articles  specified  in 
the  levy  made  upon  the  execution  in  favour  of  the  SlinglufTs,  to  be 
followed  by  proof  that  it  was  a  levy  made  by  William  King,  de- 
puty sheriff,  on  the  same  day  it  bears  date  (2d  April  1840),  on 
the  fieri  facias  of  James  M'Sherry,  arid  that  it  was  the  same  pro- 
perty sold;  at  the  same  time  admitting  that  the  paper  had  never 
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been  annexed  to  the  fieri  facias,  or  returned  with  it,  but  always 
remained  in  the  defendant's  possession.  All  this  evidence  was 
objected  to  by  the  plaintiff,  and  the  court  overruled  it. 

DURKEE  (President)  instructed  the  jury  that  the  plaintiffs  were 
entitled  to  recover. 

Stevens,  for  plaintiff  in  error.  It  appears  clearly  that  the  sheriff 
appropriated  the  money  rightly.  When  the  first  feri facias  came 
to  his  hands  he  had  a  specific  levy  of  the  defendant's  personal 
property  made  in  writing,  and  kept  it,  with  his  writ,  until  the 
property  was  sold.  What  difference  can  it  make  that  he  did  not 
return  it  into  the  office  with  his  writ  ?  The  seizure  is  the  levy, 
3  Penn.  Rep.  234,  294,  and  it  is  not  necessary  that  an  inventory 
should  be  attached  to  each  writ.  The  plaintiff's  right  ought  not 
to  be  affected  by  the  omission  of  the  officer  to  return  a  schedule 
of  the  property  levied.  3  Rawle  405 ;  2  Sound.  PI.  361 ;  2  Serg. 
4-  Rawle  142. 

Cooper,  contra,  argued  that  it  was  not  competent  for  the  sheriff 
to  contradict  his  return  by  parol  proof.  It  is  necessary  to  the 
validity  of  a  levy  that  it  should  designate  the  property  seized,  or 
refer  to  an  inventory  of  it.  1  Wash.  C.  C.  38.  There  must  be  an 
actual  seizure.  6  Watts  470.  The  record  offered  in  this  case  did 
not  exhibit  any  levy  whatever,  much  less  a  designation  of  the  pro- 
perty. Public  policy  requires  that  it  should  be  known  what 
goods  are  subject  to  the  lien  of  an  execution. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — On  the  return  to  the  alias  fieri  facias,  the  plaintiff 
in  that  execution,  Slingluff,  was  entitled  to  the  money.  For 
although  there  was  a  prior  execution  in  the  hands  of  the  sheriff, 
no  levy  had  been  made  upon  it,  but  it  was  made,  as  appears  in 
the  return,  on  the  second  execution  on  which  the  property  was 
sold.  The  levy  was  attached  to  the  execution,  and  so  returned ; 
so  that  the  application  of  the  money  to  the  first  execution  was  a 
mispayment,  which  rendered  the  sheriff  liable  in  this  action.  As 
between  different  plaintiffs,  if  two  \VT\tsoffierifacias  are  delivered 
to  the  sheriff  on  the  same,  or  different  days,  the  sheriff  ought  to 
execute  that  first  which  was  first  delivered  to  him.  If,  however, 
the  sheriff,  either  by  mistake  or  design,  levy  goods  in  execution 
by  virtue  of  the  writ  last  delivered,  and  make  sale  of  them,  the 
property  in  the  goods  is  transferred  by  the  sale,  and  the  party 
cannot  seize  them  by  virtue  of  the  writ  first  delivered,  but  he  may 
have  his  remedy  against  the  sheriff.  Watson  on  Sheriff.  127.  The 
money  made,  when  this  is  the  case,  belongs  to  the  second  execu- 
tion creditor,  on  whose  writ  the  goods  were  levied  and  sold, 
leaving  the  first  execution  creditor  to  an  action  against  the  sheriff 
for  redress.  At  the  time,  therefore,  that  this  suit  was  commenced, 
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so  far  as  it  appeared  on  the  sheriff's  return,  the  right  of  action 
was  complete.  But  to  avoid  the  effect  of  the  return,  the  sheriff 
offered  to  show  by  parol,  that  in  fact  a  levy  was  made  on  the  fieri 
facias  first  delivered  to  him.  But  this,  we  are  of  opinion,  should 
not  be  permitted,  because  the  evidence  offered  is,  in  substance,  a 
contradiction,  or,  at  any  rate,  is  an  avoidance  of  the  legal  effect 
•>f  his  return  on  the  alias  fieri  facias ;  for  on  that  writ  the  levy 
and  sale  were  made ;  for  to  that  writ  he  has  attached  the  levy  as 
part  of  his  return.  He  offers  a  paper  purporting  to  be  a  levy  on 
the  same  goods,  which,  it  is  conceded  was  not  and  never  had 
been  attached  to  the  writ,  nor  returned  with  it.  In  connection, 
he  offers  parol  proof  that  it  was  a  levy  made  by  the  deputy 
sheriff  on  the  same  day  it  bears  date,  on  the  property  therein 
mentioned,  on  the  M'Sherry  execution,  No.  23,  and  thai  it  was 
the  same  property  sold  by  the  sheriff  on  the  alias  fieri  facias  and 
embraced  in  the  other  levy.  But  in  addition  to  the  reason  already 
given,  we  think  such  testimony  would  be  dangerous  to  the  rights 
of  creditors,  as  it  \vould  enable  the  sheriff,  after  he  is  fixed  for  the 
money,  to  rid  himself  of  the  effects  of  his  return  by  testimony 
which,  in  its  nature,  is  very  uncertain  and  unsatisfactory.  But 
we  are  further  of  the  opinion,  the  court  was  right  in  excluding 
the  evidence,  because,  if  admitted,  it  would  not  have  varied  the 
result,  as  is  shown  in  Barnes  and  others  v.  Billington,  (1  W.  C.  C. 
R.  38).  The  sheriff  must  always  designate  the  property  seized 
under  the  execution,  either  in  the  body  of  his  return,  or  Ly  re- 
ference to  a  schedule  accompanying  it.  The  reason  is  obvious ; 
the  execution  creating  a  lien,  it  should  be  known  to  others  who 
may  take  posterior  executions,  or  who  may  deal  with  the  debtor, 
what  property  is  affected  by  the  lien,  and  what  is  not.  Here  the 
plaintiff  had  no  notice  whatever  of  the  first  levy,  for  the  first  he 
lieard  of  it  was  at  the  trial,  when  the  sheriff  offered  to  give  it  in 
evidence,  admitting,  at  the  same  time,  that  it  had  not  been  at- 
tached to  the  writ,  nor  returned  with  it,  but  that  it  had  been 
brought  into  court  by  him  during  the  trial,  having  remained 
from  the  date  in  his  possession,  without  having  been  filed  of 
record  in  any  way.  It  was  therefore  a  private  paper  merely, 
with  nothing  to  connect  it  (except  the  parol  proof  of  the  deputy 
sheriff)  with  the  official  proceedings  of  the  sheriff.  The  sheriff 
may  attach  the  levy  to  each  and  every  execution,  or  he  may 
refer  to  the  levy  attached  to  another  execution.  But  when 
neither  course  is  pursued,  and  there  is  nothing  attached  to  the 
execution  which  indicates  that  a  levy  has  been  made  on  the  execu- 
tion, it  would  peril  the  just  rights  of  creditors  to  permit  the  omis- 
sion of  it  to  be  supplied  by  the  oath  of  the  deputy  sheriff,  or  by 
any  other  parol  proof.  It  is  necessary  that  we  should  require 
that  there  should  be  something  on  the  execution  itself,  or  accom- 
panying it,  to  show  a  levy,  and  the  goods  on  which  the  levy  was 
made,  to  prevent  subsequent  execution  creditors  and  others  deal- 
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ing  with  the  debtor  being  deceived  and  defrauded.  The  evidence 
was  therefore  properly  ruled  out  on  two  grounds,  because  it  con- 
tradicts the  legal  effect  of  the  return  on  the  alias  fieri  facias,  and 
because  it  would  lead  to  bad  consequences  to  permit  a  sheriff, 
after  he  is  fixed  for  the  money,  and  suit  brought  against  him,  to 
shield  himself  from  the  consequences  of  his  own  act  by  testimony 
of  which  the  plaintiff  neither  has  nor  could  have  any  knowledge. 
It  would  introduce  carelessness  on  the  part  of  sheriffs'  officers,  of 
little  service  to  themselves  and  most  pernicious  to  suitors. 

Judgment  affirmed. 


Treaster  against  Fleisher. 

To  give  effect  to  two  verdicts  and  judgments  in  ejectments  as  a  bar  to  another, 
it  is  necessary  not  only  that  they  should  have  been  for  the  same  land,  and  between 
the  same  parties  or  those  claiming  under  them,  but  that  they  should  have  been 
upon  the  same  title. 

Upon  a  verdict  and  judgment  in  ejectment  by  a  vendor  against  a  vendee,  to 
compel  the  payment  of  the  purchase  money  and  a  conditional  verdict  and  judg- 
ment, after  the  time  for  the  performance  of  the  condition  has  passed  and  the 
plaintiff  has  taken  possession  by  an  execution,  he  again  becomes  the  absolute 
owner. 

A  judgment  on  a  mortgage  rendered  in  a  county  where  the  land  does  not  lie, 
cannot  be  given  in  evidence  to  support  a  title  predicated  upon  it. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

George  Treaster  against  Peter  Fleisher.  This  was  an  action 
of  ejectment  for  200  acres  of  land.  The  plaintiff  claimed  under  a 
warrant  dated  the  17th  October  1831,  regularly  executed  and 
returned ;  the  defendant,  under  a  warrant  dated  30th  July  1794, 
also  regularly  executed  and  returned,  but  it  was  a  matter  of  fact 
tried  in  the  cause,  whether  the  defendant's  warrant  covered'the 
land  in  dispute.  In  order  to  make  out  the  defendant's  chain  of 
title,  he  offered  in  evidence  a  mortgage  of  Robert  Morris  to  Jere- 
miah Parker,  dated  21st  May  1796,  entered  in  Mifflin  county 
before  Centre  was  taken  from  it,  but  sued  in  1804,  after  the  divi- 
sion of  the  county  in  Mifflin,  a  judgment  obtained  upon  it,  and  a 
sale  of  the  land.  This  evidence  was  objected  to  because  of  its 
not  having  been  a  proceeding  in  the  county  where  the  land  lies : 
but  the  court  overruled  the  objection  and  sealed  a  bill  of  excep- 
tion. It  also  appeared  in  evidence  that  on  the  21st  February 
1833,  William  Parker,  under  whom  the  present  defendant,  Peter 
Fleisher,  claims,  sold  the  land  in  dispute  to  the  present  plaintiff, 
George  Treaster,  and  put  him  in  possession ;  that  to  August  term 
vii.  —  18  M  * 
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1833  he  brought  an  action  of  ejectment  against  him  to  compel  the 
payment  of  the  purchase  money,  which  was  tried  and  a  verdict 
and  judgment  rendered  for  the  plaintiff  "  to  be  released  on  the 
payment  of  $805.87  within  twenty  days,  and  the  balance,  $300, 
on  or  before  the  1st  of  April  next."  The  defendant  not  having 
paid  according  to  the  condition,  the  plaintiff  took  out  execution 
and  went  into  the  possession  of  the  land.  Subsequently  George 
Treaster  brought  an  ejectment  against  William  Parker  for  the 
same  land,  and  founded  his  claim  upon  the  same  warrant,  survey 
and  title  which  he  gave  in  evidence  in  the  present  trial,  and  there 
was  a  verdict  and  judgment  against  him.  On  the  point  raised  by 
these  facts  the  court  instructed  the  jury  that  if  they  believed  that 
the  land,  in  respect  to  which  the  two  verdicts  and  judgments  had 
already  passed  against  the  plaintiff,  George  Treaster,  was  the 
same  as  that  for  which  the  present  suit  was  brought,  they  were 
a  bar  to  the  plaintiff's  recovery,  and  their  verdict  should  be  for 
the  defendant. 

The  admission  of  the  evidence  and  this  instruction  of  the  court 
were  the  subjects  of  the  errors  assigned. 

/.  T.  Hale  and  Miles,  for  plaintiff  in  error,  on  the  subject  of 
the  conclusiveness  of  two  verdicts  and  judgments,  cited  1  Waits 
344;  10  Watts  222;  2  Watts  478. 

M'Mlister  and  Blanchard,  contra,  cited,  on  the  same  subject, 
9  Watts  496  ;  5  Watts  348 ;  Pamph.  Laws  1841, 446 ;  2  Watts  428. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — On  one  point  the  direction  was  clearly  wrong. 
Parker,  under  whom  the  defendant  claims,  had  sold  the  land  to  the 
plaintiff,  owning  then,  as  now,  an  adverse  title,  and  had  recovered 
a  conditional  verdict  and  judgment  in  an  action  of  ejectment 
brought  to  enforce  payment  of  the  purchase  money.  It  was  not 
paid  at  the  day  appointed  by  the  verdict,  and  Parker  regained 
the  possession  by  an  execution.  The'  plaintiff,  in  turn,  brought 
an  action  of  ejectment  on  his  adverse  title,  and  failed ;  and  on 
these  facts  the  Judge  charged  in  this  second  ejectment,  on  the 
same  title,  that  it  was  barred  by  two  verdicts  and  judgments, 
provided  the  land  in  contest  were  the  same:  he  should  have 
added,  provided  the  title  in  contest  also  were  the  same.  But  it 
was  not;  and  he  was  bound  to  say  so.  The  statute  does  not 
expressly  say  that  the  verdicts  and  judgments  must  be  on  the 
same  title;  but  it  was  so  said  in  Mercer  v.  Watson,  (1  Watts  344), 
and  the  principle  is,  besides,  so  plain  that  an  authority  for  it 
would  not  be  given  were  it  not  at  hand  ;  for  it  certainly  could  not 
have  been  intended  that  a  title  should  be  barred  by  adjudicati6n 
without  having  been  adjudicated.  Now  the  title  on  which  the 
plaintiff  relies  could  not  have  been  set  up  in  the  ejectment  for  the 
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purchase  money ;  for  he  would  not  have  been  suffered  to  keep  the 
land  and  retain  the  price  of  it.  For  the  reason  that  a  tenant  may 
not  contest  the  title  of  a  landlord  from  whom  he  obtained  the  pos- 
session, the  plaintiff  would  have  been  bound  to  restore  his  vendor 
to  the  situation  in  which  he  had  found  him.  He  was  compelled 
to  do  so;  and  the  question  results,  is  he  precluded  by  the  extinct 
relation  of  vendor  and  vendee  from  setting  up  a  title  inconsistent 
with  it  1  If  he  is  not,  it  cannot  be  said  that  the  two  verdicts  were 
on  the  same  title,  or  that  the  plaintiff's  title  cannot  be  set  up  in 
this  action. 

By  the  rescision  of  a  contract,  the  parties  are  remitted  to  their 
rights  and  capacities  as  they  stood  originally.  For  this  reason  it 
is,  that  a  tenant  who  has  voluntarily  or  compulsively  given  back 
the  possession,  may  contest  l}is  landlord's  title,  though  he  had,  at 
one  time,  acknowledged  and  held  under  it.  An  owner  may  get  in 
as  many  antagonist  claims  as  he  thinks  fit,  without  confessing  the 
inferiority  of  the  title  he  means  to  fortify  by  it ;  and  when  one  of 
them  is  given  or  taken  back  for  non-payment  of  the  price  of  it, 
the  purchaser's  previous  title  stands,  in  relation  to  it,  as  it  did 
before  the  bargain.  The  question  then  comes  to  this ;  was  the 
rescision  of  the  purchase  complete  by  the  failure  to  pay  at  the 
day  appointed  in  the  verdict?  In  Youst  v.  Martin,  (3  Serg.  4* 
/Jtfidfe'423),  it  was  ruled  that  a  recovery  in  an  ejectment  brought 
to  enforce  the  payment  of  purchase  money,  does  not  necessarily 
work  a  dissolution  of  the  contract ;  but  that  the  effect  of  it  de- 
pends on  subsequent  lapse  of  time,  backwardness,  and  all  those 
circumstances  of  laches  which  would  induce  a  chancellor  to  with- 
hold his  assistance  on  the  ground  of  abandonment.  Since  then, 
conditional  verdicts  have  been  brought  into  use  by  the  inconve- 
nience of  leaving  the  question  of  rescision  an  open  one ;  by  which 
the  circumstances  necessary  to  determine  it  with  certainty  are 
settled  beforehand.  The  purchaser  is  to  be  relieved  from  the 
operation  of  the  judgment  on  performance  of  a  condition  of  which 
time  is  an  essential  part ;  and  if  he  be  found  in  default  at  the  day, 
no  more  is  to  be  done  for  him ;  he  goes  out  of  possession,  and  the 
vendor  becomes  again  the  absolute  owner.  By  the  present  plain- 
tiff's failure  to  pay  at  the  time  appointed  in  the  verdict,  the  con- 
tract of  purchase  ceased  to  bind  the  rights  of  either  party  in  any 
respect.  The  result  is,  that  the  title  on  which  he  now  relies, 
having  first  come  up  for  adjudication  in  the  action  of  ejectment 
brought  by  him  when  he  was  turned  out,  is  not  bound  by  two 
verdicts  and  judgments  directly  upon  it ;  and  that  it  is  conse- 
quently not  barred  by  the  statute. 

An  error  is  found  in  another  part  of  the  record,  which  it  is  not 
material  to  consider.  To  deduce  to  himself  the  title  by  which 
the  defendant  claims,  he  was  allowed  to  give  in  evidence  a  sheriff's 
deed  under  a  judgment  on  a  mortgage,  which  was  rendered  in  a 
county  where  the  land  did  not  lie ;  and  that  such  a  deed  vests  no 
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title,  even  where  part  of  the  land  is  in  the  proper  county,  was 
determined  in  Menges  v.  Oyster,  (4  Watts  fy  JSerg.  20).  But  the 
error  was  inoperative,  as  it  was  equally  effectual  for  the  defend- 
ant to  show  that  the  title  was  in  a  third  person.  We  would  not, 
therefore,  reverse  for  that.  Of  the  same  stamp  are  the  minor 
exceptions,  constituting  what  Mr  Justice  BRACKENRIDGE  used  to 
call  the  small  beer  of  the  cause ;  in  respect  to  which  we  are  bound 
to  say  no  more  than  that  they  are  unfounded.  But  there  is  no- 
thin""  in  the  way  of  giving  effect  to  the  plaintiff's  title  for  what  it 
is  worth;  valeat  quantum  valere potest. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Carskadden  against  M'Ghee. 

If  a  suit  be  brought  in  the  name  of  A.  B.  and  "others,"  the  record  cannot  be 
amended  by  striking  out  "others,"  and  inserting  the  name  of  another  party,  more 
especially  when  the  cause  had  been  previously  referred  to  arbitrators,  from  whose 
award  there  had  been  an  appeal. 

A  promise  "to  the  guardians  of  the  minor  children  of  A.  B."  is  a  promise  to 
the  minors,  and  should  be  sued  in  their  name. 

ERROR  to  the  Common  Pleas  of  Clinton  county. 

T!iis  was  an  action  on  the  case  in  assumpsit  brought  in  the 
name  of  "  Mary  M'Ghee  and  others,  guardians  of  the  minor  chil- 
dren of  John  M'Ghee  deceased,  against  James  Carskadden."  On 
the  trial  of  the  cause,  the  court  permitted  the  plaintiff  to  amend 
the  si  vie  of  his  action  by  striking  out  the  word  "others,"  and 
inserting  the  name  of  "Thomas  Huston,"  and  to  make  a  corre- 
sponding amendment  of  his  declaration.  The  defendant  excepted 
to  the  opinion  of  the  court  permitting  this  to  be  done. 

TV-  plaintiff,  to  maintain  his  action,  offered  in  evidence  the 
follo\\  ing  paper: 

"On  examining  the  accounts  of  the  store-books  so  far  as  the 
stori.!^  of  grain,  the  above  balance  of  $285.66  appears  to  be  due 
to  t!i"  guardians  of  the  minor  children  of  John  M'Ghee  deceased, 
to  be  paid  by  me  as  soon  as  collected,  which  is  to  be  within  three 
months  from  date. 

JAMES  CARSKADDEN. 

July  17,  1835." 

The  defendant  objected  to  the  evidence  offered,  because  it  did 
not  support  the  writ  which  issued  in  the  name  of  Mary  M'Ghee 
and  others,  and  because  it  does  not  support  the  plaintiff's  action 
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as  the  parties  now  stand  on  the  record.     The  court  overruled  the 
objection  and  sealed  a  bill  of  exception. 

The  paper  having  been  read  to  the  jury,  the  court  instructed 
them  that  the  plaintiff  was  entitled  to  recover. 

Blanchard,  for  plaintiff  in  error,  argued  that  the  court  erred  in 
permitting  the  amendment  to  be  made,  and  that  when  made  the 
evidence  offered  did  not  support  the  plaintiff's  pleading.  8  Serg. 
<$•  Rawle  53 ;  5  Watts  373;  5  Watts  $  Serg.  33 ;  14  Serg.  $  Rawle 
105. 

J.  T.  Hale,  for  defendant  in  error,  who  had  not  brought  the  suit 
originally,  argued  that  it  might  be  supported  under  the  statute 
which  permitted  amendments  to  be  made,  and  referred  to  it,  Purd. 
Dig.  (ed.  of  1841)  41. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — That  a  guardian  may  take  effectual  care  of  an 
infant  and  his  affairs,  the  law  has  clothed  him,  not  only  with  a 
bare  authority,  but  with  an  interest  in  the  real  estate  of  his  ward. 
For  this  reason  he  may  make  leases  for  years,  maintain  ejectment, 
trespass,  debt  for  rent,  and  distrain  in  his  own  name  for  the  rent 
in  arrear.  This  idea  would  seem  to  have  been  in  the  mind  of  the 
pleader  when  this  suit  was  brought,  suggested  possibly  by  the 
terms  of  the  settlement  made  with  the  guardian.  This  he  seems 
to  have  received  as  an  evidence  that  the  lease  was  by  the  guard- 
ians in  their  own  names,  that  the  settlement  was  with  them,  and 
that  the  writing  contained  a  promise  to  pay  them  personally  the 
amount  admitted  to  be  due.  But,  conceding  this  to  be  so,  then 
this  is  a  suit  by  Mary  F.  M'Ghee  in  her  own  right ;  for  the  words 
"  and  others,  guardians  of  the  minor  children  of  John  M'Ghee," 
must  be  held  as  matter  of  description  merely.  And  if  this  be  the 
legal  character  of  the  suit,  it  is  very  clear  that  the  court  was 
wrong  in  permitting  another  party  to  be  added  to  the  record,  and 
particularly  after  an  appeal  from  an  award  of  arbitrators.  This 
is  too  plain  to  admit  of  argument.  But,  construing  this  settlement 
as  a  promise  to  pay  the  guardians  individually,  we  must  intend 
only  the  guardians  when  the  promise  was  made.  But  it  appears 
Thomas  Huston,  whose  name  was  added  as  a  party,  was  not 
then  guardian,  but  was  subsequently  appointed  in  the  place  of  a 
guardian  who  was  dismissed.  It  may  be  that  by  his  dismissal  the 
suit,  if  in  other  respects  right,  might  be  maintained  in  the  name 
of  the  other  guardian ;  but  it  is  very  certain  it  can  give  no  right 
of  action  to  Huston,  for  the  plain  and  satisfactory  reason  that 
with  him  no  contract  whatever  has  been  made  by  the  defendant. 

But  the  court  was  not  only  in  error  in  this,  but  in  charging  the 
jury  that  the  plaintiffs  on  the  record  were  entitled  to  recover  the 
amount  of  the  money  admitted  to  be  due  by  the  paper  of  the  17th 
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July  1835,  with  interest  from  the  time  it  became  payable.  In 
whatever  aspect  this  cause  may  be  considered,  whether  as  a  pro- 
mise to  the  guardians  in  their  own  right,  or  in  their  representative 
character,  the  instruction  under  the  evidence  was  wrong.  For 
if  the  former,  the  promise  was  not  to  Huston,  and  consequently 
the  evidence  does  not  support  the  declaration.  If  the  latter, 
which  is  unquestionably  its  true  construction,  the  suit  must  be  in 
the  name  of  the  minors  by  their  guardians.  The  intendment  is 
that  the  lease  was  in  the  name  of  the  minors,  nor  docs  the  settle- 
ment contravene  this;  for,  fairly  construed,  it  is  an  acknowledg- 
ment of  indebtedness  to  the  minors,  and  not  the  guardians  in  their 
individual  character. 

Judgment  reversed. 


Harper  against  Fox. 

A  sheriff's  acceptance  of  bank-notes  in  payment  of  an  execution  discharges  it ; 
and  if  the  notes  afterwards  become  worthless,  he  must  account  to  the  party  in 
cash. 

One  of  a  firm  confessed  a  judgment  against  himself  and  his  co-partners,  upon 
which  an  execution  issued,  and  the  money  was  paid  to  the  sheriff  by  the  partners 
after  a  levy  upon  their  personal  property :  after  which  the  judgment  was  set  aside 
as  to  the  partner  who  was  not  a  party  to  it :  in  an  action  against  the  sheriff  by 
the  plaintiff  in  the  execution,  it  was  held  that  he  was  entitled  to  recover. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

The  Commonwealth  for  the  use  of  John  Harper,  assignee  of 
John  M.  Woodburn,  against  John  Fox,  Esq.  This  was  an  action 
of  debt  upon  the  official  bond  of  the  defendant  as  high  sheriff'  of 
Dauphin  county.  The  facts  were  as  follows  : — John  M. Woodburn 
obtained  a  judgment  against  Christian  Shunk  and  Joseph  Bow- 
man, of  the  firm  of  Shunk  &  Bowman,  which  was  confessed  ami- 
cably by  Bowman  for  the  sum  of  $500,  upon  which  an  execution 
issued  and  was  put  into  the  hands  of  Sheriff  Fox  on  the  8th  Sep- 
tember 1840,  and  was  levied  on  the  defendants'  personal  property. 
On  the  14th  October  1840,  Samuel  B.  Hickox,  in  order  to  relieve 
the  property  levied,  paid  to  the  sheriff'  the  amount  of  the  execu- 
tion in  bank-notes  of  the  Commercial  Bank  of  Millington,  which 
about  that  time  failed  and  became  entirely  worthless.  On  the 
18th  of  November  1840,  a  rule  was  obtained  to  show  cause  why 
the  judgment  should  not  be  opened  and  vacated  as  to  Shunk,  and 
upon  the  sheriff  to  return  his  fieri  facias,  and  bring  the  money 
made  upon  it  into  court.  On  the  20th  August  1841,  the  judgment 
was  set  aside  as  to  Christian  Shunk,  and  the  sheriff  made  a  return 
of  the  facts  with  regard  to  the  receipt  of  the  worthless  bank- 
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notes,  which  he  believed  to  be  good  when  he  took  them;  and 
there  was  some  proof  on  the  trial  that  they  were  current  at  the 
time. 

The  court  below  instructed  the  jury  that  the  defendant  was  not 
relieved  from  liability  by  reason  of  the  failure  of  the  bank  whose 
notes  he  received;  but  that  the  fact  of  the  judgment  being  set 
aside  as  to  Shunk  was  fatal  to  the  plaintiff's  right  to  recover,  and 
directed  a  verdict  for  the  defendant. 

M'Cormick,  for  plaintiff  in  error.  The  payment  to  the  sheriff 
was  voluntary:  and  although  the  judgment  was  set  aside  as  to 
one,  it  was  good  as  to  the  other  defendant.  1  Watts  $  Serg.  140. 
It  follows,  therefore,  that  the  execution  was  good  as  to  him ;  and 
if  the  money  was  made  upon  it  and  out  of  the  partnership  effects, 
there  is  no  reason  why  the  plaintiff  should  not  recover  it.  1  Wend. 
16;  18  Mass.  79;  7  Law  Lib.  38;  20  Wend.  609. 

Herman  Alricks  and  M'Clure,  contra.  The  existence  of  the 
partnership  was  denied,  and  the  confession  of  the  judgment  was 
but  a  contrivance  of  Woodburn  and  Bowman  to  cheat  Shunk; 
this  we  offered  to  prove  in  the  court  below.  But  this  judgment 
was  set  aside  as  to  one,  and  this  virtually  set  aside  the  execution 
which  was  the  ground  of  the  plaintiff's  action,  if  he  had  any. 
On  a  judgment  against  two,  a  separate  execution  cannot  issue.  7 
Law  LiLl38-,  6  T.  R.  525;  Gow  on  Part.  229. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  sheriff's  acceptance  of  payment  in  bank- 
notes discharged  the  obligation;  consequently,  the  return  on  it, 
though  true  as  to  the  particulars,  was  false  in  the  concrete,  which 
was  all  that  the  court  could  notice.  He  took  the  notes  as  cash, 
and  must  account  for  them  as  cash;  but  to  whom?  Certainly 
not  to  the  partner,  Shunk,  unless  the  money  was  made  of  his 
separate  estate,  which  does  not  appear.  A  partner  has  power  to 
dispose  of  the  joint  effects  by  his  separate  act;  and  that  he  may 
not  bind  the  firm  by  submission  to  arbitration,  or  confession  of  a 
judgment,  is  because  it  would  bind  the  persons  and  separate 
estates  of  the  members,  and  thus  transcend  the  limits  of  partner- 
ship authority.  But  that  a  judgment  against  a  single  partner,  as 
the  representative  of  the  firm,  may  be  satisfied  out  of  the  joint 
effects,  was  said  in  Taylor  v.  Henderson,  (17  Serg.  4*  Rawle  456). 
A  judgment  may  be  recovered  against  a  less  number  than  all  the 
members,  if  there  be  not  a  plea  in  abatement ;  and  the  effects  of 
the  partnership  may  consequently  be  seized  in  execution  of  it. 
What  matters  it,  then,  whether  the  judgment  has  been  obtained 
adversely  or  by  confession,  if  it  bs  against  the  firm?  It  seems 
that  the  practice  of  the  courts  of  New  York  is  to  do  no  more,  in 
a  case  like  the  present,  than  restrain  the  execution  to  the  joint 
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effects  and  the  separate  estate  of  the  partner  personally  bound ; 
and  certainly  the  objects  of  the  law  may  be  lawfully  attained  by 
it.  In  this  instance,  we  gather  from  the  charge  that  the  execu- 
tion was  levied  on  the  partnership  property;  and  from  the  return, 
that  the  money  was  paid  by  the  partners  to  release  it.  If  the 
fact  be  so,  the  plaintiff*  is  entitled  to  recover  his  whole  demand ; 
for  he  is  entitled  to  all  that  was  not  made  from  Shunk's  separate 
estate.  In  these  particulars,  the  direction  was  erroneous. 

Judgment  reversed  and  venire  de  novo  awarded. 


Patterson  against  Reed. 

The  assignor  of  a  chose-in-action  is  not  a  competent  witness  for  the  plaintiff  in 
an  action  to  recover  the  claim  assigned. 

If  a  promise  be  made  to  pay  the  debt  of  another  if  the  creditor  will  take  the 
•lebtor's  note  payable  at  a  distant  day,  the  promisor  must  have  notice  that  the 
proposition  is  acceded  to,  and  the  note  accepted,  otherwise  he  will  not  be  liable 
on  his  guaranty. 

ERROR  to  the  District  Court  of  Lancaster  county. 

William  Reed  and  Thomas  Reed,  for  the  use  of  William  Reed, 
against  James  A.  Patterson,  executor  of  Alexander  Patterson  de- 
ceased. This  was  an  action  on  the  case  in  assumpsit,  in  which 
the  plaintiff  declared  that  one  Abraham  Hatfield  was  indebted  to 
the  plaintiffs  in  the  sum  of  $2000,  and  that  in  consideration  of 
forbearance  the  defendant's  testator  promised  to  pay  the  debt. 
The  plaintiff  called  a  witness,  who  proved  that  six  days  before 
the  suit  was  brought  he  was  present  and  saw  William  Reed,  one 
of  the  plaintiffs,  take  an  assignment  from  Thomas  Reed  of  all  his 
interest  in  the  claim  sued  for,  and  for  which  he  then  paid  him 
$300  in  cash.  The  assignment  was  given  in  evidence,  and  the 
plaintiff  offered  Thomas  Reed  as  a  witness.  The  defendant  ob- 
jected to  him  as  incompetent,  but  the  court  overruled  the  objec- 
tion and  scaled  a  bill  of  exception. 

Thomas  Reed  then  testified,  in  substance,  that  Hatfield  was 
ind  -bled  to  William  and  Thomas  Reed  in  the  sum  of  $2000;  that 
he  and  Alexander  Patterson  rode  to  the  field  where  Abraham 
Hatfi  'Id  was,  and  told  him  that  he  must  have  the  money;  that 
Hatfi  Id  could  not  then  pay,  but  offered  to  give  his  note  at  four 
months,  and  which  he  declined  to  take,  and  told  Hatfield  that  he 
would  brincr  suit  against  him;  that  after  they  had  separated, 
Alexander  Pnttr-rson,  the  defendant's  testator,  who  was  the  father- 
in-law  of  ITaifidd,  told  the  witness  that  he  had  better  take  his 
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note  at  four  months,  and  that,  if  he  would,  that  he,  Patterson, 
would  guarantee  that  it  should  be  paid  at  that  time;  to  which 
the  witness  replied,  "  Upon  your  guaranty  I  will  take  it  at  four 
months  ;  do  you  send  Abraham  up  to  Mount  Joy  this  evening :" 
that  he  came  to  Mount  Joy  the  next  morning,  and  he  then  look 
his  notes  at  four  months.  They  were  not  paid  at  maturity,  and 
shortly  after  Patterson  died. 

The  counsel,  among  other  points  propounded  to  the  court, 
requested  them  to  instruct  the  jury, 

"  That  if,  after  the  notes  were  taken,  Reed  did  not  give  notice 
to  Patterson  that  he  considered  him  bound  in  case  the  notes  were 
not  paid  by  Hatfield,  so  as  to  enable  Patterson  to  protect  himself 
against  such  alleged  security,  plaintiff  cannot  recover." 

In  answer  to  which,  the  court  instructed  the  jury  that  it  could 
be  fairly  inferred  from  the  testimony  that  Patterson  had  notice. 

Mr.  Parke,  for  plaintiff  in  error.  2  Stark  Ev.  372  ;  4  Johns.  476; 
5  Whart.  452,  458 ;  1  Rawle  197 ;  2  Watts  268. 

Mr.  Stevens,  contra.     3  Whart.  346 ;  5  Watts  $  Serg.  509. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Among  the  various  matters  assigned  for  error, 
two  only  seem  to  be  of  sufficient  importance  to  require  notice. 
First,  the  competency  of  Thomas  Reed,  named  as  one  of  the 
plaintiffs  below  on  the  record,  to  testify  as  a  witness  in  support 
of  the  plaintiff's  claim.  And,  second,  the  answer  of  his  honour, 
the  Judge  of  the  District  Court,  to  the  fifth  point  submitted  by 
the  counsel  of  the  defendant  below.  The  first  matter  presents 
the  question,  Was  Thomas  Reed  a  competent  witness  to  support 
the  claim  of  the  plaintiffs?  It  is  perfectly  manifest  that  at  no 
time  was  it  ever  conceived  by  the  plaintiffs  below  that  the  claim 
could  be  sustained,  unless  Thomas  Reed,  one  of  them,  could,  by 
some  device  or  other,  be  admitted  as  a  witness  for  that  purpose. 
It  is  not  even  pretended  that  any  other  person  than  Thomas  Reed, 
one  of  the  plaintiffs  on  record,  ever  knew  the  fact  that  Alexander 
Patterson,  the  defendant's  testator,  had  promised  to  guarantee  the 
payment  of  the  debt  owing  by  Abraham  Hatfield  to  William  and 
Thomas  Reed,  the  plaintiffs,  provided  they  would  take  of  Hatfield 
his  notes  for  the  same,  payable  at  four  months.  The  undertaking 
of  the  testator  in  this  respect  is  alleged  to  have  been  made  by 
him  in  his  lifetime  to  Thomas  Reed,  by  word  of  mouth  merely, 
when  they  were  by  themselves,  without  the  presence  of  any  other 
person.  It  does  not  appear  that  the  testator  ever  admitted  that  he 
had  made  such  undertaking.  The  plaintiffs  below,  it  must  be  ob- 
served, were  partners  in  carrying  on  the  business  of  making  and* 
selling  iron,  and  in  the  course  of  their  business,  as  such,  contracted 
the  debt  in-question  originally  with  Hatfield,  amounting  to  upwards 

VII.  —  19  N 
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of  8-000.  The  buying  or  selling  to  each  other  the  debts  or 
claims  owing  to  them  as  partners,  does  not  appear  to  have  been 
any  part  of  their  ordinary  business ;  but  upon  this  occasion  it 
appears  that  Thomas  Reed  assigned  all  his  interest  in  the  claim 
in  question,  amounting  to  $2000  and  upwards,  to  William  Reed, 
his  copartner,  for  the  comparatively  small  sum  of  8300,  six  days 
only  before  the  commencement  of  this  action.  Now,  from  these 
facts  and  circumstances,  it  is  impossible  to  come  to  any  other 
conclusion  than  that  the  assignment  by  Thomas  Reed  to  William 
Reed  of  his  interest  to  the  claim  in  suit,  was  made  for  the  mere 
purpose  of  enabling  the  latter  to  recover  it  by  means  of  the  testi- 
mony of  the  former.  It  was,  therefore,  made  for  the  sole  purpose 
of  enabling  William  Reed  to  recover  the  amount  of  the  claim  from 
the  estate  of  Alexander  Patterson ;  and  this  conclusion  is  the 
more  irresistible,  as  the  assignment  appears  to  have  been  altoge- 
ther foreign  to  the  ordinary  business  in  which  they  were  engaged, 
and  in  nowise  incidental  to  any  transaction  embracing  any  other 
object  between  them.  Then,  taking  it  to  be  true  that  Thomas 
Reed,  by  his  assignment  to  William  Reed,  gave  up  and  relin- 
quished all  his  interest  in  the  claim,  without  any  expectation  of 
participating  in  any  recovery  that  might  be  had  of  it  thereafter, 
how  must  the  contract  which  led  to  the  assignment  have  been 
brought  about  and  concluded  between  them?  Is  it  not  perfectly 
apparent  that  William  Reed,  putting  the  most  favourable  aspect 
on  the  transaction  for  them  that  can  well  be  imagined,  must  have 
said,  in  substance,  to  Thomas,  "You  say  that  Alexander  Patter- 
son, in  his  lifetime,  promised  to  guarantee  the  payment  of  the  debt 
owing  to  us  by  Abraham  Hatfield,  if  we  would  take  Hatfield's 
notes  for  the  same,  payable  in  four  months?"  To  which  Thomas 
replies,  "  He  did  so  promise;"  when  William  asks  Thomas,  "Will 
you  testify  on  your  oath  that  he  did  so  promise?  for,  unless  you 
do,  it  is  impossible  to  recover  it  from  Patterson's  estate;  and  as 
Hatfield  is  insolvent,  it  must  be  regarded  as  a  lost  debt."  To 
which  Thomas  replies,  "  I  will  so  testify  on  oath."  Then  William 
says,  "  I  will  give  you  $300  for  your  interest  in  the  debt,  if  you 
will  assign  your  interest  in  it  to  me,  and  testify  that  Alexander 
Patterson  promised  in  his  lifetime  to  pay  it  as  you  have  men- 
tioned." To  this  proposal  Thomas  assents  by  saying,  "  I  will  do 
so;"  and  accordingly  he  executes  the  assignment.  Now,  is  it 
likely  to  promote  the  cause  of  truth,  or  the  administration  of  jus- 
tice according  to  truth,  that  a  person  after  making  such  an  agree- 
ment, under  such  circumstances,  should  be  permitted  to  come 
forward  and  testify  as  a  witness  in  fulfilment  of  it  ?  The  money 
which  the  party  offered  as  a  witness  received,  upon  his  executing 
the  assignment,  may  very  properly  be  said  to  have  been  given  to 
him  in  consideration  of  his  having  pledged  himself  that  he  would 
support  the  claim,  by  his  oath  as  a  witness,  which  he  had  just 
assigned.  Disguise  and  turn  the  matter  as  we  will  in  our  minds. 
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it  is  impossible  to  escape  from  the  conclusion  that  the  pledge  of 
Thomas  Reed  to  testify  as  he  said  he  could  and  would  do,  was 
the  only  consideration  given  by  him  to  his  co-partner,  William 
Reed,  for  the  $300 ;  and  that  William  would  never  have  parted 
with  his  $300,  if  Thomas  had  not  assured  him  that  he  would  so 
testify.  If  contracts  founded  upon  such  considerations  are  to  be 
upheld  for  the  purpose  of  making  the  parties  to  the  original  con- 
tracts competent  witnesses,  who  otherwise  would  be  incompetent, 
to  support  claims  to  be  sued  for  on  the  original  contracts,  in  pur- 
suance of  their  agreements  to  do  so,  it  is  highly  probable,  if  not 
certain,  that  anything  but  justice  may  be  the  consequence  of  it. 
It  is  not  only  opening  a  door  to  fraud,  but  holding  out  a  strong 
temptation  to  commit  perjury,  and  such  as  the  weakness  or  de- 
pravity of  human  nature  may  be  unable  or  unwilling  to  resist; 
and  hence  sound  policy,  as  well  as  the  purity  of  the  administra- 
tion of  justice,  requires  that  one  of  two  plaintiffs  on  the  record,  a 
party  to  the  contract  on  which  the  suit  is  brought,  should  not  be 
allowed,  under  such  circumstances,  to  testify  on  behalf  of  the 
other.  •  If  it  were  to  be  sanctioned  and  allowed,  why  not  permit 
one  of  two  defendants  to  testify  as  a  witness  for  the  other,  where 
the  latter  has  paid  one-sixth  or  one-seventh  of  the  amount  of  the 
plaintiff's  claim  to  the  former  for  doing  so,  if  the  latter  will  bring 
into  court  the  whole  amount  of  the  money  claimed  by  the  plain- 
tiff, together  with  a  sum  sufficient  to  cover  all  costs  that  have  or 
may  nccrue,  and  at  the  same  time  release  the  defendant  offered 
as  a  witness  from  all  liability  to  contribution  in  the  event  of  the 
plaintiff's  recovering?  Or  why  not  permit  a  sole  defendant  to 
become  a  witness  to  show  that  the  plaintiff  is  not  entitled  to  re- 
cover, where  the  defendant  has  got  a  third  person  to  bring  into 
court  a  sum  of  money  sufficient  to  meet  the  amount  of  the  plain- 
tiff's claim,  and  to  cover  all  costs  that  have  or  may  accrue,  by  his 
having  paid  to  such  third  person  a  sixth  or  seventh,  or  other  pro- 
portional part  of  the  amount  claimed  by  the  plaintiff,  and  making 
him  believe  at  the  same  time,  by  his  declaration  to  that  effect, 
that  he  will  by  his  own  evidence  show  most  incontestably  that  the 
plaintiff  is  not  entitled  to,  and  never  can  recover?  To  admit  a 
defendant  to  become  a  witness  in  such  case  to  defeat  the  plain- 
tiff's claim,  would  be  repugnant,  I  apprehend,  to  the  common 
sense  of  mankind,  as  well  as  overturn  every  principle  of  law  on 
the  subject.  And  yet  it  may  be  said,  so  far  as  money  or  money's 
worth  is  concerned,  that  he  has  no  interest  in  the  result  of  the 
action ;  that  he  can  neither  be  a  gainer  or  loser  by  it ;  so  that 
there  is  no  substantial  difference  between  permitting  a  defendant 
and  a  plaintiff  to  testify  in  the  cases  put.  The  only  difference  is 
that  the  defendant  pays  a  sum  of  money,  less  than  the  amount  of 
the  plaintiff's  claim,  for  the  purpose  of  getting  a  third  person  to 
take  his  place,  rather  than  run  the  risk  of  paying  the  whole  amount 
claimed  by  the  plaintiff;  whereas  the  plaintiff  receives  from  a 
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third  person  a  sum  of  money,  less  than  the  amount  of  his  claim, 
rather  than  encounter  the  risk  of  losing  the  whole  thereof.  It 
therefore  appears  that  the  plaintiff  receives  money  for  becoming  a 
witness,  whereas  the  defendant  pays  for  becoming  such ;  so  that 
if  there  be  any  real  difference  between  the  two  cases,  it  would 
seem  to  be  rather  in  favour  of  the  defendant's  being  permitted  to 
become  a  witness,  who  has  received  no  money  for  the  purpose  of 
becoming  such.  It  is  very  clear,  however,  that  the  law,  from 
motives  of  policy,  and  in  order  to  prevent  all  temptation  to  per- 
jury and  injustice  by  means  of  it,  will  not  allow  a  person,  though 
not  a  party  on  the  record  to  the  suit,  to  testify  in  favour  of  his 
owrn  interest,  however  small  it  may  be,  that  he  has  in  the  event 
of  the  suit.  But  would  it  not  be  at  least  equally  dangerous,  if 
not  more  so,  to  allow  a  person  who  is  a  plaintiff  on  the  record,  and 
had  an  interest  in  the  contract  on  which  the  suit  is  brought,  that 
he  parted  with  for  the  purpose  of  becoming  a  witness,  to  testify 
in  support  of  the  claim  made  therein,  after  having  received  a  con- 
siderable sum  of  money,  paid  him  upon  the  faith  induced  by  his 
assurance  that  he  would  testify  so  and  so  for  the  purpose  of  sus- 
taining the  action?  The  pledge  or  assurance  that  he  would  so 
testify  was  given  by  him  before  he  parted  with  his  interest  by 
executing  the  assignment,  and  when  it  is  clear  that  he  was  incom- 
petent to  testify.  But,  having  pledged  himself  to  the  assignee 
that  he  would  testify  as  he  stated  he  would,  and  having  thus  in- 
duced the  assignee  to  pay  him  the  sum  of  money  agreed  on,  upon 
the  faith  of  such  assurance,  how  can  it  be  reasonably  expected,  if 
permitted  afterwards  to  become  a  witness  for  the  assignee,  that 
he  would  testify  otherwise,  whether  true  or  false,  than  he  said  he 
would  do  ?  If  he  were  to  testify  otherwise  than  he  said  he  would, 
though  true,  he  would  be  branded  as  a  swindler,  and  in  the  esti- 
mation of  the  world  have  a  degree  of  infamy  attached  to  him, 
little  short,  if  anything,  of  that  which  attends  perjury.  He  has 
certainly  placed  himself  in  a  situation,  to  say  the  least  of  it,  which 
makes  it  dangerous  in  the  extreme  to  the  administration  of  justice 
to  admit  him  as  a  witness  in  support  of  the  claim  for  which  he 
received  the  money.  He  feels  that  he  must  redeem  his  pledge,  or 
forfeit  all  claim  to  truth  and  honesty  in  the  public  estimation; 
and  will  he  not  be  induced,  rather  than  encounter  such  conse- 
quences, which  must  inevitably  follow,  to  confirm  by  his  oath  or 
solemn  affirmation  the  statement  he  made  when  he  obtained  the 
money  for  the  assignment  of  his  claim  or  interest,  though  it  be 
untrue ;  and  more  especially,  as  in  this  case,  where  the  only  per- 
son is  dead  who,  if  he  were  alive,  could  contradict  him  if  he  tes- 
tified untruly  ?  We  are  satisfied,  under  the  circumstances  of  this 
case,  that  Thomas  Reed  ought  not  to  have  been  allowed  to  testify 
in  support  of  the  claim  of  the  plaintiffs  below,  and  that  the  court 
erred  in  admitting  him  to  do  so. 

In  regard  to  the  answer  of  the  court  given  to  the  fifth  point 
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submitted  by  the  counsel  of  the  defendant  below,  which  is  the 
second  matter  intended  to  be  noticed,  we  think  there  is  also  error. 
There  was  certainly  no  evidence,  not  even  a  spark,  given  on  the 
trial  of  the  cause,  tending  to  show  that  Alexander  Patterson,  the 
testator  of  the  defendant  below,  was  notified  by  the  plaintiffs,  or 
by  any  other  person,  that  the  plaintiffs  had  taken  of  Abraham 
Hatfield  his  notes  for  the  debt  owing  by  him  to  them,  payable  in 
four  months,  upon  the  faith  of  the  guaranty  which  it  is  alleged 
Patterson  gave  to  them  if  they  would  do  so.  Thomas  Reed  tes- 
tified merely  that  Patterson  was  to  send  Hatfield  to  Mount  Joy  to 
him  that  evening,  and  he  would  take  his  notes  on  a  credit  of  four 
months ;  but  Hatfield,  as  he  further  testified,  did  not  come  until 
the  next  morning,  when  Reed  told  Hatfield  "  that  in  consequence 
of  what  Mr  Patterson  had  said,  (without  saying  what  it  was),  I 
have  concluded  to  take  your  notes  at  four  months."  Hatfield  then 
drew  the  notes  accordingly,  and  handed  them  to  Reed.  Hatfield 
did  not  say  at  whose  suggestion  or  instance  he  carne  there  that 
morning.  He  merely  said  that  he  had  had  some  conversation 
with  Mr  Patterson  about  giving  the  notes;  but  not  a  word  was 
said  by  Hatfield  to  Reed,  or  by  Reed  to  Hatfield,  about  Patter- 
son's having  said  he  would  guarantee  the  payment  of  the  notes. 
Nor  was  there  a  tittle  of  testimony  given,  going  to  show  that 
Patterson  was  ever  advised  of,  or  knew  that  Reed  had  taken  of 
Hatfield  his  notes  payable  in  four  months.  It  appeared  that  Hat- 
field  was  the  son-in-law  of  Patterson,  and  that  they  lived  together 
at  the  time,  in  the  same  house ;  and  from  this  circumstance  the 
court  instructed  the  jury  that  it  was  not  necessary  that  Reed 
should  have  given  notice  to  Patterson  that  he  had  taken  Hatfield's 
notes  according  to  what  had  passed  between  them;  that  from  the 
facts  testified  to  by  Thomas  Reed  as  stated,  if  true,  it  was  neces- 
sarily to  be  inferred  that  Patterson  had  notice.  In  this  we  think 
that  the  court  erred ;  for  although  the  facts  testified  to  might  per- 
haps have  furnished  a  ground  for  conjecturing  that  Patterson  had 
notice  of  the  notes  having  been  given,  yet  there  was  certainly  no 
evidence  of  it,  nor  facts  testified  to  from  which  it  was  necessarily 
to  be  inferred.  Mere  conjecture  will  not  suffice  in  such  case, 
where  it  is  the  duty  of  the  party  to  give  such  notice,  and  of  course 
to  prove  it  when  he  afterwards  attempts  to  make  the  guarantor 
liable.  That  such  notice  ought  to  have  been  given  in  order  to 
make  Patterson  liable  on  the  guaranty  which  it 'is  alleged  he 
made,  is  too  well  settled  to  admit  of  the  least  doubt.  It  was 
necessary  that  he  should  have  had  notice  in  order  that  he  might 
provide  for  the  payment  of  the  notes  at  maturity,  and,  if  he  had 
to  do  so,  that  he  might  in  the  mean  time  procure  an  indemnity 
from  Hatfield,  if  possible,  for  doing  so. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
vn. — N* 
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Steel  against  Bridenbach. 

A  writ  of  error  can  only  be  sued  out  by  one  who  is  interested  in  the  judgment 
which  he  seeks  to  review. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

Philip  Bridenbach  against  James  Steel,  prothonotary.  Feigned 
issue.  The  personal  property  of  A.  R.  and  C.  E.  Crane  was  sold 
by  the  sheriff,  and  the  money  brought  into  court  for  appropria- 
tion ;  the  court  referred  the  subject  to  an  auditor,  who  made  a 
report.  This  was  excepted  to  by  several  of  the  creditors,  which 
gave  rise  to  the  necessity  for  an  issue  to  try  certain  facts  alleged 
and  denied.  Philip  Bridenbach  was  made  the  plaintiff,  and  the 
prothonotary,  for  the  use  of  such  of  the  creditors  who  were  inte- 
rested in  the  question  to  be  tried,  was  made  defendant.  The 
issue  was  tried,  and  a  verdict  and  judgment  were  rendered  for 
the  plaintiff;  whereupon  a  writ  of  error  was  sued  out  by  Samuel 
Iset,  one  of  the  creditors.  In  consequence  of  the  report  of  the 
auditor  allowing  the  claim  of  Philip  Bridenbach,  a  large  portion 
of  that  of  Samuel  Iset  was  not  covered  by  the  money  in  court ; 
but  it  did  not  appear  that  he  had  filed  any  exception  to  the  report. 
The  defendant  in  error  therefore  moved  to  quash  the  writ,  which 
was  argued  by 

Wilson  and  Miles,  for  defendant  in  error. 
Comyn  and  M'Jlllister,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  defendant  in  error  moves  the  court  to  quash 
the  writ,  because  Samuel  Iset,  for  whose  use  and  at  whose  in- 
stance the  writ  is  sued  out,  is  no  party  to  the  judgment.  The 
money  raised  by  the  sale  of  the  property  of  A.  R.  and  C.  E.  Crane 
was  referred  for  distribution  to  an  auditor,  whose  report  was 
excepted  to  by  two  of  the  execution  creditors,  Alexander  M'Vicker 
and  Kennedy  &  Julian,  because  the  auditor  appropriated  the  pro- 
ceeds of  the  sale  to  the  payment  of  the  judgment  of  Philip  Bri- 
denbach. On  the  16th  April  1842  the  report  was  confirmed, 
except  as  to  $768.50,  amount  applied  to  the  judgment  of  Philip 
Bridenbach ;  and  as  to  that  sum,  so  applied  by  the  auditor,  the 
court  directed  a  feigned  issue  to  be  formed  for  the  trial  of  the 
facts  alleged  in  the  exceptions  filed. 

In  the  issue  to  be  formed,  the  court  directed  the  party  in  inte- 
rest in  the  judgment  to  which  the  $768.50  were  applied  to  be 
the  plaintiff,  and  James  Steel,  prothonotary,  to  be  the  defendant 
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for  the  use  of  the  parties  in  interest ;  the  cost  to  abide  the  event 
of  the  suit,  and  to  be  paid  by  the  party  in  interest  against  whom 
judgment  may  be  entered.  Who,  then,  were  the  parties  in  inte- 
rest, is  the  material  inquiry.  And  to  this  it  may  be  confidently 
answered,  Philip  Bridenbach,  the  plaintiff  in  the  judgment,  and 
Alexander  M'Vicker  and  Kennedy  &  Julian,  execution  creditors, 
who  filed  the  exceptions  to  the  report,  and  at  whose  instance  the 
issue  was  directed.  All  the  other  creditors,  the  present  plaintiff 
among  the  number,  acquiesced  in  the  report  of  the  auditor;  and 
it  would  be  wrong  to  make  them  a  party  to  a  controversy  with- 
out their  consent.  And  this,  it  is  plain,  the  court  have  not  under- 
taken to  do;  for  Steel,  the  prothonotary,  is  made  the  defendant 
for  the  use  of  the  parties  in  interest,  viz.,  Kennedy  &  Julian  and 
M'Vicker,  the  exceptants.  The  court,  as  was  proper,  directed 
the  costs  to  abide  the  event  of  the  suit,  and  to  be  paid  by  the 
party  in  interest  against  whom  judgment  may  be  entered.  Will 
it  be  pretended  that  under  the  issue  the  plaint  iff  in  error,  who  had 
taken  no  part  in  the  contest,  would  be  liable  to  costs  ?  Would  he 
not  have  a  right  to  protest  against  being  mulcted  in  costs,  in  a 
contest  in  which  he  is  not  a  party,  either  directly  or  by  implica- 
tion, on  account  of  an  audit  against  which  he  had  made  no  com- 
plaint, and  which  by  his  acquiescence  he  admitted  to  be  correct  ? 
On  the  same  principle,  any  creditor  would  be  liable  to  costs  also, 
although  perfectly  satisfied  in  all  respects  with  the  report  of  the 
auditor.  The  parties  to  the  issue  make  no  complaint  against  the 
judgment,  for  they  do  not  join  in  the  writ  of  error.  It  is  taken 
by  Iset,  who  first  appears  in  the  transaction  by  filing  exceptions, 
the  24th  November  1843,  after  the  motion  for  a  new  trial  was 
overruled.  The  issue,  as  it  appears,  was  tried  between  Briden- 
bach, and  M'Vicker  and  Kennedy  &  Julian.  The  motion  for  a 
new  trial  was  made  by  their  counsel,  and  not  until  after  it  was 
overruled  did  Iset  file  exceptions,  and  now  takes  a  writ  of  error 
to  the  judgment.  The  parties  to  the  issue,  then,  it  seems,  do  not 
complain  of  the  judgment,  but  a  stranger ;  one  who  never  objected 
to  the  report,  and  never  took  part  in  the  trial.  Now,  suppose  the 
judgment  should  be  reversed ;  it  will  be  necessary  for  the  court 
to  frame  another  issue,  for  it  would  be  manifestly  unjust  to  subject 
the  original  parties  to  costs  incurred,  not  at  their  instance,  but  by 
the  interference  of  a  stranger.  And  this  course  may  be  pursued 
as  long  as  there  is  a  creditor  who  may  be  disposed  to  sue  out  a 
writ  of  error.  If  Iset  was  dissatisfied  with  the  report,  he  should 
have  filed  exceptions,  or  at  any  rate  should  have  been  put  on  the 
record,  in  some  shape,  as  one  of  the  parties  to  the  suit.  After  a 
decree  for  the  distribution  of  money  arising  from  a  sherifTs  sale, 
the  law  allows  twenty  days  for  an  appeal.  After  that  time  the 
decree  becomes  absolute,  so  far  as  respects  those  creditors  who 
do  not  think  proper  to  appeal.  If  this  writ  of  error  be  sustained, 
Iset  will  be  allowed  the  benefit  of  an  appeal,  years  after  the  time  . 
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has  passed  by.  It  is  nothing  that  he  would  be  benefited  by  the 
reversal  of  the  judgment ;  this  he  ought  to  have  taken  into  con- 
sideration at  the  proper  time,  and  in  the  proper  manner. 

Writ  of  error  quashed. 


Chronister  against  Bushey. 

An  administrator  cannot  become  the  purchaser  of  real  estate,  directly  or  indi- 
rectly, at  a  sale  made  by  himself  in  pursuance  of  an  order  of  the  Orphans'  Court. 

WRIT  OF  ERROR  to  the  Common  Pleas  of  Adams  county. 

This  was  an  action  of  ejectment  by  Rebecca  Chronister  and 
others,  heirs-at-law  of  Wm  Chronister,  against  Christian  Bushey 
and  Win  Bushey,  for  a  tract  of  land. 

Christian  Bushey  and  Jacob  Bushey  were  the  administrators  of 
William  Chronister  deceased,  and  obtained  an  order  of  the  Or- 
phans' Court  for  the  sale  of  the  real  estate  of  their  intestate  for 
the  payment  of  debts.  At  the  sale  William  Patterson  was  the 
bidder,  and  the  property,  a  plantation,  was  struck  down  to  him 
at  S1808.  He  was  examined  as  a  witness,  and  testified  that  he 
purchased  it  for  Christian  Bushey,  and  that  the  conveyance  by 
the  administrators  to  him  and  the  re-conveyance  to  Christian 
Bushey  were  simultaneous  acts.  The  plaintiffs  also  gave  some 
evidence  of  acts  of  fraud  on  the  part  of  Christian  Bushey  at  the 
time  of  the  sale,  and  that  the  property  was  sold  for  less  than  its 
value.  The  defendants  gave  in  evidence  the  administration  ac- 
count of  the  defendants,  in  which  they  charged  themselves  with 
the  proceeds  of  the  sale  of  the  real  estate,  and  paid  over  the 
whole  amount  to  the  creditors  of  the  intestate,  the  estate  being 
insolvent. 

The  court  below,  in  answer  to  several  points  put  by  the  de- 
fendants, instructed  the  jury  "  That  if  Christian  Bushey  fairly  and 
honestly  purchased  the  premises  in  controversy,  though  at  his 
own  sale,  and  applied  the  proceeds  to  the  payment  of  the  debts 
of  the  decedent,  the  title  of  the  plaintiffs  as  heirs-at-law  was 
thereby  devested,  and  they  were  not  entitled  to  recover.  But  if 
he  were  guilty  of  any  fraud  in  bringing  about  the  sale,  in  decry- 
ing the  property  or  slandering  the  title  to  it,  by  representing  it  as 
doubtful,  his  purchase  was  void,  and  the  plaintiffs  are  entitled  to 
recover." 

Stamens  and  Smyser,  for  plaintiffs  in  error,  argued  that  the  ques- 
tion did  not  rest  upon  the  proof  of  actual  fraud,  but  that  the  pur- 
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chase  by  the  administrator  at  his  own  sale  was  prima  facie  a  legal 
fraud,  and  cited  2  Whart.  53;  5  Johns.  43;  13  Johns.  220—222; 
6  Vez.  Jun.  625;  5  Watts  304;  1  Peters' 's  C.  C.  Rep.  37;  10  Vez. 
385;  1  Mad.  Chan.  91.  93;  1  Paige  393;  3  Paige  178;  2  JoAns. 
Ch.  256;  13  Fez.  600—95;  12  Vez.  355;  4  AeTrt  438;  1  Jacobs 
418;  1  ./Wad.  Ch.  Rep.  148;  5  Jl/aa1.  Ch.  Rep.  52;  4  PM.  Ev.  88; 
2  Fates  117  ;  4  Binn.  43 ;  3  Bmw.  589 ;  1  Ashm.  Rep.  307. 

Cooper  and  Reed,  for  defendants  in  error,  argued  that  the  sale 
was  good  at  law,  and  could  only  be  set  aside  upon  principles  of 
equity,  and  that  the  jury  had  passed  upon  the  question  of  actual 
fraud;  and  cited  1  Yeates  310;  1  Bingh.  50;  15  Law  Lib.  75; 
Sug.  on  Poio.  139;  1  Peters1  s  C.  C.  Rep.  368;  2  Rawle  392;  7 
Pick.  8;  2  Yeates  118;  8  Watts  280;  4 New  York  Dig.  llSQ,pl.  95, 
96.  99,  100. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  Judge  made  a  decisive  mistake  in  putting 
the  question  of  recovery  exclusively  on  the  existence  of  actual 
fraud.  The  purchase  belonged  to  the  class  of  contracts  which, 
for  the  facility  they  would  offer  to  the  practice  and  concealment 
of  imposition,  are  deemed  to  be  constructively  fraudulent,  prima 
facie  or  conclusively,  by  the  policy  of  the  law.  They  are  spar- 
ingly indulged  by  it  in  any  case,  or  prohibited,  as  regards  parti- 
cular interests,  altogether.  Such  are  contracts  between  parent 
and  child,  guardian  and  ward,  principal  and  agent,  attorney  and 
client ;  and  such  emphatically  are  those  between  trustee  and  ces- 
tui  que  trust.  These  relations  are  founded  on  an  inequality  of 
condition,  which  raises  a  presumption  of  advantage  taken  of  the 
more  dependent  party,  that  may  or  may  not  be  rebutted  accord- 
ing to  circumstances.  It  is  a  rule  of  equity  that  a  trustee  may 
not  purchase  the  trust  estate  directly  from  the  beneficiary,  unless 
the  transaction  be  found,  after  jealous  scrutiny,  to  be  scrupulously 
fair,  purely  voluntary  on  the  part  of  the  seller,  and  without  colour 
of  misrepresentation,  concealment,  or  advantage  taken  of  know- 
ledge acquired  in  the  business  of  the  trust,  on  the  part  of  the 
buyer.  When  he  appears  as  both  seller  and  buyer,  as  he  does 
when  the  estate  has  been  sold  by  him  and  bid  in  for  him  at  auc- 
tion, the  preventive  justice  of  a  chancellor  goes  further,  and  for- 
bids him  to  acquire  an  indefeasible  title  to  it  against  the  cestui  que 
trust  on  any  pretence.  Indeed,  where  he  is  himself  the  bidder, 
the  contract  is  void,  even  at  law,  for  want  of  parties ;  for  an  indi- 
vidual ca"nnot  contract  with  himself,  or  convey  to  himself;  and 
where  this  legal  objection  is  obviated  by  the  interposition  of  an 
agent,  equity  allows  the  sale  to  be  avoided  at  the  election  of  the 
cestui  que  trust,  who  may  set  it  aside  without  regard  to  its  fair- 
ness. This  principle  is  applicable  to  every  purchase  by  one  who 
has  conducted  the  sale,  whether  strictly  as  a  trustee,  or  as  an 
vii.  — 20 
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instrument  for  a  specific  purpose;  and  it  disposes  of  the  case 
before  us. 

The  defendants,  being  administrators  of  the  plaintiffs'  father, 
sold  by  order  of  Orphans'  Court  the  real  estate  for  payment  of  the 
debts.  One  of  them  procured  his  friend  to  bid  it  in  for  him,  who 
conveyed  it  back  for  the  original  consideration,  the  moment  the 
sale  was  consummated  by  a  deed.  This  was  enough  for  the  pur- 
pose of  the  plaintiffs,  but  it  was  not  all.  It  was  in  proof  that  one 
of  the  defendants,  in  violation  of  his  duty  to  sell  for  the  best  price, 
had  disparaged  the  estate,  both  as  to  its  quality  and  the  title  to 
it;  that  the  friend  employed  to  buy,  was  employed  also  as  the 
crier ;  arid  that  the  property  was  sold  at  an  undervalue.  Unless, 
therefore,  the  witnesses  were  unworthy  of  belief,  there  ought  to 
have  been  a  verdict  for  the  plaintiffs  on  the  ground  of  positive 
fraud ;  and  that  there  was  not,  is  one  proof,  among  many,  how 
little  is  to  be  expected  from  the  judgment  of  a  jury  when  unas- 
sisted by  the  practised  discernment  of  a  judge.  It  has  been 
argued,  however,  that  the  plaintiffs  and  the  defendants  are  proved 
by  the  event  to  have  stood  in  no  relation  of  confidence,  as  the 
price  realized  by  the  sale  did  not  mount  up  to  the  sum  of  the 
debts,  and  that,  as  the  creditors  have  not  objected  to  the  sale,  no 
one  else  ought  to  be  heard.  But  it  is  uncertain  whether  some- 
thing might  not  have  been  produced  for  the  benefit  of  the  chil- 
dren, had  the  estate  been  fairly  sold ;  and  they  had  an  interest  in 
the  event,  however  desperate,  which  entitled  them  to  have  the 
order  executed  strictly  according  to  the  requisitions  of  the  law. 
But  they  were  conclusively  entitled  to  a  verdict  on  the  ground  of 
constructive  fraud. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Buckholder  against  Sigler. 

If  the  owner  of  a  tract  of  land  purchase  a  small  piece  of  land  adjoining  it  for 
the  purpose  of  using  it  in  connection  with  the  larger  tract,  he  thereby  makes  it  a 
part  of  the  whole ;  and  a  levy  and  sale  by  the  sheriff  of  the  tract  of  land,  with- 
out any  description  of  the  part  purchased,  will  convey  the  whole  to  the  pur- 
chaser. 

If  a  small  piece  of  land  be  purchased  with  the  intention  of  overflowing  it  by 
the  erection  of  a  dam,  and  it  remains  in  the  enclosure  of  the  vendor  for  a  period 
of  more  than  9A  years,  without  any  other  positive  act  of  adverse  possession,  the 
non-user  of  the  vendee  will  not  deprive  him  of  his  title  and  vest  it  in  the  vendor 
by  force  of  the  Statute  of  Limitations. 

ERROR  to  the  Common  Pleas  of  Mifflin  county. 
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This  was  an  action  on  the  case  for  a  nuisance  by  Adam  Sigler 
against  Joseph  Buckholder,  for  damming  the  water  and  flowing  it 
back  upon  the  plaintiff's  land. 

George  Sigler,  under  whom  the  plaintiff  claims,  and  Caleb  Par- 
shall,  under  whom  the  defendant  claims,  were  the  original  owners 
of  the  adjoining  tracts  of  land:  in  1785,  Sigler  conveyed  to  Par- 
shall  "one  acre  of  ground  on  Long  Meadow  run,  for  the  use  and 
benefit  of  erecting  a  mill-dam,  adjoining  the  land  of  Parshall,  to 
be  surveyed  and  laid  off  on  each  side  of  the  run,  where  it  may 
appear  to  be  the  most  convenient  to  erect  a  mill-dam  as  aforesaid, 
together  with  all  the  rights  and  privileges  thereunto  belonging." 
It  appeared  that  a  dam  was  erected  some  time  after,  and  remained 
in  use  until  about  1801,  when  it  was  carried  away.  In  1822  the 
land  of  Caleb  Parshall  was  levied  by  the  sheriff  as  "  200  acres  of 
land,  more  or  less,  in  Decatur  township,  about  75  acres  of  which 
are  cleared,  &.C.,  adjoining  lands  of  Adam  Sigler,  George  Sigler, 
and  others,  &c.,"  and  was  subsequently  sold  and  conveyed  to  Dr 
Jos.  B.  Ard,  who  in  1841  conveyed  to  the  defendant  Buckholder, 
who  rebuilt  the  dam,  which  was  the  subject  of  the  plaintiff's 
cause  of  action.  It  appeared  in  evidence  that  the  acre  of  land 
conveyed  by  Sigler  to  Parshall,  and  which  was  covered  with 
water  by  Buckholder's  dam,  had  always  remained  in  the  enclosure 
of  Sigler,  and  that  he  and  those  claiming  under  him  had  always 
mowed  it  and  pastured  it ;  but  that  they  repeatedly  said  the  land 
belonged  to  Parshall,  and,  after  it  was  sold  as  his  property,  that 
it  belonged  to  Dr  Ard.  A  number  of  bills  of  exception  were  taken 
to  the  opinion  of  the  court  admitting  and  rejecting  evidence,  but 
they  are  sufficiently  stated  in  the  opinion  of  the  court. 

The  opinion  of  the  court  below,  given  to  the  jury  in  answer  to 
points  put  by  the  counsel  of  the  respective  parties,  was,  that  the 
sheriff's  deed  to  Dr  Ard  did  not  pass  the  title  of  Parshall  to  the 
acre  of  land,  because  it  was  a  separate  purchase,  held  by  a  dif- 
ferent title  from  the  farm,  and  was  not  included  by  the  description 
in  the  sheriff's  levy;  and  if  this  were  so,  that  the  declarations  of 
Sigler,  made  at  different  times,  that  the  land  belonged  to  Parshall, 
Ard  and  Buckholder,  would  not  give  them  title  to  it,  unless  they 
had  it  otherwise.  With  this  direction  as  to  the  law  of  the  case, 
the  court  submitted  the  facts  to  the  jury.  This  opinion  was  the 
subject  of  the  errors  assigned. 

Mr  Hole  and  Mr  Benedict,  for  plaintiff  in  error,  argued  that 
actual  adverse  and  hostile  possession  were  essential  to  sustain  a 
title  upon  the  Act  of  Limitations;  and  that  although  the  plain- 
tiff's possession  may  have  been  actual,  it  was  not  adverse  and 
hostile,  but  always  in  subordination  to  and  in  acknowledgment 
of  the  defendant's  right.  2  Watts  27 ;  6  Serg.  $  Rawle  21 ;  1 
Rawle  218;  1  Whart.  426;  4  Watts  322. 
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Mr  Candor  and  Mr  Parker,  contra,  contended  that  the  undis- 
turbed possession  of  the  plaintiff  for  thirty-five  years  raised  the 
legal  presumption  of  a  grant;  and  when  that  presumption  was 
fortified  by  the  fact  that  the  purposes  for  which  the  land  had  been 
purchased  had  been  abandoned  since  1801,  that  presumption 
amounted  to  a  legal  conclusion.  17  Serg.fy  Rawle  383;  5  Walts 
308:  5  Whart.  584.  597;  16  Wend.  534;  4M'Cord  96;  32  E.  C. 
L.  535;  4  Whart.  259;  10  Watts  261. 

The  opinion  of  the  Court  was  delivered  by 

KEXXEDY,  J.  —  The  plaintiff  and  defendant  in  error  are  the 
respective  owners  of  two  adjoining  tracts  of  land  lying  on  the 
same  stream  of  water.  The  tract  belonging  to  the  plaintiff  lies 
on  the  stream  below  that  of  the  defendant,  upon  which  the  former 
erected  a  mill-dam  across  the  stream ;  which,  as  the  defendant 
alleges,  caused  the  water  of  the  stream  to  overflow  some  portion 
of  his  land  above,  for  which  he  brought  this  suit.  Twelve  errors 
have  been  assigned,  many  of  which  involve  the  same  question; 
hence  a  notice  of  them  all  will  be  wholly  unnecessary.  And  be- 
sides, many  of  them  appear  to  have  no  connection  with  the  merits 
of  the  case  or  the  real  ground  of  controversy  in  it.  Besides  the 
bills  of  exceptions  to  evidence,  there  are  but  two  questions  pre- 
sented ;  the  first  of  which  is,  did  the  sheriff's  levy  and  sale  of 
Caleb  ParshalPs  land  to  Dr  Ard  include  the  acre  of  land  purchased 
by  Parshall  of  George  Sigler  and  wife  ?  And  if  the  levy  and  sale 
did  include  it,  did  the  fact  of  Parshall,  and  those  claiming  the 
land  from  him  afterwards,  ceasing  to  use  it  for  the  purpose  men- 
tioned in  the  deed  of  conveyance  from  Sigler  to  Parshall.  for  a 
space  of  twenty-one  years  or  upwards,  without  any  express  asser- 
tion of  right  or  claim  to  the  acre  by  George  Sigler  or  Adam  Sigler, 
the  defendant  in  error,  who  now  claims  it  under  a  right  derived 
from  the  said  George  his  father,  or  the  performance  of  any  act  by 
them  or  either  of  them,  inconsistent  with  the  right  claimed  by  the 
plaintiff  in  error,  bar  the  latter  of  his  right  thereto  for  the  purpose 
expressed  on  the  face  of  the  deed  to  Parshall  ?  If  these  two  ques- 
tions had  been  presented  to  the  jury  under  a  proper  direction  from 
the  court,  and  the  jury  from  the  evidence  had  been  of  opinion  that 
no  other  part  of  the  land  claimed  by  the  plaintiff  below  than  the 
acre  had  been  inundated  or  overflowed,  in  any  way,  from  the 
erection  of  the  defendant's  dam,  they  would  have  had  no  difficulty 
in  finding  a  verdict  for  him.  The  direction  of  the  court  on  these 
questions  will,  therefore,  be  examined  and  discussed,  after  taking 
a  passing  notice  of  the  bills  of  exceptions  taken  by  the  defendant's 
counsel  below  to  evidence. 

The  first  bill  of  exception  is  to  the  rejection  of  the  articles  of 
agreement  between  Joseph  B.  Ard  and  John  C.  Sigler,  for  the 
purchase  of  the  land  upon  which  the  dam  complained  of  was 
erected,  of  which  th?  one  acre  is  claimed  by  the  plaintiff  in  error 
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to  be  a  part,  which  were  offered  to  be  read  in  evidence  by  the 
defendant  below,  in  connection  with  other  evidence  mentioned,  to 
show  that  the  plaintiff  below  admitted,  about  the  time  the  articles 
of  agreement  were  made,  that  the  one  acre  belonged  to  Ard.  This 
evidence  was  undoubtedly  relevant  to  the  issue,  and  ought  to  have 
been  admitted.  Why  it  was  rejected  does  not  appear,  but  it  may 
be  presumed  that  it  was  upon  the  ground  that  Dr  Ard,  as  the 
court  conceived,  did  not  purchase  the  acre  of  land  at  the  sheriff's 
sale,  in  which  it  will  be  shown  in  the  sequel  that  the  court  was 
mistaken. 

We  also  think  that  the  court  erred  in  rejecting  the  evidence 
mentioned  in  the  second  bill  of  exception  taken  by  the  defendant 
below.  It  is  of  a  similar  nature  with  the  evidence  mentioned  in 
the  defendant's  first  bill,  and  offered  for  a  like  purpose. 

The  defendant's  third  bill  of  exception  is  to  the  admission  of 
the  testimony  of  Elizabeth  Sigler,  a  witness  produced  on  the  part 
of  the  plaintiff.  We,  however,  think  that  this  exception  cannot 
be  sustained.  It  was  certainly,  in  some  degree,  pertinent  to  the 
issue,  and  indeed  tended,  in  some  slight  measure,  to  repel  some 
of  the  defendant's  testimony. 

We  come  now  to  the  two  questions  of  fact  mentioned  above, 
and  to  notice  the  mistake  or  error  into  which  the  court  fell  in 
regard  to  them.  As  to  the  first,  that  is,  whether  the  acre  of  land, 
purchased  by  Caleb  Parshall  of  George  Sigler  and  wife,  was  in- 
cluded in  the  levy  and  sale  of  the  two  hundred  acres,  more  or  less, 
sold  by  the  sheriff  to  Dr  Joseph  B.  Ard,  the  court  in  their  charge 
to  the  jury  make  no  question  about  it,  but  say  in  positive  terms 
that  "  the  levy  and  sheriff's  deed  do  not  describe  this  acre ;  that 
Caleb  Parshall,  through  whom  Ard  acquired  title,  held  it  by  a 
separate  conveyance,  and  not  by  the  same  title  that  he  held  the 
tract  on  which  the  dam  is  built ;  and  not  being  included  in  the 
levy,  no  title  to  the  one  acre  of  land  could  pass  by  that  deed." 
Now,  although  it  is  true  that  Caleb  Parshall  held  the  one  acre  by 
a  separate  deed  and  title  from  that  under  which  he  held  the  land 
on  which  the  dam  was  erected,  yet  it  is  perfectly  manifest  from 
the  face  of  the  deed  by  which  he  held  the  one  acre,  that  it  not 
only  adjoined  the  land  whereon  he  afterwards  built  the  dam,  but 
that  he  purchased  it  expressly  for  the  purpose  of  uniting  it  there- 
with, and  improving  and  occupying  the  whole  together  as  one 
tract,  by  building  a  mill  thereon,  with  a  dam  across  the  stream 
of  water  which  passed  through  both  parcels  of  land.  And  the 
evidence  showed,  beyond  all  possibility  of  contradiction,  that  he 
did  so  occupy  the  whole  as  one  entire  tract,  by  improving  and 
using  it  in  the  manner  and  for  the  purpose  just  mentioned.  Thus 
the  two  parcels  of  land,  by  being  united  together  as  one,  became 
more  valuable  by  reason  of  their  being  made  a  suitable  site  for  a 
mill,  than  they  were  or  could  have  been  made,  taken  and  occupied 
separately  as  two  parcels.  It  would  therefore  have  been  wrong 
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in  the  sheriff  to  have  levied  on  and  sold  them  otherwise  than  as 
one  entire  tract,  because  it  would  obviously  have  been  a  prejudice 
to  the  owner  by  depreciating  their  value,  and  possibly  to  his 
creditors.  It  is  fair  then  to  presume  that  the  sheriff  intended  to 
do  his  duty  by  levying  on  and  selling  the  whole  together  as  one 
entire  tract ;  and  that  it  was  so  considered  by  all  concerned  at  the 
time  that  he  had  done  so,  we  have  every  reason  to  conclude ; 
otherwise  the  court  would,  in  all  probability,  have  been  moved  to 
set  the  levy  and  sale  aside.  This  is  the  conclusion  to  which  the 
court  ought  to  have  instructed  the  jury  it  was  their  duty  to  come 
on  this  part  of  the  case,  unless  it  had  clearly  appeared  from  the 
terms  of  the  levy  that  the  one  acre  was  intended  to  be  excluded, 
or  that  it  could  not  be  included  consistently  with  the  terms  of  the 
levy.  But  it  is  very  clear  this  is  not  the  case ;  on  the  contrary, 
the  terms  of  the  levy  are  such  as  may  well  include  the  acre.  It 
is  in  the  following  words :  '•'  Levied  on  a  tract  of  land  in  Decatur 
township,  containing  two  hundred  acres  more  or  less,  about  seven- 
ty-five acres  of  which  are  cleared,  with  a  log  house  and  barn 
thereon  erected,  bounded  by  lands  of  Adam  Sigler,  George  Sigler, 
and  others,  the  property  of  Caleb  Parshall ;  so  answers  Samuel 
Edmiston,  sheriff."  Thus,  it  is  evident  there  are  no  words  in  the 
levy  which  exclude  the  one  acre;  nor  was  it  necessary,  in  order 
to  include  it,  that  it  should  be  specifically  described  or  mentioned 
by  referring  to  the  deed  or  title  under  which  Parshall  held  it,  as 
the  court  seem  to  indicate  in  their  charge  to  the  jury,  more  than 
it  was  that  there  should  have  been  a  reference  to  the  deed  or  title 
under  which  the  defendant  in  the  execution  held  the  residue  of  the 
land,  which  is  not  the  case.  As  he  occupied  and  used  both  parcels 
as  one  tract  only,  and  never  otherwise,  according  to  all  the  evi- 
dence, it  was  unquestionably  sufficient,  in  order  to  include  both, 
for  the  sheriff  to  describe  them  generally  as  one  tract  of  land  in 
the  manner  he  has  done  in  his  levy.  We  therefore  think  that 
the  court  erred  in  instructing  the  jury  that  the  one  acre  of  land 
was  not  included  in  the  sheriff's  levy  and  sale  to  Dr  Ard. 

The  second  question  now  presents  itself,  whether  the  court  were 
justified,  from  the  evidence,  in  leaving  it  to  the  jury  to  decide, 
arid  in  instructing  them,  that  if  they  were  satisfied  that  Sigler 
held  the  acre  of  land  adversely  to  the  right  of  Parshall,  claiming 
all  the  advantages  of  the  stream  through  his  land  during  the  non- 
user  of  the  same  by  Parshall,  such  holding  and  possession,  unin- 
terrupted and  continued  for  twenty-one  years  from  the  time  of 
the  non-user  of  the  original  dam  by  Parshall,  would  give  Sigler  a 
title  to  the  interest  conveyed  to  and  held  by  Parshall,  whether 
Parshall  held  a  fee  simple  in  the  acre  of  land,  or  a  right  merely 
to  overflow  the  acre  by  backing  the  water  on  it ;  and  having  thus 
acquired  a  title  by  non-user,  his  subsequent  admissions  and  de- 
clarations would  not  divest  him  of  it,  if  made  in  ignorance  of  his 
rights.  It  was  certainly  a  mistake  in  the  court  to  view  the  right 
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of  Parshall  in  respect  to  the  one  acre  of  land  as  a  mere  easement 
or  privilege  to  dam  the  water  of  the  stream  on  his  other  land,  so 
as  to  be  enabled,  with  impunity,  to  overflow  it  with  water.  He 
unquestionably  was  invested  with  a  right  to  a  fee  simple  estate 
in  it,  and  the  doctrine  of  non-user  had,  therefore,  properly  speak- 
ing, no  application  to  it.  But  had  the  right  of  Parshall  been 
merely  that  of  an  easement,  even  non-user  for  twenty-one  years 
would  not  necessarily  have  raised  a  presumption  of  its  extinguish- 
ment, unless  there  had  been,  during  the  interim,  some  act  done 
by  Sigler  on  the  land  charged  with  the  easement  inconsistent  with 
or  adverse  to  the  existence  of  the  right.  But  of  such  act  I  can 
perceive  no  evidence,  though  I  have  looked  with  no  little  care  for 
it.  The  acre  of  land  was  enclosed  with  other  land  belonging  to 
George  Sigler  at  the  time  he  sold  it  to  Parshall,  and  continued 
ever  afterwards  to  be  enclosed  as  before,  and  to  be  used  and  occu- 
pied by  Sigler  as  before,  excepting  that  part  which  was  covered 
with  water  after  Parshall  built  his  dam ;  and  during  the  time  it 
stood,  Sigler  never  pretended  to  occupy  or  use  it,  except  in  sub- 
ordination to  the  right  and  title  of  Parshall  and  those  claiming 
from  him.  On  the  contrary,  he  uniformly,  and  upon  all  occasions, 
as  often  as  the  acre  of  land  was  spoken  of  or  mentioned,  acknow- 
leged  that  it  belonged  to  them  until  some  short  time  before  the 
commencement  of  this  action,  when  it  would  seem  he  was  advised 
that  the  right  of  Parshall  to  the  acre  of  land  and  of  those  claiming 
from  him  had  become  extinct  by  twenty-one  years'  non-user  on 
their  part.  But  it  is  not  a  mere  easement  or  incorporeal  right,  or 
right  to  back  the  water  of  the  stream  upon  the  land  of  the  defend- 
ant in  error,  that  the  plaintiff  in  error  claims ;  he  claims  the  fee 
simple  estate  in  the  land  itself,  and,  as  the  owner  thereof,  the  right 
to  back  the  water  upon  it  or  not,  as  he  pleases.  His  not  using  it 
for  this  purpose  cannot,  therefore,  affect  his  right  to  it,  as  long  as 
he  remains  seised  thereof;  nor  can  he  be  regarded  as  deprived  of 
his  right,  unless  he  or  those  from  whom  he  claims  have  suffered 
Sigler  to  take  a  possession  of  the  acre  of  land  adverse  to  his  right, 
and  to  occupy  and  use  it  in  a  manner  wholly  inconsistent  with 
the  object  and  design  of  the  purchase  of  it  by  Parshall,  as  expressed 
in  the  deed  of  conveyance  thereof  made  to  Parshall  for  a  space 
of  twenty-one  years  or  upwards  previously  to  the  erection  of  the 
dam  by  the  plaintiff  in  error. 

It  is  proper  to  observe  here  that,  by  the  terms  of  the  deed  of 
conveyance  from  Sigler  to  Parshall,  the  acre  of  land  was  not  pur- 
chased originally  by  the  latter  of  the  former  for  agricultural  pur- 
poses, or  with  a  view  by  Parshall  to  add  it  to  his  adjoining  land, 
owned  previously,  in  order  to  use  the  whole  as  a  farm ;  but  for 
the  purpose  of  building  a  mill,  and  using  the  water  of  the  stream 
which  passed  through  it  in  such  a  way  as  to  propel  the  machinery 
of  the  mill,  which  it  was  believed  could  only  be  effected  by  erect- 
ing a  dam  that  would  back  the  water  of  the  stream  at  least  upon 
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some,  if  not  upon  the  whole  of  the  acre  of  land.  In  order,  how- 
ever, to  use  it  for  this  purpose,  it  was  not  requisite  that  Parshall 
should  enclose  it  with  his  other  land,  or  that  George  Sigler,  of 
whom  he  bought,  should  thereafter  exclude  it  from  his  enclosure, 
or  use  it  differently  from  what  he  had  previously,  so  that  he  did 
nothing  that  could  interfere  with  the  right  of  Parshall,  and  those 
claiming  from  him,  to  use  the  land  so  as  to  have  the  full  benefit 
of  the  water,  so  far  as  it  was  necessary,  for  the  purpose  of  pro- 
pelling the  machinery  of  the  mill  when  constructed,  and  as  long 
as  it  should  be  kept  in  operation.  From  the  evidence  it  appears 
that  the  most  of  the  acre  of  land,  if  not  the  whole  of  it,  was  en- 
closed with  other  land  belonging  to  George  Sigler,  when  he  sold 
and  conveyed  it  to  Parshall ;  that  it  was  never  laid  off,  even  by 
marking  or  fixing  the  boundaries  in  any  way ;  that  Parshall,  after 
his  purchase  of  it,  went  on  and  built  his  mill  and  dam  so  as  to 
have  the  use  of  the  water  of  the  stream  for  driving  his  mill ;  and 
Sigler  during  the  same  time  kept  the  acre  of  land  enclosed  with 
his  land  as  before,  and  continued  to  use  it  for  grazing  and  for 
meadow,  so  far  as  it  was  not  rendered  incapable  of  being  used  for 
those  purposes  by  Parshall's  dam.  It  is  perfectly  obvious,  there- 
fore, that  the  occupation  and  use  thus  made  by  Sigler  of  the  acre 
of  land  after  he  sold  it  to  Parshall,  was  in  subservience  to  the 
right  of  Parshall,  and  not  adverse  thereto.  But,  besides,  if  any 
possible  doubt  could  exist  or  be  raised  that  it  was  otherwise,  the 
repeated  declarations  and  admissions  of  George  Sigler,  who  sold 
to  Parshall,  and  again  of  Adam  Sigler,  the  defendant  in  error, 
that  the  acre  of  land  belonged  to  Parshall  and  those  claiming  it 
from  Parshall,  would  be  even  more  than  sufficient  to  remove  all 
doubt  of  the  sort.  Parshall  having  acquired  a  title  to  the  acre  of 
land  by  his  deed  of  conveyance  from  George  Sigler,  and  having 
built  his  dam  so  as  to  overflow  part  of  the  acre  at  least,  thereby 
obtained  the  actual  possession  of  it.  But  his  title  thereto  being 
admitted  by  Sigler,  the  grantor,  gave  Parshall  the  possession,  in 
contemplation  of  law,  without  this ;  so  that  any  actual  possession 
had  by  Sigler,  as  long  as  he  admitted  Parshall,  and  those  deriving 
their  claim  thereto  from  Parshall,  to  be  the  owners  thereof,  must 
be  considered  the  same  as  if  the  actual  possession  had  been  in 
them  during  all  that  time.  The  possession  of  the  Siglers  cannot 
be  considered  adverse  and  hostile  under  such  circumstances.  The 
observations  made  by  Mr  Justice  ROGERS  in  The  Union  Canal  Co. 
v.  Young,  (1  Whart.  Rep.  426-7),  and  the  doctrine  there  laid  down 
by  him  in  delivering  the  opinion  of  this  court,  are  so  just,  and  at 
the  same  time  so  appropriate  to  this  case,  that  I  cannot  forbear 
repeating  the  same.  There  the  defendants  claimed  the  possession 
to  have  been  adverse  and  hostile,  because  Mr  Young  paid  the 
taxes  for  the  property,  leased  the  land  without  an  exception  of  the 
part  owned  by  the  Company ;  because  the  tenant  raised  a  crop 
of  corn  for  one  or  two  years  in  the  bed  of  the  canal,  and  because 
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a  fence  was  removed,  and  a  fence  run  across  the  line  of  the  canal : 
upon  which  he  observes,  "  I  see  nothing  in  any  one  or  all  the  "cir- 
cumstances adverted  to  which  brings  this  case  within  the  rule  so 
distinctly  laid  down  in  Hawke  v.  Senseman,  and  the  other  cases 
cited.     Mr  Young  continued  to  hold  and  enjoy  the  land  in  the 
same  manner  as  he  had  been  accustomed  to  do  at  the  time  when 
the  Company  were  confessedly  the  owners  of  the  land.     There 
was  no  open,  visible,  and  notorious  change  in  his  conduct  which 
could  put  the  Company  on  their  guard,  and  make  it  in  proper 
time  their  duty  to  assert  their  right.     On  the  contrary,  from  any 
act  of  his,  they  could  not  have  the  slightest  suspicion  that  it  was 
his  intention  to  dispute  their  right.     So  far  from  this,  he  acknow- 
ledged their  title  by  a  receipt  of  the  7th  May  1821  for  ten  shares 
of  the  Union  Canal  stock,  in  lieu  of  the  Delaware  and  Schuylkill 
stock."     So  here  Mr  Sigler  continued,  as  Mr  Young  did  in  the 
case  just  referred  to,  to  hold  and  enjoy  the  acre  of  land  in  the 
same  manner  as  he  had  been  accustomed  to  do  when  Mr  Parshall, 
and  those  deriving  their  claim  thereto  from  him,  were  confessedly 
the  owners  of  it.    There  was  no  open,  visible  and  notorious  change 
in  the  conduct  of  either  George  or  Adam  Sigler,  which  could  put 
Parshall  or  those  claiming  from  him  on  their  guard,  and  make  it, 
in  proper  time,  their  duty  to  assert  their  right.     On  the  contrary, 
from  any  act  of  the  Siglers,  they  could  not  have  the  slightest  sus- 
picion that  it  was  the  intention  of  either  George  or  Adam  Sigler 
to  dispute  their  right.     So  far  from  it,  George  Sigler  always  ad- 
mitted the  right  of  Parshall,  to  whom  he  sold  the  acre,  and  never 
at  any  time  that  we  hear  of  denied  it ;  and  Adam  Sigler,  who 
succeeded  afterwards  to  the  rights  of  George,  uniformly  and  at 
all  times  admitted  that  it  was  the  property  of  those  who  claimed 
it  from  Parshall  until  1841,  when  Buckholder,  the  plaintiffin  error, 
was  about  buying  it  of  John  C.  Sigler,  who  had  contracted  with 
Dr  Ard  for  the  purchase  of  it.    Elizabeth  Sigler,  the  daughter  of 
the  defendant  in  error  and  a  witness  for  him,  testifies  that  her 
father  told  Buckholder  that  he  intended  to  hold  the  acre  in  dis- 
pute by  right  of  possession.     But  admitting  this  testimony  to  be 
true,  and  that  the  defendant  in  error  at  that  time,  1841,  resolved 
to  hold  the  acre  adversely,  it  amounted  to  nothing  unless  he  were 
permitted  to  do  so  for  a  period  of  twenty-one  years.     It  may, 
however,  be  well  doubted  whether  he  ever  thought  of  such  a 
thing  until  after  Buckholder  had  purchased  and  built  his  dam ; 
for  there  is  abundant  testimony,  seemingly,  going  to  show  that  the 
defendant  in  error  was  frequently  present  at  the  building  of  the 
dam  by  Buckholder  without  making  the  slightest  objection  to  his 
doing  so,  and  that,  even  after  it  was  completed,  he  said  he  would 
have  the  acre  surveyed  and  laid  off  by  metes  and  bounds,  so  that 
Buckholder  should  not  back  the  water  beyond  it  upon  his  land. 

It  is  very  manifest,  then,  from  the  evidence,  that  the  court  were 
not  justified  in  leaving  it  to  the  jury  to  determine  that  the  plain- 
vii.  — 21  o* 
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tiffin  error,  or  those  from  whom  he  derived  his  right  and  claim  to 
the  acre  of  land  in  dispute,  were  barred  of  their  right  thereto  by 
the  operation  of  the  Statute  of  Limitations ;  for  no  part  of  the 
evidence  did  in  the  slightest  degree  tend  to  prove  that  George 
Sigler  and  Adam  Sigler,  or  either  of  them,  had  or  held  an  adverse 
and  hostile  possession  thereof  to  the  right  of  Parshall  and  those 
claiming  it  from  him,  for  a  period  of  twenty-one  years,  at  any  one 
time  after  it  was  conveyed  by  George  Sigler  to  Parshall. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


The  Orphans'  Court  against  Woodburn. 

One  who  becomes  interested  in  the  prosecution  and  recovery  of  a  claim  afta 
suit  brought,  and  divests  himself  of  that  interest  before  the  trial  of  the  cause,i,< 
a  competent  witness. 

If  the  act  of  an  attorney  be  set  up  as  a  defence  against  the  claim  of  his  clienj 
his  contingent  liability  to  his  own  client  by  reason  of  that  act,  is  not  sufficient  fe 
render  him  an  incompetent  witness. 

Lands  cannot  be  levied  or  sold  by  virtue  of  a  writ  of  execution  in  the  natui>> 
of  a  fieri  facias  issued  out  of  the  Orphans'  Court  in  pursuance  of  the  13th  seg 
tion  of  the  Act  of  29th  March  1832,  but  personal  property  only. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

The  Orphans'  Court  of  Cumberland  county  for  the  use  of  thf 
Commonwealth  against  Samuel  Woodburn. 

Action  of  debt  on  bond  for  $35,000,  brought  30th  March  183* 
to  April  term  1838.  Plea,  payment  with  leave,  &c. 

John  Harper  was  administrator  of  William  Ramsey  deceased, 
and  on  3d  August  1833  petitioned  the  Orphans'  Court  for  authority 
to  sell  lands  to  the  amount  of  $35,000.  The  court  made  a  decree 
accordingly,  and  this  bond  was  executed  conditioned  for  the  faith- 
ful appropriation  of  the  proceeds  of  sale.  It  was  signed  by  Harper, 
Woodburn,  Penrose  and  J.  M.  Woodburn.  Sales  were  made  and 
confirmed  to  the  amount  of  $2751.80.  Auditors  were  appointed, 
who  distributed  the  money;  to  the  Commonwealth  a  balance  was 
due  of  $3170.63,  with  interest  from  5th  September  1833. 

The  defendant  showed  the  records  of  a  petition  of  the  Common- 
wealth to  the  Orphans'  Court,  and  rule  on  Harper  to  show  cause 
why  he  should  not  pay  over  the  money,  and  his  acceptance  01 
service  on  '27th  August  1838. 

12th  November  1838,  on  motion  of  Mr  Hepburn  and  application 
of  Commonwealth,  fieri  facias  awarded,  returnable  to  next  OP 
phans'  Court,  which  was  issued,  and  returned  with  levy,  ana 
amicable  condemnation  of  defendant's  real  estate. 
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25th  June  1839,  precipe  by  ^.Williamson,  attorney  for  plaintiff, 
for  venditioni  exponas  and  writ  issued.  This  was  objected  to,  as 
having  issued  without  authority,  as  invalid ;  but  was  admitted, 
and  exception  taken  by  plaintiff. 

It  was  returnable  10th  September  1839;  and  was  returned, 
"  stayed  by  order  of  plaintiff's  attorney ;  costs  paid  sheriff  Myers." 

John  Harper,  Esq.  principal  in  the  bond  in  suit,  called  as  a  wit- 
ness for  defendant.  His  competency  objected  to  by  plaintiff.  Re- 
lease from  defendant  to  witness  read,  dated  4th  March  1844. 
Admitted  that  suit  is  now  pending  against  C.  B.  Penrose,  Esq.  a 
co-surety  in  the  bond.  Objection  overruled,  and  plaintiff  excepts. 

Defendant  offers  to  prove  by  the  witness  the  value  of  the  pro- 
perty levied  on  at  the  time  of  the  levy,  which  is  objected  to  by 
plaintiff;  admitted,  and  exception  taken. 

Witness  gave  the  values,  about  $26,350. 

The  records  of  twenty-two  judgments  against  Harper,  amount- 
ing to  nearly  $10,000,  entered  on  and  after  15th  April  1839. 
Also  mortgages  for  $6296,  dated  in  1835.  These  records  were 
objected  to  by  plaintiff;  admitted,  and  exception  taken  by  plaintiff 

John  Harper  was  then  examined  as  a  witness,  and  testified,  in 
substance,  that  while  the  venditioni  exponas,  now  in  the  hands  of 
the  sheriff,  and  his  real  estate  about  to  be  advertised  for  sale,  he 
procured  James  H.  Devor  and  Charles  Barnitz  to  make  an  arrange- 
ment with  Samuel  Hepburn,  Esq.,  the  attorney  of  the  Common- 
wealth, that  they  would  pay  him  two  thousand  dollars  on  accounf 
of  the  debt,  and  agree  to  guarantee  the  payment  of  the  balance 
of  the  judgment  in  consideration  of  his  agreement  as  the  attorney 
of  the  Commonwealth  to  stay  further  proceeding  for  the  collection 
of  the  debt  until  the  return  day  of  the  venditioni  exponas,  10th 
September  then  next ;  and  in  pursuance  of  this  arrangement  the 
proceedings  were  thus  stayed. 

The  plaintiff  then  offered  James  H.  Dever  as  a  witness,  who 
was  objected  to  by  the  defendant  on  the  ground  of  his  interest ; 
and  to  support  the  objection  the  defendant  gave  in  evidence  the 
following  paper:  —  "Received,  August  14th  1839,  of  C.  Barnitz, 
$1600,  and  of  James  H.  Devor  $400,  on  account  of  the  purchase 
of  this  judgment  by  them;  the  whole  judgment  to  be  on  interest 
until  the  balance  of  it  is  paid,  and  then  to  be  assigned  to  the  said 
Barnitz  and  Devor.  S.  Hepburn,  attorney  for  plaintiff." 

The  defendant  also  showed  other  evidence  to  prove  that  Mr 
Devor  had  taken  part  in  managing  the  suit  after  his  purchase  of 
the  claim. 

To  rebut  this  the  plaintiff  exhibited  an  assignment  by  Mr  Devor 
to  Mary  Devor,  dated  7th  March  1844,  of  all  his  right,  title,  claim 
or  interest  in  the  plaintiff's  claim.  The  defendant  still  objected 
on  the  ground  that  the  witness  having  once  been  a  party  in  interest 
in  the  suit,  could  not  divest  himself  of  a  liability  to  the  defendant 
for  costs.  The  court  rejected  the  witness,  and  sealed  a  bill  of 
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exception.  The  testimony  of  Charles  Barnitz  was  offered,  and 
rejected  on  the  same  ground. 

The  plaintiff  then  offered  Samuel  Hepburn,  Esq.,  as  a  witness. 
His  competency  was  objected  to  on  the  ground  of  interest.  The 
objection  was  sustained,  and  the  plaintiff  excepted. 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  the 
following  point:  —  "The  land  of  Harper  could  not  legally  be 
levied  on  upon  the  fieri  facias  issued  out  of  the  Orphans'  Court, 
nor  had  the  said  court  any  power  or  authority  to  issue  a  venditioni 
exponas  for  the  sale  of  such  lands;  nor  could  the  sheriff  have 
made  any  sale  thereon ;  but  the  process  was  void,  and  any  agree- 
ment to  stay  or  to  stop  its  execution  would  not  constitute  any 
defence  in  favour  of  defendant  in  this  action." 

The  court  answered  this  point  in  the  negative. 

This  answer  of  the  court  and  the  rejection  of  the  witnesses  were 
ihe  subjects  of  the  errors  assigned. 

Reed  and  Alexander,  for  plaintiffs  in  error,  argued  that  Harper 
Ivas  incompetent  to  testify  by  reason  of  his  liability  to  his  co- 
obligors  for  centribution ;  that  a  release  by  the  defendant  alone 
was  not  sufficient.  Barnitz  and  Devor  were  not  rendered  incom- 
petent by  the  fact  of  their  having  once  been  interested  in  the 
plaintiff's  recovery.  The  question  is,  were  they  interested  when 
offered  as  witnesses  ?  The  contingent  interest  of  Hepburn  would 
not  disqualify  him ;  this  verdict  and  judgment  could  not  be  given 
m  evidence  in  an  action  against  him  by  his  client.  They  referred 
to  the  Act  of  1832,  relative  to  the  Orphans'  Court,  Section  57, 
Nos.  11  and  16,  and  argued  that  it  was  not  the  design  of  the 
Legislature  to  make  this  a  remedy  for  the  sale  of  lands.  A  suffi- 
cient remedy,  both  for  the  security  of  the  debt  and  collection  of 
it,  existed  before,  and  there  was  therefore  no  necessity  for  it. 
Besides,  the  Act  does  not  make  sufficient  provision  for  carrying 
out  such  a  design;  no  lien  on  the  land;  no  venditioni  exponas 
given ;  no  testatum  fieri  facias ;  no  provision  for  the  acknowledg- 
ment or  recording  of  a  deed.  But  even  conceding  that  lands  may 
be  levied  and  sold,  this  was  but  a  stay  of  the  proceedings,  which 
would  not  release  the  security.  It  would  not  be  more  injurious 
to  a  surety  than  suffering  the  lien  of  a  judgment  to  expire,  which 
has  been  held  to  be  no  discharge.  3  Penn.  Rep.  437 ;  5  Watts 
172;  8  Walts  448. 

Biddle  and  Watts,  contra,  argued  that  the  release  of  Harper 
from  any  liability  to  the  present  defendant  made  him  competent. 
But  were  Devor  and  Barnitz  competent  ?  It  is  clearly  settled  that 
the  equitable  plaintiff  or  assignee  of  the  plaintiff  for  whose  use  the 
suit  is  brought,  is  liable  for  costs,  which  may  be  collected  from 
him  if  he  be  not  named  on  the  record  as  a  party,  by  attachment. 
3  Penn.  Rep.  171  ;  1  Binn.  496  ;  5  Watts  $  Serg.  510.  It  is  ad- 
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mitted  that  these  persons  were  interested  to  the  amount  of  two 
thousand  dollars,  and  remained  so  from  August  1839  until  March 
1844,  during  which  time  this  suit  was  prosecuted  for  their  use, 
and  clearly  at  their  expense  if  they  failed.  That  costs  did  accrue 
during  this  time  is  as  certain  as  the  suit  was  pending ;  for  by  law, 
costs  accrue  at  every  term.  That  the  Commonwealth  is  not  liable 
for  costs  renders  the  necessity  stronger  for  making  the  equitable 
plaintiff,  who  uses  her  name,  chargeable.  Being  once  liable,  they 
could  not  release  themselves  from  it.  The  defence  here  was  that 
the  attorney  of  the  Commonwealth  contracted  for  a  sufficient 
consideration  to  stay  the^proceedings  against  the  principal  for  a 
given  time,  by  which  the  surety  was  discharged.  If  this  defence 
was  sustained  in  fact,  the  attorney  would  be  chargeable  to  his 
client,  and  the  verdict  and  judgment  in  this  suit  would  be  evidence 
against  him.  2  Stark.  Ev.  747.  769 ;  2  Saun.  PL  Ev.  942.  The 
statute  which  authorizes  the  issuing  of  a  fieri  facias  out  of  the 
Orphans'  Court  is  a  remedial  one,  and  therefore  to  be  construed 
liberally.  The  evil  which  existed  before  the  passage  of  the  Act 
was,  that  in  order  to  recover  a  debt  due  by  an  administrator, 
executor,  or  guardian,  after  his  account  was  settled,  you  must 
either  bring  an  action  upon  it,  or  file  a  transcript  and  issue  Siscire 
facias  and  proceed  to  the  recovery  of  a  judgment  in  the  Common 
rleas  for  that  for  which  the  Orphans'  Court  had  already  made  a 
decree,  and  which  decree  was  fust  as  binding  and  conclusive  as 
the  judgment  of  the  Common  Pleas  after  it  was  obtained.  To  remedy 
this  circuity  and  delay,  the  fieri  facias  was  given  upon  the  decree 
of  the  Orphans'  Court.  And  the  language  of  the  Act  is,  "  The 
proceeding  thereon  shall  be  the  same  as  on  writs  of  fieri  facias 
issued  by  the  Courts  of  Common  Pleas,  &c."  Why  say  more  ? 
What  more  could  be  said  to  give  the  party  all  the  legal  machinery 
which  is  afforded  by  the  Act  relative  to  executions  and  of  the 
Common  Pleas  than  this?  Why  repeat  that  he  shall  have  a  ven- 
ditioni  eocponas  ?  that  the  sheriff  shall  hold  an  inquisition,  make 
a  deed,  &c.  ?  This  is  all  embraced  in  the  language  used. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — James  H.  Devor  and  Charles  Barnitz,  witnesses  for 
plaintiff,  were  excluded  by  the  court  on  the  ground  that  they  haA 
such  an  interest  in  the  suit  as  to  subject  them  to  costs  in  the  event 
of  a  judgment  for  the  defendant.  This  decision  is  made  on  the 
authority  of  Gallagher  v.  Milligan,  (3  P.  R.  178).  In  that  case 
it  is  ruled  that  where  a  person  is  entitled  to  a  part  of  the  money 
sued  for  at  the  commencement  of  the  suit,  he  has  such  an  interest 
in  the  recovery,  although  his  name  does  not  appear  on  the  record, 
as  to  render  him  liable  to  costs ;  that,  in  effect,  he  is  a  party  to 
the  suit  at  its  inception,  and  cannot  afterwards  discharge  himself 
without  the  consent  of  the  defendant.  That,  however,  is  not  the 
case  in  hand.  When  the  suit  was  commenced,  the  Commonwealth 
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was  the  only  party,  who,  be  it  observed,  are  not  bound  to  pay 
costs.  But  afterwards  it  appears  that  Devor  and  Barnitz  became 
interested  by  assignment  from  the  Commonwealth,  which  interest 
before  the  termination  of  the  suit  they  assigned,  Devor  to  Mary 
Devor,  and  Barnitz  to  George  W.  Hitner.  The  question  therefore 
is,  were  they  liable  to  costs,  and  to  what  extent  ?  It  would  be 
carrying  the  principle  a  great  way  to  hold  them  responsible  be- 
yond the  costs  actually  incurred  during  the  continuance  of  their 
interest ;  but  whether  costs  were  made  during  that  time  does  not 
appear,  and  this  of  itself  would  be  cause  for  reversing  the  judg- 
ment. But  are  they  liable  for  any  cof  ts  whatever  ?  and  we  are 
inclined  to  think  they  are  not.  This  is  a  new  case,  and  we  think 
that  the  principle  is  carried  far  enough  in  Gallagher  v.  Milligan; 
it  would  be  inconvenient,  and  would  produce  difficulty  in  the  ap- 
portionment, to  extend  it  further  than  has  been  already  done.  At 
the  time  Barnitz  was  offered  as  a  witness,  he  had  no  interest  in 
the  suit,  having  assigned  his  claim  to  George  W.  Hitner  for  a 
valuable  consideration,  without  any  idea,  so  far  as  appears,  of 
becoming  a  witness. 

The  next  question  is  as  to  the  rejection  of  the  testimony  of  Mr 
Hepburn.  Mr  Hepburn  was  the  counsel  of  the  Commonwealth, 
who,  it  is  alleged,  entered  into  an  agreement  with  Harper,  Devor 
and  Barnitz,  by  virtue  of  which  the  defendant  (who  is  one  of  the 
sureties  of  Harper)  contends  he  ^s  discharged  from  the  payment 
of  the  debt.  It  is  said  he  is  interested,  because,  if  the  judgment 
be  for  the  defendant,  he  the  witness  is  liable  to  an  action  at  the 
suit  of  the  Commonwealth.  The  arrangement  alleged  by  the  de- 
fendant was,  that  in  consideration  that  Devor  and  Barnitz  would 
pay  the  Commonwealth  $2000  on  account  of  the  debt  due  from 
Harper,  and  would  become  personally  liable  for  the  residue  of  the 
debt,  Mr  Hepburn,  as  counsel,  agreed  to  stay  proceedings  against 
Harper.  The  effect  of  the  agreement  will  be  to  discharge  the 
defendant  and  Charles  B.  Penrose,  who  were  the  sureties  for 
ilarper,  from  all  liability  on  their  bond. 

In  considering  this  question,  I  shall  take  it  for  granted  that  the 
attorney  had  authority,  either  general  or  special,  to  make  the 
agreement ;  and  if  this  be  so,  I  see  no  objection  to  his  proving  the 
^ature  and  extent  of  it,  or  whether  any  agreement  whatever  was 
entered  into.  He  would,  at  all  events,  be  only  answerable  for  the 
abuse  of  his  authority ;  and  we  are  not  at  liberty  to  suppose  that 
he  was  wanting  in  good  faith  or  skill,  without  any  proof  whatever, 
merely  for  the  purpose  of  excluding  him  as  a  witness.  A  contin- 
gent liability  is  no  ground  for  excluding  a  witness.  An  agent  is 
competent  to  prove  a  parol  authority  to  make  a  lease.  Gonagle 
v.  Thornton,  (10  Serg.  4*  Rawle  257).  The  general  rule  is  in 
favour  of  the  competency  of  an  agent  as  a  witness,  unless  in  cases 
where  the  principal  is  sued  on  account  of  the  negligence  of  the 
agent.  In  such  cases  the  agent  cannot  be  a  witness  for  the  prin- 
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cipal,  because,  in  the  event  of  a  recovery  against  the  principal, 
the  agent  becomes  liable  to  indemnify  the  principal ;  and  the  judg- 
ment against  the  principal  would  be  evidence  against  the  agent  in 
an  action  by  the  principal  for  indemnity. 

Next,  as  to  the  power  of  the  Orphans'  Court  to  sell  lands  by 
virtue  of  the  17th  section  of  the  Act  of  the  29th  March  1832.  In 
that  section  it  is  enacted  "  That  compliance  with  an  order  or  de- 
cree of  the  Orphans'  Court  may  be  enforced  by  attachment  or 
sequestration,  or,  in  case  of  a  decree  for  payment  of  money  against 
a  party  who  has  appeared,  the  complainants  may  have  a  writ  of 
execution,  in  the  nature  of  a  fieri  facias,  which  writs  may  be 
allowed  by  the  court,  or  any  Judge  thereof  in  vacation." 

It  is  also  provided  that  writs  of  fieri  facias  shall  be  directed  to 
and  executed  by  the  sheriff  or  coroner,  as  the  case  may  require, 
of  the  proper  county ;  and  the  proceedings  thereon  shall  be  the 
same  as  on  writs  of  fieri  facias  issued  by  the  Courts  of  Common 
Pleas  of  the  same  county. 

And  in  the  29th  section  of  the  same  Act  it  is  further  provided 
that  certified  copies  or  extracts  of  the  amount  appearing  to  be  due 
from  or  in  the  hands  of  an  executor,  administrator  or  guardian, 
on  the  settlement  of  their  respective  accounts  in  the  Orphans' 
Court,  filed  by  the  prothonotary  at  the  instance  of  the  party,  con- 
tituted  a  lien  on  their  real  estate,  from  the  time  of  such  entry 
until  payment  and  satisfaction.  And  this  may  be  enforced  by 
action  of  debt,  scire  facias,  &c. 

The  intention  of  the  Legislature  would  seem  to  have  been,  to 
give  the  parties  interested,  when  there  was  a  decree  for  the  pay- 
ment of  money  against  an  executor,  administrator  or  guardian,  a 
complete  security ;  and  this  is  effected  by  authorizing  them  to 
issue  a  writ  in  the  nature  of a  fieri  facias,  by  which  their  personal 
property  may  be  reached,  and,  in  addition,  by  authorizing  them 
to  file  the  same  in  the  Court  of  Common  Pleas,  by  which  it  be- 
comes a  lien  on  the  real  estate.  It  is  therefore  obviously  unneces- 
sary, to  cure  the  mischief  intended  to  be  remedied,  to  extend  the 
remedy  further  than  the  necessity  of  the  case  requires ;  for,  by 
pursuing  the  Act  according  to  its  letter,  and  as  I  believe  its  spirit 
too,  all  the  estate  of  the  debtor  may  be  made  available  for  pay- 
ment or  security,  whether  it  be  real  or  personal.  Why  then, 
extend  the  remedy  in  the  Orphans'  Court  further  than  to  enable 
them  to  levy  and  sell  the  personal  property  ?  This  will  be  attend- 
ed with  no  inconvenience ;  but  if  the  general  expressions  of  the 
Act  are  made  to  embrace  the  sale  of  real  estate  also,  a  great  deal 
of  judicial  legislation,  without  any  necessity  for  it,  must  be  the 
result.  Thus,  the  Act  provides  only  for  a  writ  in  the  nature  of  a 
fieri  facias ;  and  although  lands,  which  are  chattels  for  payment 
of  debts,  mjiy  be  seized  under  that  execution,  yet  nothing  is  said 
of  an  inquisition,  and  the  manner  of  proceeding  under  it.  No 
venditioni  exponas  is  authorized,  except  by  implication ;  nor,  when 
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sold,  is  there  any  direction  for  the  acknowledgment  of  the  she- 
riff's deed.  Nor  is  anything  said  of  a  testatum,  or  the  manner  of 
proceeding  under  it.  All  this  is  left  to  legal  adjudication.  We 
are  therefore  of  opinion  'that  the  Legislature  did  not  intend  that 
the  land  of  debtors  should  be  sold  by  the  Orphans'  Court,  but 
personal  property  only  by  virtue  of  the  Jieri facias. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Shuman  against  Reigart. 

The  discharge  and  assignment  of  an  insolvent  debtor  vests  in  his  assignees  the 
distributive  share  of  an  intestate  estate  to  which  he  is  entitled  in  right  of  his  wife 
after  the  death  of  the  widow. 

WRIT  OF  ERROR  to  the  District  Court  of  Lancaster  county. 

This  was  an  action  of  debt  upon  a  recognisance  in  the  Orphans' 
Court  by  Champneys,  President  of  the  Orphans'  Court,  &c.,  for 
the  use  of  Emanuel  C.  Reigart,  against  Christian  Shuman,  sur- 
viving co-cognisor,  &c.  The  facts  were,  that  Christian  Stoner 
died  intestate,  seised  of  a  tract  of  land  which,  by  a  proceeding  in 
partition,  was  sold  by  an  order  of  the  Orphans'  Court  to  Christian 
Herr,  who  sold  to  Christian  Shuman,  who  entered  into  a  recogni- 
sance on  the  21st  August  1811,  conditioned  for  the  payment  of 
the  interest  of  $9729.38  annually  to  the  widow,  and  of  the  prin- 
cipal sum  at  her  death  to  the  children,  of  whom  Nancy,  intermar- 
ried with  Daniel  Neff,  was  one.  On  the  16th  December  1822 
Daniel  Neff  was  discharged  as  an  insolvent  debtor,  having  made 
an  assignment  to  Abraham  Herr  for  the  benefit  of  his  creditors. 
On  the  19th  January  1826,  Nancy,  the  wife  of  Daniel  Neff,  died, 
leaving  issue  five  children.  On  the  17th  September  1831,  Abra- 
ham Herr,  the  trustee,  sold  the  share  of  Daniel  Neff,  in  right  of  his 
wife,  of  the  money  secured  to  be  paid  on  the  death  of  the  widow, 
at  public  sale,  to  Emanuel  C.  Reigart,  for  $420.  On  the  18th 
October  1841,  the  widow  died.  The  only  question  in  the  cause 
was,  whether  the  share  of  Daniel  Neff  in  right  of  his  wife  passed 
under  his  insolvent  discharge  and  assignment  to  his  trustee,  so  as 
to  enable  the  plaintiff  to  recover  in  this  suit. 

HAYES  (President)  was  of  opinion  that  it  did  pass  to  the  trustee, 
and  that  the  plaintiff  was  entitled  to  recover. 

Findlay,  for  plaintiff  in  error,  cited  2  Penn.  Rep.  355;  2  Kent 
Com.  138;  2  Story  Eq.  634,  §  1413,  1405;  2  Roper  Bus.  and  Wife 
509. 
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Parke,  contra,  cited  1  Penn.  Rep.  373;  2  Serg.  fy  Rawle  491  ; 
11  Serg.  4*  flaujJe  377  ;  1  Rawle  279  ;  2  ATen*  Cow.  137  ;  5  Johns. 
Chan.  196—210;  4  Rawle  481;  3  /Jt/we/  65;  3  Rawle  199;  5 
138  ;  4  Yeates  79  ;  1  Bin.  358. 


The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  inconvenience  which  induced  the  Legisla- 
ture to  dispense  with  an  insolvent  debtor's  formal  assignment, 
induced  them  to  dispense  with  no  part  of  its  operation  in  prac- 
tice. It  had  sometimes  happened  that  the  trustee  died  or  would 
not  accept,  whence  a  necessity  for  further  assignment,  the  pro- 
perty often  being  left  for  a  time  in  the  control  of  the  debtor  ;  to 
avoid  which,  it  was  thought  preferable  to  vest  the  title  at  once  by 
force  of  the  statute  itself  The  wife's  interest  therefore  passed  to 
the  trustee  on  the  principle  of  Richwine  v.  Hearn,  and  her  sur- 
vivorship was  barred  by  the  principle  of  Siter's  case. 

The  solidity  of  the  latter  has  been  disputed  in  the  argument; 
but  I  believe  we  all  concur  that  it  has  so  far  become  a  rule  of 
property  as  to  preclude  us  from  disturbing  it,  were  we  so  dis- 
posed, for  the  sake  of  an  hypothesis.  For  myself,  it  is  proper  to 
remark,  that  nothing  which  has  been  said  here  or  elsewhere  has 
shaken  my  confidence  in  the  soundness  of  it,  and  that  I  am  unable 
to  perceive  the  force  of  Sir  THOMAS  PLUMER'S  argument  in  Pur- 
dew  v.  Jackson,  which  is  thought  by  Mr  Clancy  to  have  over- 
thrown the  previous  English  decisions  as  being  unanswerable  on 
principle,  but  which  is  more  accurately  thought  by  him  to  be  as 
applicable  to  the  wife's  choses  presently  reducible  to  possession, 
as  to  her  choses  in  reversion.  If,  as  supposed,  he  has  overthrown 
them  as  to  the  one  class,  he  has  as  certainly  overthrown  them  as 
to  the  other.  And  on  what  ground  ?  On  that  of  a  supposed  tech- 
nical incongruity.  The  foundation  of  his  argument  is,  that  mar- 
riage gives  the  husband  a  distinct  but  inchoate  title  of  his  own  ; 
and  that,  when  he  assigns  her  chose  before  reduction  of  it  to  pos- 
session, he  assigns,  not  her  title  to  it  as  the  instrument  of  her 
power,  but  his  own  inchoate  title,  and  no  more  ;  the  fallacy  of 
which  is  proved  by  the  fact  that  he  must  join  her  in  an  action  to 
recover  it.  If  he  had  a  separate  title  to  the  thing,  he  could  reco- 
ver separately  on  it  ;  but  as  he  cannot  recover  without  joining 
her,  as  he  would  in  an  action  for  a  wrong  purely  personal,  he 
recovers  on  her  right,  not  his  own  :  consequently,  he  recovers  her 
property,  not  his  own.  But  I  mean  not  to  repeat  the  arguments 
used  in  Siter's  case.  Sir  THOMAS  seemed  to  think  in  Purdew  v. 
Jackson  that  reduction  to  possession  enlarges  the  husband's  own- 
ership, and  bars  the  wife's  survivorship,  by  some  sort  of  technical 
legerdemain,  as  a  common  recovery  bars  an  entail,  and  for  reasons 
not  less  inexplicable.  But  when  a  train  of  decisions  are  to  be 
overturned  for  the  sake  of  a  theory,  it  ought  to  be  plainly  founded 
VH.  —  22  p 
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on  incontrovertible  principles  of  technical  reason.  I  conclude 
with  remarking  that  the  principle  of  Siter's  case  is  to  be  consi- 
dered the  law  of  the  land. 

Judgment  affirmed. 


Etter  against  Curtis. 

In  an  action  of  debt  founded  upon  a  judgment  confessed  before  a  justice  of  the 
peace,  the  defendant  may  plead  that  he  was  an  infant  when  the  judgment  was 
obtained,  and  avail  himself  of  it  as  a  defence. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Thomas  Curtis  against  Henry  Etter.  This  was  an  action  of 
debt,  in  which  the  plaintiff  declared  upon  a  judgment  obtained 
by  the  plaintiff  against  the  defendant  before  a  justice  of  the  peace 
in  the  county  of  Lancaster.  The  defendant  pleaded  that  he  was 
an  infant  when  he  confessed  the  said  judgment.  The  fact  of  in- 
fancy was  admitted,  but  the  plaintiff  contended  that  defendant 
could  not  avail  himself  of  it  as  a  defence  to  this  action;  that  the 
validity  of  the  judgment  could  not  be  thus  collaterally  inquired 
into.  And  of  this  opinion  was  the  court  below. 

M'Clure  and  J.A.  Fisher,  for  the  plaintiff  in  error,  argued  that  the 
confession  of  a  judgment  by  an  infant  can  have  no  more  binding 
obligation  than  any  other  contract  he  might  make,  and  that  the 
law  afforded  no  other  opportunity  or  remedy  to  inquire  into  it 
than  when  the  plaintiff  sought  to  enforce  it  by  action.  1  Hen. 
Blac.  75;  3  Watts  381;  3  Penn.  Rep.  98;  40  Law  Lib.  303;  I 
Ball.  166. 

M'Cormick,  contra,  argued  that  the  judgment  could  not  be 
inquired  into  collaterally ;  that  the  remedy  of  the  party  was  to 
apply  to  the  justice  to  open  the  judgment,  or  to  remove  it  to  the 
Common  Pleas  by  certiarari,  and  there  inquire  into  it.  10  Watts 
101 ;  3  Bac.  Ab.  596. 

PER  CURIAM. — A  judgment  against  an  infant  in  a  court  of 
record  cannot  be  abated  collaterally  by  the  infant  as  a  judgment 
may  by  a  stranger  where  it  is  collusive,  the  remedy  between  the 
parties  being  by  writ  of  error,  and  the  fact  of  infancy  being  tria- 
ble per  pais  instead  of  by  inspection.  No  writ  of  error  lies,  how- 
ever, to  remove  the  judgment  of  a  justice  of  the  peace;  and  a 
certiorari  would  correct  no  more  than  errors  apparent  on  the  face 
of  it.  What,  then,  does  necessity  require  ?  The  Common  Pleas 
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must  either  try  the  fact  of  infancy  by  depositions  on  a  certiorari, 
or  allow  the  infant  to  plead  it  to  a  scire  facias,  or  an  action  on  the 
judgment;  else  there  must  be  a  failure  of  justice.  We  prefer  the 
course  which  is  less  anomalous,  and  more  consistent  with  the  con- 
stitutional provision  for  trial  by  jury.  We  must  say,  therefore, 
that  the  defence  ought  to  have  been  sustained. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Green  against  Fricker. 

An  award  of  arbitrators  finding  no  cause  of  action,  "  as  they  consider  the 
action  to  be  prematurely  brought,"  is  a  finding  for  the  defendant,  and  a  judgment 
upon  it  is  conclusive  of  the  plaintiff's  right,  the  latter  words  being  rejected  as 
surplusage ;  as  mere  reasons  for  the  finding. 

A  mortgage  thus  situate,  and  due  more  than  twenty  years,  forms  no  defence  to 
an  action  to  recover  the  purchase  money  of  land  covered  by  it. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Anthony  Fricker  and  others  against  John  Green.  This  was  a 
scire  facias  upon  a  mortgage  given  to  secure  the  purchase  money 
of  real  estate  sold  by  the  plaintiffs  to  the  defendant.  The  suit 
was  brought  to  August  term  1840.  The  defendant  gave  in  evi- 
dence a  mortgage  given  by  William  Fricker,  under  whom  the 
plaintiffs  claimed,  and  which  covered  the  same  property,  dated  1st 
December  1807,  conditioned  for  the  payment  of  £620.05  on  the 
1st  December  1808  with  interest ;  and  exhibited  the  record  of  a 
scire  facias  issued  upon  it  to  August  term  1822,  and  a  reference 
of  the  cause  to  arbitrators  in  1827,  who  reported  "  no  cause  of 
action,  as  we  consider  the  action  to  have  been  prematurely 
brought."  From  this  report  there  was  no  appeal. 

BANKS  (President)  instructed  the  jury  that  the  evidence  given 
furnished  no  defence,  and  directed  the  jury  to  find  for  the  plaintiffs. 

Barr,  for  plaintiff  in  error. 
Smith,  for  defendant  in  error. 


The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — We  see  no  error  in  charging  the  jury  that  the  facts 
given  in  evidence  furnish  no  defence  to  the  payment  of  the  money 
on  the  mortgage.  The  mortgage  on  which  the  defendant  relies  is 
dated  the  1st  December  1807,  conditioned  for  the  payment  of 
£620.05  on  the  1st  December  1808.  The  presumption  from  lapse 
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of  time  then  is,  that  the  money  has  been  paid,  and  there  is  nothing 
in  the  evidence  to  rebut  this  presumption.  Again,  a  scire  facias 
was  brought  on  the  mortgage  to  August  term  1822.  The  cause 
was  submitted  to  arbitration,  and  the  arbitrators  reported  there 
was  no  cause  of  action,  "  as  they  considered  the  action  to  be  pre- 
maturely brought."  The  latter  words  form  no  part  of  the  report, 
as  they  are  the  reasons  merely  on  which  they  ground  their  award. 
If  it  could  be  showrn  that  the  suit  was  prematurely  brought,  there 
would  be  some  reason  for  the  fear  of  the  defendant  that  it  would 
not  bar  a  subsequent  suit ;  but  so  far  from  this  being  the  case,  the 
reverse  is  perfectly  certain.  Indeed,  it  is  difficult  to  imagine  a 
reason  for  this  opinion;  for  the  mortgage  is  due  in  1808,  and  the 
suit  was  not  brought  until  August  term  1822.  The  latter  words 
of  the  award  must  be  rejected  as  surplusage,  so  that  it  stands  as 
an  award  of  no  cause  of  action  which  will  bar  any  suit  that  may 
hereafter  be  brought  to  enforce  the  mortgage. 

Judgment  affirmed. 


Dock  against  Hart. 

Where  an  entire  contract  for  the  sale  of  lands  is  partially  within  the  statute  of 
frauds,  the  whole  is  avoided  by  it ;  but  it  is  not  avoided  by  it  when  the  contract 
is  proved  and  partly  executed. 

A  bill  of  exception  to  the  charge  of  the  court,  if  taken  after  the  verdict,  is  in 
time,  if  it  be  sealed  by  the  court  and  sent  up  with  the  record. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment  by  Jacob  Dock  and  others 
against  William  Hart  and  others  for  a  tract  of  land.  The  court 
below  thus  stated  the  facts  of  the  case  and  charged  the  jury:  — 
"  The  plaintiffs  trace  their  title  through  a  parol  contract,  or  an 
alleged  parol  contract,  made  between  Judge  Green  and  his  brother 
Richard  Green  for  an  exchange  of  property ;  the  plaintiffs  object 
to  the  charge  of  the  court  on  the  law  as  laid  down  to  the  jury. 
The  court  told  the  jury  that  it  was  necessary  for  the  plaintiffs  to 
make  out  by  proof  what  the  contract  was  between  Innis  Green 
and  Richard  Green ;  and  that  Richard  Green  entered  into  posses- 
sion in  pursuance  of  that  contract ;  that  the  whole  contract  be- 
tween the  parties  should  be  satisfactorily  made  out ;  its  terms, 
conditions,  and  the  consideration  that  induced  the  contract ;  and 
if  the  plaintiffs  had  not  done  that,  they  were  not  entitled  to  re- 
cover. It  is  not  sufficient  for  them  to  prove  what  a  part  of  the 
contract  was,  and  that  Richard  Green,  the  person  under  whom 
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they  claim,  had  done  or  paid  all  he  had  agreed  to  pay  or  do,  on 
his  part.  Hiram  Hetzel,  the  only  witness  who  gives  evidence  of 
what  this  contract  was,  testifies  that  some  time  in  1827  he  was 
called  on  by  Richard  and  Innis  Green  to  write  an  agreement  in 
relation  to  the  exchange  of  some  property.  '  They  said  they  were 
going  to  exchange  some  property,  and  wanted  me  to  do  their  sur- 
veying and  draw  their  deeds  and  necessary  writings.  Richard 
Green  was  to  give  Innis  the  tavern-house  and  twenty-seven  acres 
of  land,  and  Innis  Green  was  to  take  on  himself  to  pay  some  debts 
on  the  tavern  property;  one  lien  that  I  can  remember  was  a  claim 
of  Updegrove,  who  did  the  carpenter  work,  which  was  about 
$500 ;  there  was  more  than  this  one  lien,  but  I  cannot  recollect 
what  it  was.  Richard  was  to  have  the  farm  up  Stony  Creek 
Valley.  I  made  a  survey  of  the  twenty-seven  acres,  including  the 
tavern-house.  I  was  requested  then  by  the  parties  to  survey  the 
farm  up  in  Stony  Creek  Valley,  as  soon  as  I  could  make  it  conve- 
nient, and  Judge  Green  handed  me  a  draft  to  go  by  when  I  could 
do  it.  (The  draft  is  given  in  evidence).  I  drew  the  deed  from 
Richard  to  Innis  for  the  tavern-house  and  twenty-seven  acres ;  it 
was  executed  and  I  witnessed  it.  I  never  made  the  survey,  nor 
wrote  the  other  deed.  The  tract  up  Stony  Creek,  the  one  now  in 
dispute,  was  worth  at  the  time  about  $1000;  the  tavern  and 
twenty-seven  acres  about  $4000 ;  no  money  passed  between  the 
parties  at  the  making  of  the  contract,  or  making  of  the  deed  from 
Richard  to  Innis.  I  do  not  know  of  any  other  consideration  pass- 
ing but  a  conveyance  of  the  land,  and  the  payment  of  these  liens.' 
Have  the  plaintiffs  furnished  satisfactory  evidence  of  the  considera- 
tion, so  that  the  entire  contract  to  its  full  extent  can  be  known  ? 
The  jury  are  to  say  from  all  the  evidence,  if  this  has  been  done ; 
how  much  was  Innis  Green  to  pay  in  the  exchange ;  this  should 
be  made  out.  If  he  was  to  pay  the  liens  on  the  property,  cannot 
this  be  obtained  from  the  records  ?  Everything  can  be  regarded 
as  certain  that  can  be  reduced  to  a  certainty;  and  if  the  jury  be- 
lieve that  Innis  Green  was  to  pay  the  liens  of  record  against  the 
tavern-house,  the  jury  may  consider  it  satisfactory.  It  is  not 
enough  for  the  plaintiffs  to  prove  that  Richard  was  to  give  the 
tavern-house  and  twenty-seven  acres  of  land,  and  that  he  executed 
the  deed  accordingly ;  he  should  also  establish  what  he  was  to 
receive  as  the  consideration;  what  land  in  exchange,  if  any ;  and 
what  amount  of  his  debts  or  liens  were  to  be  paid.  In  fact,  he 
should  prove  the  whole  entire  contract  to  the  satisfaction  of  the 
jury." 

The  jury  rendered  a  verdict  for  the  defendants.  The  next  day 
the  counsel  for  the  defendants  requested  the  court  to  reduce  their 
charge  to  writing,  and  to  seal  a  bill  of  exception  to  it.  The  counsel 
for  the  defendants  objected  to  it,  on  the  ground  that  it  was  then 
too  late ;  but  the  court  did  as  requested  by  the  plaintiff's  counsel, 
and  the  bill  of  exception  came  up  with  the  record. 

VII. P* 
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M'CormicJi,  for  plaintiff  in  error,  cited  3  Watts  fy  Serg.  56 ;  1 
Watts  #  Serg.  385 ;  9  Watts  85. 

Foster,  for  defendant  in  error,  contended  that  it  was  too  late  to 
except  to  the  charge  after  verdict,  and  cited  1  Serg.  fy  Rawle, 
301. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  was  not  denied  that  the  plaintiffs  had  proved 
part  performance  on  the  part  of  Richard  Green,  whose  title  they 
claim,  as  well  as  the  terms  of  the  contract  so  far  as  it  was  sought 
to  be  enforced.  The  defect  supposed  to  be  in  their  proof  was,  that 
it  did  not  show  all  the  terms  of  the  contract  which  were  to  be 
performed  by  Innis  Green,  under  whom  the  defendants  claim. 
The  agreement  on  the  part  of  Richard  was  to  convey  to  Innis  the 
tavern,  with  the  lot  appurtenant ;  and  he  performed  it.  On  the 
part  of  Innis,  it  was  to  convey  to  Richard  the  tract  in  contest, 
and  "  to  take  on  himself  to  pay  some  debts  on  the  tavern  pro- 
perty ;"  the  nature  and  amount  of  which,  or  the  names  of  the 
creditors  to  whom  due,  were  not  shown.  Now  if  Richard  were 
insisting  on  the  agreement  to  pay  the  debts,  the  particulars  would 
be  material,  and  the  terms  of  the  agreement  in  respect  to  them 
would  have  to  be  shown.  But  why  bind  the  plaintiffs  to  show  a 
part  of  the  agreement  on  which  nobody  insists,  and  which  is  there- 
fore obsolete  ?  I  admit  that  where  an  entire  contract  is  partially 
within  the  statute  of  frauds,  the  whole  is  avoided  by  it ;  as  in 
Cooke  v.  Tombs,  (Anstr.  420) ;  Lea  v.  Barbor,  (Ib.  425,  n.) ;  and 
Chaler  v.  Becket,  (7  T.  R.  201) ;  yet  it  was  admitted  in  Buckmas- 
ter  v.  Harrop,  (7  Ves.  344),  that  a  parol  purchase  of  several  lots  of 
land  sold  together  to  the  same  purchaser,  but  by  distinct  particu- 
lars, might  be  made  available  by  part  performance  as  to  one  of 
them  without  being  so  as  to  the  others.  None  of  these  cases,  how- 
ever, touch  the  one  before  us.  The  question  is  not  whether  a  part 
of  the  contract  within  the  statute  draws  the  rest  to  it,  but  whe- 
ther the  terms  of  more  of  it  need  be  proved  than,  without  such 
proof,  would  be  within  the  statute,  or  is  sought  to  be  enforced. 
The  whole  consideration  must  be  proved ;  but  was  it  not  ?  It  was 
a  conveyance  of  the  tavern  with  its  lot  to  Innis,  who  agreed  to 
pay  the  liens ;  and  if  Richard  was  not  personally  liable  for  them — 
which  does  not  appear  —  the  agreement  was  no  more  than  that 
Innis  should  take  the  property  subject  to  the  incumbrances.  But 
even  if  the  agreement  was  that  Innis  should  pay  in  case  of  Richard's 
liability,  the  result  is  the  same,  as  Innis  does  not  insist  on  that 
part  of  it.  Had  there  been  a  fraudulent  misrepresentation  as  to 
the  amount  of  them,  it  might  have  been  shown ;  but  nothing  of 
the  sort  was  pretended.  What  matters  it,  then,  how  great  their 
amount,  or  to  whom  owing?  The  principal  part  of  the  contract, 
which  was  the  engagement  to  convey,  was  originally  within  the 
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statute ;  and  if  it  were  void  for  that  reason,  the  subordinate  en- 
gagement to  pay  the  liens  would  share  its  fate ;  but  by  taking  the 
principal  out  of  the  contract  by  part  performance  and  proof  of  its 
terms,  the  whole  is  made  available,  and  an  action  would  lie  for 
non-payment  of  the  liens.  But  there  was  no  evidence  of  an  en- 
gagement by  Innis  to  pay  them,  or  that  he  agreed  to  do  more  than 
take  the  property  subject  to  them,  whatever  they  might  be ;  and 
it  does  not  appear  that  the  terms  of  the  contract  were  not  proved 
exactly  as  they  had  been  expressed. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Zeigler  against  Sprenkle. 

It  is  irregular  for  a  register  to  grant  letters  of  administration  to  himself,  and  to 
take  his  bond  with  sureties ;  but  having  done  so,  he  and  his  sureties  are  liable 
upon  such  bond  to  any  one  interested  in  the  estate  upon  which  the  letters  were 
granted. 

An  administrator  de  bonis  non  cum  testamento  annexo  and  his  sureties  are  liable, 
and  may  be  sued  upon  their  administration  bond,  for  money  which  arose  out  of 
the  sales  of  the  real  estate  of  the  testator,  made  in  pursuance  of  the  directions  of 
his  will. 

A  party  defendant  cannot  avail  himself  of  the  effect  of  interlineations  or  era- 
sures in  the  bond  upon  which  he  is  sued  on  the  plea  of  nil  debel,  but  only  upon 
the  plea  of  non  eat  foctum. 

ERROR  to  the  Common  Pleas  of  Mams  county. 

This  was  an  action  of  debt  by  the  Commonwealth  for  the  use 
of  Charles  Sprengle  against  George  Zeigler,  Jacob  Zeigler,  Ephra- 
im  Martin,  and  David  Zeigler,  founded  on  the  official  bond  of 
George  and  Jacob  Zeigler,  administrators  de  bonis  non  cum  testa- 
mento annexo  of  Daniel  Sprenkle,  wherein  the  other  two  defend- 
ants were  sureties.  The  defendants  pleaded  covenants  performed 
and  nil  debent. 

The  plaintiff  offered  in  evidence  the  bond  of  the  defendants  in 
the  penalty  of  three  thousand  dollars,  with  the  following  condi- 
tion : — "  The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  Jacob  Zeigler  and  George  Zeigler,  administrators  de 
bonis  non  of  all  and  singular  the  goods,  chattels,  and  credits  of 
the  said  Daniel  Sprenkle  deceased,  with  a  copy  of  the  last  will 
and  testament  of  said  deceased  annexed,  do  make  or  cause  to  be 
made  a  true  and  perfect  inventory  of  all  and  singular  the  goods, 
chattels,  and  credits  of  the  said  deceased,  which  have  or  shall 
come  to  the  hands,  possession,  or  knowledge  of  them,  the  said 
Jacob  Zeigler  and  George  Zeigler,  or  unto  the  hands  or  possession 
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of  any  other  person  or  persons  for  them ;  and  the  same  so  made 
do  exhibit  or  cause  to  be  exhibited  unto  the  register's  office  in 
the  county  of  Adams,  at  or  before  the  27th  day  of  January  next 
ensuing;  and  the  same  goods,  chattels,  and  credits  of  the  said 
deceased  at  the  time  of  his  death  which  at  any  time  after  shall 
come  to  the  hands  or  possession  of  the  said  Jacob  Zeigler  and 
( reorge  Zeigler,  or  unto  the  hands  or  possession  of  any  other  per- 
son or  persons  for  them,  do  well  and  truly  administer  according 
to  law ;  and  further  do  make  or  cause  to  be  made,  a  true  and  just 
account  of  their  said  administration  at  or  before  the  27th  day  of 
December,  A.  D.  1825 ;  and  all  the  rest  and  residue  of  the  said 
i>oods,  chattels,  and  credits,  which  shall  be  found  remaining  upon 
the  said  administration  account  (the  same  being  first  examined 
and  allowed  of  by  the  Orphans'  Court  of  the  county  of  Adams), 
shall  deliver  and  pay  unto  such  person  or  persons  respectively  as 
the  said  Orphans'  Court,  by  their  decree  or  sentence,  pursuant  to 
the  true  intent  and  meaning  of  the  said  deceased's  will  and  ac- 
cording to  law,  shall  limit  and  appoint,  then  this  obligation  to 
be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 
virtue." 

The  defendants  objected  to  the  evidence : — 

1st.  Because  there  were  erasures  and  interlineations  in  the  bond. 

2d.  Because  George  Zeigler,  one  of  the  principals,  was,  at  the 
time  the  letters  were  granted  and  the  bond  given,  the  Register 
of  the  county  of  Adams,  and  had  therefore  no  power  to  take  such 
a  bond  from  himself. 

The  court  overruled  the  objections,  and  sealed  a  bill  of  excep- 
tion at  the  request  of  the  defendant. 

The  plaintiff  then  gave  in  evidence  the  will  of  Daniel  Sprenkle 
deceased,  by  which  he  authorized  and  empowered  his  executors 
therein  named  to  sell  his  real  estate  ;  the  administration  account 
of  the  defendants,  in  which  they  charged  themselves  with  the 
proceeds  of  the  sale  thereof;  and  then  proved  their  own  debt 
against  the  estate.  It  was  also  made  to  appear  on  behalf  of  the 
defendants,  that  George  Zeigler  was  the  register  of  the  county, 
and  granted  the  letters  of  administration  to  himself. 

The  defence  was  made  for  the  sureties,  who  asked  the  court  to 
instruct  the  jury  : — 

1st.  That  they  were  not  liable  upon  their  bond  to  creditors  for 
the  proceeds  of  the  sale  of  the  real  estate  made  in  pursuance  of 
the  directions  contained  in  the  will  of  the  testator. 

2d.  That  the  issuing  of  the  letters  of  administration,  with  the 
will  annexed,  by  George  Zeigler  to  himself,  was  illegal  and  void, 
and  therefore  the  plaintiff  could  not  recover. 

DURKEE  (President)  ruled  both  these  points  against  the  de- 
fendants, and  directed  a  verdict  and  judgment  for  the  amount  of 
the  plaintiff's  claim. 
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Smyser  and  Cooper,  for  plaintiffs  in  error. 
Reed,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  plaintiffs  in  error  were  the  defendants  in  the 
court  below  in  this  action,  which  was  instituted  against  them  on 
a  bond  alleged  to  have  been  executed  by  George  Ziegler  and  Jacob 
Ziegler,  two  of  the  plaintiffs  in  error,  as  administrators  de  bonis 
non  of  the  goods  and  chattels,  &c.  of  Daniel  Sprenkle  deceased ; 
and  by  Ephraim  Martin  and  David  Ziegler,  the  other  two  plain- 
tiffs in  error,  as  sureties  of  the  first  two  for  their  faithfully  admi- 
nistering the  goods,  &c.  of  the  said  deceased,  according  to  the 
terms  of  the  condition  of  the  bond.  Charles  Sprenkle,  for  whose 
use  the  suit  was  brought,  was  a  creditor  of  the  deceased  at  the 
time  of  his  death,  and  showed  that  he  had  obtained  a  judgment 
for  his  debt  against  the  executors  of  the  last  will  and  testament 
of  the  deceased  without  being  satisfied  for  the  same,  and  that  he 
had  by  a  writ  of  scire  facias,  sued  out  on  said  judgment,  obtained 
a  revival  of  it  against  the  administrators  de  bonis  non,  without 
being  able  to  procure  payment  thereof.  He  also  showed  moneys 
of  sufficient  amount  to  satisfy  his  judgment  in  the  hands  of  the 
administrators  de  bonis  non,  which  they  raised  from  a  sale  of  real 
estate  belonging  to  the  testator,  made  by  them  under  the  author- 
ity of  the  will.  The  plaintiff  declared  upon  the  bond,  setting  it 
forth  and  the  condition  thereto  annexed,  and  likewise  the  proceed- 
ing by  suit  which  he  had  commenced  and  prosecuted  against  the 
executors  first,  and  afterwards  against  the  administrators  de  bonis 
non,  for  the  purpose  of  recovering  his  debt,  without  being  able  to 
effect  it,  and  that  moneys  belonging  to  the  estate  of  the  deceased 
had  come  to  their  hands  sufficient  to  pay  and  satisfy  his  debt, 
which  ought  to  have  been  so  applied,  but  had  been  refused  and 
misapplied  by  them.  The  defendants  below  pleaded  performance 
of  the  condition  of  the  bond  and  nil  debent,  upon  which  the  plain- 
tiff below  took  issue.  The  defendants  on  the  trial  objected  to  the 
plaintiff's  reading  the  bond  and  condition  in  evidence  to  the  jury, 
first,  because,  as  was  alleged,  they  contained  erasures  and  inter- 
lineations apparent  on  the  face  of  the  same ;  and  second,  because 
George  Zeigler,  one  of  the  obligors  and  principals  in  the  bond, 
was  at  the  time  of  its  execution  the  register  of  the  county,  and  as 
such  granted  the  letters  of  administration  to  himself  in  conjunc- 
tion with  Jacob  Zeigler,  which  fact  they  offered  to  prove  to  the 
court.  The  court,  however,  admitted  the  bond  with  its  condition 
to  be  read,  to  which  the  counsel  of  the  defendants  took  exception. 
It  was  proved,  however,  afterwards  in  the  course  of  the  trial  by 
the  defendants  below,  that  George  Zeigler  was  at  the  date  there- 
of, and  at.  the  time  of  granting  the  letters  of  administration  to 
himself  and  Jacob  Zeigler,  the  register  of  Adams  county,  in  which 
the  bond  and  letters  of  administration  were  given  and  granted. 
vn.  —  23 
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The  counsel  for  the  defendants  below  then  argued  before  the  court 
and  the  jury,  that  the  plaintiff  could  not  recover  upon  the  bond, 
because  it  and  the  letters  of  administration  were  void,  inasmuch 
as  the  register  had  no  power  to  take  a  bond  of,  and  grant  letters 
of  administration  upon,  the  estate  of  any  one  to  himself.  And 
again,  that  as  it  appeared  that  the  only  money  which  came  to  and 
could  be  considered  in  the  hands  of  the  administrators  had  been 
produced  by  a  sale  of  real  estate  made  by  them,  it  was  not  em- 
braced by  the  bond  and  condition  thereof  on  which  this  action  is 
brought.  But  the  court  instructed  the  jury  against  the  defend- 
ants on  both  these  points.  This  instruction  of  the  court  was 
excepted  to  by  the  defendants'  counsel,  and  forms  the  first  error 
assigned.  Although  it  may  not  be  altogether  regular  or  unexcep- 
tionable for  the  register  of  wills  to  appoint  himself  an  administra- 
tor within  the  county  of  which  he  is  register,  and  to  grant  letters 
of  administration  accordingly,  yet,  having  done  so,  and  given  a 
bond  with  sureties  to  the  Commonwealth  conditioned  for  his  law- 
ful and  faithful  administration  of  the  decedent's  estate,  no  good 
reason  has  been  assigned  why  he  and  they  should  not  be  bound 
thereby,  and  held  liable  to  all  persons  interested  in  the  estate,  or 
having  claims  against  it,  in  the  same  manner  and  to  the  same 
extent,  at  least,  that  he  and  his  sureties  would  have  been,  had  the 
letters  of  administration  been  granted  by  some  other  person  being 
register  of  the  county  at  the  time.  I  should  hesitate  long  before 
I  should  come  to  the  conclusion  that  letters  of  administration  de 
bonis  non,  cum  testamento  annexo,  granted  by  the  register  to  him- 
self, are  void ;  for  the  effect  of  it  might  be  to  annul  all  sales  of 
real  estate  made  under  the  will  to  purchasers,  after  they  had  paid 
a  full  price  for  the  same,  which  might  prove  ruinous  to  them.  But 
suppose  the  letters  of  administration  in  this  case  to  have  been 
void,  which  is  the  utmost  that  can  be  claimed,  then  the  register 
must  be  regarded  as  having  undertaken  the  administration  of  the 
deceased's  estate  voluntarily,  and  he  and  his  sureties  as  having 
entered  into  and  executed  the  bond  voluntarily,  for  the  benefit  of 
all  those  who  might  be  concerned  and  interested  in  such  voluntary 
administration  of  the  estate  of  the  decedent.  Voluntary  bonds — 
that  is,  bonds  not  required  by  law — given  by  persons  in  office 
with  sureties,  conditioned  for  the  faithful  execution  thereof,  have 
been  held  good  and  available. 

So  if  a  bond  with  sureties  be  given  by  an  officer  de  facto,  con- 
ditioned for  the  faithful  execution  of  the  duties  of  the  office,  where 
such  a  bond  is  required  of  the  person  when  appointed  to  the 
same  office  de  jure,  it  would  scarcely  be  imagined,  I  apprehend, 
that  such  bond  would  not  be  good  for  all  purposes  to  which  it 
might  have  been  applied  in  case  the  officer  had  been  duly  appoint- 
ed to  or  placed  in  the  office.  The  public  interest  and  welfare 
require  that  it  should  be  so,  and  there  is  not  even  the  semblance 
of  reason  why  it  should  be  otherwise.  The  obligors  have  no  rea- 
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son  whatever  to  complain  that  they  are  held  to  be  bound  by  their 
bond  according  to  its  tenor,  since  they  entered  into  it  of  their  own 
free  will  and  accord.     Then,  as  to  the  objection  that  the  bond 
cannot  be  extended  so  as  to  embrace  moneys  in  the  hands  of  the 
administrators,  arising  from  real  estate  late  of  the  testator,  sold 
by  them  under  the  authority  of  the  will,  we  think  it  cannot  be 
sustained.     The  condition  of  the  bond  refers  expressly  to  the  will 
of  the  decedent,  and  requires  that  everything  which  shall  be  found 
remaining  on  the  account  of  the  administrators,  after  being  exa- 
mined and  allowed  of  by  the  Orphans'  Court,  shall  be  paid  and 
disposed  of  according  to  the  true  intent  and  meaning  of  said  will. 
Moneys  raised  by  administrators  de  bonis  non  from  a  sale  made 
by  them  of  the  testator's  real  estate,  or  any  portion  thereof,  must 
be  regarded  as  goods  and  chattels,  or  assets  belonging  to  the 
estate  of  the  decedent,  in  their  hands  for  the  payment  of  debts, 
if  requisite,  and  after  that  to  be  appropriated  according  to  the 
directions  of  the  will.     It  is  the  policy  of  the  law  not  to  grant 
letters  of  administration  upon  the  estate  of  any  decedent,  whether 
the  estate  be  real  or  personal  that  is  to  be  taken  charge  of  and 
administered,  unless  good  security  be  given  for  the  due  and  faith- 
ful performance  thereof.     That  such  is  the  law,  every  one  is  bound 
to  know ;  and  it  is  fair,  therefore,  to  presume  in  this  case,  as  also 
in  every  case  of  a  like  nature,  that  the  defendants  below  knew  and 
were  fully  apprised  at  the  time  they  executed  the  bond  in  suit, 
that  it  was  intended  to  cover  all  moneys  at  least  which  should 
come   into   the   hands   of  the   administrators   belonging   to   the 
estate  of  the  decedent,  whether  received  by  them  in  payment  of 
debts  owing  to  it,  or  in  payment  of  the  price  of  either  personal  or 
real  estate  sold  by  them  under  the  authority  of  the  will.     It  is 
right  in  such  case  to  construe  the  bond,  if  it  will  admit  of  it,  so  as 
to  make  it  answer  the  requisitions  of  the  law  on  the  subject ;  and 
this,  in  short,  is  only  carrying  into  effect  what  must  be  deemed  to 
have  been  the  design  and  intent  of  the  parties  in  executing  the 
bond.     We  therefore  think  the  court  were  right  in  instructing  the 
jury  as  they  did. 

The  second  error,  which  is  the  only  remaining  one,  is  the  ex- 
ception taken  to  the  admission  of  the  bond  in  evidence.  The  bond 
with  its  condition  is  set  forth  in  the  declaration  of  the  plaintiff 
according  to  the  erasures  and  interlineations  which  are  said  to 
appear  on  the  face  thereof,  and  the  other  parts  of  the  same;  to 
which  the  defendants  pleaded  performance  of  the  condition  and 
nil  debeni.  Now,  it  is  clear  that  the  first  of  these  pleas  admitted 
that  the  bond  was  executed  by  the  defendants  with  all  the  era- 
sures and  interlineations  which  appeared  upon  the  face  of  it,  and 
the  condition  thereto  annexed,  which  concluded  them  from  object- 
ing to  its  being  given  in  evidence.  Then,  as  to  the  plea  of  nil 
debent,  I  take  it  not  to  be  an  appropriate  or  good  plea  to  this 
action,  seeing  it  is  founded  upon  the  bond ;  and  had  it  been  de- 
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inurred  to.  instead  of  issue  having  been  taken  on  it.  it  must  have 
been  pronounced  bad.  Hard.  332  ;  3  Lev.  170 ;  2  Ld  Raym.  1500  ; 
2  Strange  778;  8  Mod.  107.  So,  although  facts  are  mixed  with 
it,  as  in  an  action  by  the  assignee  of  the  sheriff  upon  a  bail-bond, 
nil  debet  is  no  plea.  2  Ld  Raym.  1503;  2  Slj-ange  780;  5  Burr. 
2586.  The  greatest  benefit  to  be  derived  from  it  by  the  defend- 
ants in  such  case,  when  not  demurred  to  by  the  plaintiff",  but  issue 
taken  on  it,  would  seem  to  be,  to  let  the  defendants  into  any  de- 
fence that  they  may  be  able  to  prove.  Rairlins  v.  Danvers,  (5 
Esp.  Rep.  38).  But  still  this  would  not  impose  on  the  plaintiff  the 
burthen  of  proving  that  the  bond  was  duly  executed  and  delivered 
by  the  defendants  with  all  the  erasures  and  interlineations  appa- 
rent upon  it,  before  the  plaintiff  would  have  a  right,  under  the 
issue  joined,  to  read  the  bond  in  evidence  to  the  jury.  The  plea 
of  nil  debet  must  be  considered  as  admitting  the  execution  of  the 
bond,  though  issue  be  taken  on  it.  If  it  be  the  intention  of  the 
defendant  to  avoid  the  bond  in  such  case,  on  account  of  erasures 
and  interlineations,  or  either,  made  therein  after  its  execution, 
and  he  wishes  to  throw  the  burthen  of  proof  on  the  plaintiff  to 
show,  before  he  shall  be  allowed  to  read  the  bond  in  evidence, 
that  they  were  either  made  before  the  execution,  or  afterwards 
by  the  consent  of  all  the  parties  concerned,  he  ought,  as  I  con- 
ceive, to  plead  non  estfactum.  See  PigoCs  Case,  (11  Co.  27). 

Judgment  affirmed. 


Allison  against  Pennington. 

Nothing  but  an  unequivocal  admission  of  indebtedness  is  such  evidence  of  a 
promise  to  pay  as  will  take  a  case  out  of  the  operation  of  the  Statute  of  Limita- 
tions. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

James  &.  Pennington  against  James  Allison.  Case  in  assumpsit 
founded  on  book-account.  The  defendant  pleaded  non  assumpsit 
infra  sex  annos,  and  upon  this  plea  the  cause  was  tried.  The 
plaintiff's  account  amounted  to  $886.00,  and  he  gave  the  de- 
fendant credit  for  $789.54,  and  claimed  the  balance.  The  suit 
was  brought  before  a  justice,  and  to  avoid  the  effect  of  the  de- 
fendant's plea,  the  plaintiff  called  witnesses  to  prove  that  upon 
the  trial  before  the  justice  the  defendant  admitted  the  account  to 
be  right  except  certain  items  in  it  which  he  objected  to,  and  said 
they  had  been  paid. 

The  court  submitted  to  the  jury  the  evidence  of  the  defendant's 
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admissions  before  the  justice,  with  instructions  that  they  should 
be  received  with  great  caution ;  that  under  such  circumstances 
the  jury  should  give  no  weight  to  an  admission  unless  it  were 
clear  and  unequivocal.  The  jury  found  for  the  plaintiff.  The 
error  assigned  was,  that  the  court  erred  in  submitting  the  fact  to 
the  jury  without  such  an  evidence  as  would  justify  a  verdict  for 
the  plaintiff. 

Blancfiard,  for  plaintiff  in  error. 
Hale,  for  defendant  in  error. 

PER  CURIAM.  The  thing  demanded  is  the  balance  of  an  account, 
against  the  recovery  of  which  the  Statute  of  Limitations  has  been 
pleaded.  None  of  the  items  but  one  is  disputed  on  the  original 
merits ;  and  it  was  testified  that  the  defendant  had  admitted  the 
receipt  of  the  money  charged  in  it  within  six  years.  But  there 
was  no  admission  of  a  clear  balance  at  the  time ;  without  which, 
the  admission  of  a  particular  item  would  be  insufficient.  The 
general  principle  was  accurately  stated,  but  there  was  error  in 
leaving  it  to  the  jury  without  evidence  to  bring  the  case  within  it. 
Nothing  but  an  unequivocal  confession  of  indebtedness  is  evidence 
of  a  promise  to  pay ;  and  we  find  no  such  thing  in  the  testimony. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Wilson  against  The  Commonwealth. 

The  limited  time  within  -which  an  action  may  be  brought  against  the  sureties 
of  a  sheriff  upon  his  official  recognizance  is  to  be  computed  from  its  date,  and  not 
from  the  date  of  its  approval  by  the  governor. 

ERROR  to  the  Common  Pleas  of  Mifflin  county. 

This  was  an  action  of  debt  by  the  Commonwealth  of  Pennsyl- 
vania for  the  use  of  David  R.  Reynolds  against  William  Wilson 
and  others,  founded  upon  the  official  recognizance  of  James  Gib- 
boney,  late  sheriff,  the  defendants  having  been  his  sureties.  The 
recognizance  was  dated  the  18th  October  1833;  it  was  approved 
by  the  governor  on  the  25th  October  1833 ;  on  the  same  day  the 
commission  issued  to  the  sheriff,  and  this  suit  was  brought  on  the 
25th  October  1838.  The  question  presented  was  whether  the 
action  was  brought  within  the  limitation  of  five  years,  prescribed 
by  the  Act  of  Assembly. 

WILSON  (President)  instructed  the  jury  that  the  date  of  the  re- 
cognizance, and  not  the  time  of  its  approval,  was  the  period  from 

vn.  —  Q 
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which  the  five  years  was  to  be  computed,  and  therefore  directed 
a  verdict  and  judgment  for  the  defendant. 

Fisher,  for  plaintiff  in  error,  argued  that  the  recognizance  was 
not  a  perfect  obligation  binding  upon  the  parties  to  it  until  it  was 
approved  by  the  governor ;  and  it  was  the  spirit  of  the  Act  that 
its  obligation  should  continue  to  bind  the  sureties  for  five  years. 

Hale,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  This  is  an  action  of  debt  brought  in  the  court 
below  on  a  sheriff's  recognizance  against  his  sureties ;  and  the 
only  question  raised  for  our  determination  is  whether  or  not  the 
action  was  commenced  within  the  time  limited  by  the  Act  of  As- 
sembly. The  Act  expressly  provides  that  suit  or  suits  against  the 
sureties  of  a  sheriff,  their  heirs,  executors,  or  administrators,  on 
the  bonds  or  recognizances  given  or  entered  into  by  them  as  such, 
"  shall  not  be  sustained  by  any  court  of  this  Commonwealth,  un- 
less the  same  shall  be  instituted  within  five  years  after  the  date 
of  such  obligation  or  recognizance."  It  has  been  urged  by  the 
counsel  for  the  plaintiff  in  error  that  "  the  date  of  such  obligation 
or  recognizance"  here  must  be  construed  to  mean  the  time  or  day 
on  which  the  same  shall  be  subsequently  approved  by  the  governor, 
as  required  by  the  same  Act ;  but  such  construction  would  be 
directly  contrary,  not  only  to  the  legal  and  common  acceptation 
of  the  term  "  date,"  when  applied  to  instruments  of  writing,  but, 
in  this  instance,  contrary  likewise  to  what  would  seem  to  have 
been  clearly  the  meaning  of  the  Legislature.  In  no  part  of  the 
Act  can  we  perceive  a  different  intent  manifested  by  its  language 
or  expression.  Had  the  Legislature  intended,  as  contended  for  by 
the  plaintiff's  counsel,  that  the  five  years  should  commence  to  run 
from  the  time  only  when  the  bond  or  recognizance  shall  be  ap- 
proved by  the  governor,  they  would  doubtless  have  employed 
language  suited  to  convey  such  meaning;  but  to  put  such  con- 
struction upon  the  language  used  would  be  legislating  instead  of 
expounding.  The  action,  therefore,  not  having  been  instituted 
within  five  years  after  the  date  of  the  recognizance,  as  expressed 
on  its  face,  cannot  be  sustained. 

Judgment  affirmed. 
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Feehrer  against  Rudy. 

Upon  a  rule  to  arbitrate,  if  but  one  party  appear  to  choose  the  arbitrators,  the 
number  must  be  fixed  by  the  prothonotary ;  if  fixed  by  the  prothonotary  and  the 
party,  it  is  fatal  to  the  award. 

ERROR  to  the  Common  Pleas  of  Lebanon  county. 

Feehrer  against  the  administrators  of  Rudy.  The  plaintiff  en- 
tered a  rule  to  arbitrate.  On  the  day  appointed  for  the  choice 
of  arbitrators  the  defendant  did  not  appear;  and  the  minutes 
show,  that  "  the  parties  agreed  upon  three  men,  and  then  the 
plaintiff  and  prothonotary  proceeded  to  nominate  the  men,  &c." 
An  award  was  made  in  favour  of  the  plaintiff.  On  a  rule  to  show 
cause  why  the  award  should  not  be  set  aside,  the  plaintiff  pro- 
posed to  prove  that  the  number  of  the  arbitrators  was  fixed  by 
the  prothonotary  alone.  But  the  court  refused  to  hear  the  evi- 
dence ;  refused  a  motion  to  permit  the  minutes  to  be  amended  by 
parol  proof;  and  set  aside  the  award.  The  cause  was  afterwards 
tried  by  a  jury,  and  a  verdict  and  judgment  was  rendered  for  the 
plaintiff. 

Kline,  for  plaintiff  in  error,  argued  that  the  minutes  kept  by  the 
officer  of  the  choice  of  arbitrators  formed  no  part  of  the  record, 
and  did  not  come  within  the  rule  with  regard  to  the  establishment 
of  a  record  by  parol  proof.  /.  J.  Marsh.  1 14.  125 ;  9  Johns.  290 ; 
4  Serg.  fy  Rawle  140.  It  is  necessary  that  great  latitude  should 
be  allowed  in  correcting  the  errors  of  clerks.  6  Watts  53  ;  2  Binn. 
514  ;  2  Troub.  $  Haly  358 ;  2  Cow.  315. 

Ulrich,  for  defendant  in  error.  Amendments  at  common  law 
are  subjects  of  discretion  with  the  court  and  not  of  error.  6  Serg. 
4*  Rawle  512.  That  the  minutes  are  records,  he  cited  2  Penn. 
Rep.  223;  1  Watts  425;  1  Watts  $  Serg.  423;  7  Watts  526;  2 
Miles  108.  That  the  exceotion  to  the  award  was  fatal,  he  cited 
6  Watts  259. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  If  only  one  of  the  parties  attend  at  the  appointed 
time,  it  is  the  duty  of  the  prothonotary  himself  to  determine  the 
number  of  the  arbitrators.  There  can  be  no  reasonable  doubt 
here  that  the  number  was  fixed  by  the  prothonotary  in  conjunc- 
tion with  the  other  party,  and  this  is  a  fatal  objection  to  the 
award.  In  most  of  the  counties  of  the  State,  the  mode  and  man- 
ner of  choosing  the  arbitrators  is  noted  by  the  prothonotary, 
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either  on  a  separate  piece  of  paper  or  in  a  book  kept  for  that  pur- 
pose; and  the  minutes  of  the  officer  have  always  been  regarded 
as  part  of  the  proceedings  in  the  cause.  To  permit,  therefore,  the 
prothonotary  or  any  other  person  to  prove  error  in  the  minutes 
by  parol,  would  produce  very  great  uncertainty  and  doubt,  and 
cannot  be  allowed.  Neither  will  the  court  amend  the  minutes, 
unless  application  be  made  in  proper  time,  and  there  is  something 
to  amend  by.  We  think  the  court  was  right  in  setting  aside  the 
award,  and  the  judgment  is  accordingly  affirmed. 

Judgment  affirmed. 


Shoenberger  against  Lyon. 

A  reservation  in  a  deed  of  conveyance  which  is  as  large  as  the  grant  itself,  is 
void,  and  the  grant  is  valid. 

S.  and  L.  being  tenants  in  common  of  Huntingdon  Furnace  and  the  lands 
appurtenant  thereto,  and  at  the  same  time  owners  of  a  right  to  dig,  take  and  carry 
away  ore  to  be  used  at  Huntingdon  Furnace,  from  a  tract  of  land  which  belonged 
to  a  third  person,  L.  conveyed  to  S.  all  his  right,  title  and  interest  in  thr  paid  fur- 
nace-lands and  ore-banks,  excepting  and  reserving  "the  full  undivided  half  part 
of  all  the  iron  ore  which  may  at  any  time  be  found  on  any  of  the  land  now  be- 
longing to  Huntingdon  Furnace,  as  hereinafter  described,  within  not  less  than 
the  distance  of  two  miles  from  said  Huntingdon  Furnace."  Held,  that  this  was 
not  a  reservation  of  the  right  to  take  ore  from  the  bank  on  the  land  which  then 
belonged  to  the  third  person,  although  it  was  not  within  two  miles  of  the  said 
furnace. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

John  H.  Shoenberger  and  George  K.  Shoenberger  against  John 
Lyon,  Anthony  Shorb,  David  Stewart,  William  C.  Stewart,  and 
George  Riter.  This  was  an  action  of  ejectment  "  for  10  acres  of 
land  containing  an  ore-bank,  situate  in  Warriors-mark  township, 
Huntingdon  county,  called  Guno  ore-bank." 

And  now,  to  wit,  the  17th  April  1838,  a  jury  being  sworn  on 
the  issue  joined,  return  the  following  special  verdict,  that  is  to  say, 
"  They  find  that  on  the  1st  June  1812  John  Gloninger  &  Co.  con- 
veyed the  land  in  question  to  Daniel  Beck,  (reserving  among  other 
rights  that  of  digging  ore).  Prout  deed.  That,  at  that  time,  the 
firm  of  John  Gloninger  &  Co.  were  John  Gloninger,  George  An- 
shuts,  Martin  Dubbs,  who  each  owned  one-fourth  of  Huntingdon 
Furnace,  &c. ;  and  Dr  P.  Shoenberger  and  Abraham  Hackman, 
the  other  fourth.  Subsequently,  Abraham  Hackman  conveyed  his 
interest  to  Dr  P.  Shoenberger.  Dr  Shoenberger  also  became  the 
owner  of  the  interest  of  Martin  Dubbs.  The  defendants  (except 
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Riter,  who  is  a  manager)  became  the  owners  of  the  interests  of 
John  Gloninger  and  George  Anshuts.  Huntingdon  Furnace  was 
conducted  for  some  time  immediately  before  the  releases  hereafter 
referred  to  by  Dr  Shoenberger  and  the  defendants,  according  to 
their  respective  rights  in  the  same. 

The  jury  further  find  that  Bald  Eagle  Furnace  was  owned  by 
John  Gloninger,  Martin  Dubbs  and  George  Anshuts,  each  one- 
third;  that  Dr  Shoenberger  purchased  the  interest  of  Martin 
Dubbs,  and  the  defendants  the  interests  of  John  Gloninger  and 
George  Anshuts ;  and  that  they  conducted  the  said  furnace  imme- 
diately before  the  releases  hereinafter  referred  to,  according  to 
their  rights  in  the  same. 

The  jury  find  that  on  the  17th  August  1835  the  deed  of  release 
of  the  defendants  to  Dr  Peter  Shoenberger  was  executed  and  de- 
livered for  half  of  Huntingdon  Furnace  and  Elizabeth  Forge, 
(prout  deed).  And  that,  by  articles  dated  the  18th  July  1835, 
Peter  Shoenberger  granted  Huntingdon  Furnace  and  Elizabeth 
Forge,  with  their  lands,  &c.,  to  George  K.  and  John  H.  Shoen- 
berger, the  plaintiffs,  in  fee ;  and  the  plaintiffs  entered  into  posses- 
sion thereof,  in  pursuance  of  the  said  articles,  before  this  action 
brought. 

The  jury  further  find,  that  on  the  22d  February  1797  Job 
Packer  and  wife  conveyed  to  John  Canan  three  tracts  of  land,  one 
of  which  is  the  Beck  tract ;  that  on  the  20th  September  1810, 
John  Canan,  by -deed  of  assignment,  conveyed  the  land  in  the  deed 
of  Job  Packer  and  wife  to  John  Gloninger  &  Co.  as  tenants  in 
common.  Also,  that  on  the  10th  August  1808  M.  Massey  con- 
veyed to  George  Shoenberger  the  one-fourth  of  Huntingdon  Fur- 
nace ;  and  "on  the  same  day  M.  Massey  conveyed  to  John  Glonin- 
ger the  whole  of  Huntingdon  Furnace,  reserving  the  one-fourth. 
Also,  that  on  the  29th  October  1831  John  Gloninger  and  wife 
conveyed  to  A.  Shorb,  John  Lyon,  David  Stewart  and  John  Fors- 
ter,  the  one-fourth  of  Huntingdon  Furnace,  &c.  Also,  a  deed 
from  George  Anshuts  and  wife  to  the  same  persons  for  another 
fourth.  Also,  a  deed  from  the  Farmers'  and  Mechanics'  Bank  and 
Paul  Beck,  Jun.  to  Dr  Peter  Shoenberger  for  another  fourth  of 
Huntingdon  Furnace,  &c.,  being  the  fourth  held  by  Martin 
Dubbs. 

The  jury  further  find,  that  Dr  Peter  Shoenberger  and  wife  exe- 
cuted a  deed  of  release  of  the  one-third  of  Bald  Eagle  Furnace 
and  the  Tyrone  forges,  of  the  land,  &c.  recited  therein,  on  the 
17th  August  1835,  (prout  deed). 

The  jury  find  that  the  defendants  are  in  possession  for  the  pur- 
pose of  raising  ore,  and  have  raised  ore  both  before  and  after  the 
bringing  of  this  ejectment,  for  Bald  Eagle  Furnace,  on  the  tract 
of  land  mentioned  in  the  deed  signed  John  Gloninger  &  Co.,  of 
the  1st  June  1812,  in  this  special  verdict  before  referred  to.  They 
further  find  that  both  parties  did  raise  ore  on  said  tract  before  the 
vii.  —  24  Q  * 
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division  and  releases  hereinbefore  mentioned  for  Bald  Eagle  Fur- 
nace and  Huntingdon  Furnace;  but  that  the  right  in  the  Beck 
tract,  which  is  in  question,  belonged  to  Huntingdon  Furnace,  and 
that  Bald  Eagle  Furnace  accounted  to  Huntingdon  Furnace  for 
the  ore  taken  from  the  said  tract :  and  that  the  said  tract  of  Beck 
on  which  the  ore  is  raised  is  more  than  two  miles  from  Hunting- 
don Furnace,  and  the  ground  on  which  the  said  furnace  stands. 

And  the  jury  do  further  say,  that  they  are  ignorant  in  point  of 
law  upon  which  side  they  ought  to  find  upon  the  foregoing  facts 
and  conveyances  so  found.  That  if,  upon  the  whole  matters,  the 
court  shall  be  of  opinion  that  the  issue  is  proved  by  the  plaintiffs, 
they  find  accordingly  for  the  plaintiffs,  with  6  cents  damages  and 
6  cents  costs ;  but  if  the  court  are  of  a  contrary  opinion,  that 
upon  the  facts  so  found  and  the  conveyances  the  law  is  with  the 
defendants,  then  the  jury  find  for  the  defendants." 

Deed  referred  to  in  special  verdict  from  John  Gloninger  fy  Co. 
to  Daniel  Beck,  dated  1st  June  1812,  by  which  the  said  John  Glo- 
ninger &  Co.  conveyed  to  the  said  Daniel  Beck  a  tract  of  land 
situate  in  Warriors-mark  township,  Huntingdon  county,  contain- 
ing 476  acres  14  perches,  surveyed  on  a  warrant  to  Robert  Cooper, 
which  deed  contains  the  reservation  referred  to  in  the  following 
words,  to  wit : 

"  Reserving  out  of  this  grant  unto  the  said  Gloninger  &  Co., 
their  heirs  and  assigns,  all  the  timber,  wood,  and  ore  and  mines 
of  every  kind  on  the  said  tract  of  land  being,  with  the  right,  liberty 
and  privilege  of  entering  upon  the  said  tract  of  land,  or  any  part 
thereof,  at  such  times  as  to  them  or  any  of  them,  or  to  their  ma- 
nager or  agent,  shall  seem  expedient,  with  workmen,  wagons,  carts 
and  teams,  for  the  purpose  of  cutting,  coaling  and  taking  away 
the  wood,  timber  and  coals,  and  of  digging,  raising  and  taking 
away  the  ore  and  mines,  and  to  do  and  perform  any  other  act, 
work,  labour  or  thing  on  the  same,  as  may  be  deemed  necessary 
and  proper  by  them  to  carry  the  same  into  operation  and  effect." 

17th  August  1835.  Deed  of  release  from  John  Lyon,  Anthony 
Shorb  and  wife,  David  Stewart  and  wife,  and  William  C.  Stewart 
and  wife,  to  Dr  Peter  Shoenberger,  referred  to  in  special  verdict. 

"  Whereas,  on  the  16th  day  of  July,  A.  D.  1835,  the  said  John 
Lyon,  Anthony  Shorb,  David  Stewart  and  William  C.  Stewart, 
and  Dr  Peter  Shoenberger,  of  the  county  of  Allegheny  and  State 
of  Pennsylvania  aforesaid,  were  partners  engaged  in  the  business 
of  manufacturing  iron,  and  joint  owners  in  the  proportions  herein- 
after stated  of  Huntingdon  Furnace,  Elizabeth  Forge,  Bald  Eagle 
Furnace,  and  the  Tyrone  forges,  and  of  all  the  lands,  tenements, 
hereditaments  and  appurtenances,  and  of  the  stock  and  property 
thereunto  belonging ;  that  is  to  say,  the  said  John  Lyon,  Anthony 
Shorb,  David  Stewart  and  William  C.  Stewart  were  the  owners  of 
the  one  undivided  half  part  of  Huntingdon  Furnace  and  Elizabeth 
Forge,  and  of  all  the  lands,  stock,  credits  and  property,  real,  per- 
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sonal  and  mixed,  thereunto  attached  or  belonging ;  and  the  said  Dr 
Peter  Shoenberger  was  the  owner  of  the  other  undivided  half 
part  of  the  same.  And  the  said  John  Lyon,  Anthony  Shorb, 
David  Stewart  and  William  C.  Stewart  were  also  the  owners  of 
the  two  undivided  third  parts  of  Bald  Eagle  Furnace  and  of  the 
Tyrone  forges,  and  of  all  the  lands,  stock,  credits  and  property, 
real,  personal  or  mixed,  thereto  attached  or  belonging;  and  the 
said  Dr  Peter  Shoenberger  was  the  owner  of  the  remaining  third 
part  of  the  said  last-mentioned  establishments,  and  of  the  lands, 
stock,  credits  and  property,  real,  personal  or  mixed,  thereunto 
belonging  or  in  anywise  appertaining. 

And  whereas,  on  the  said  16th  day  of  July  aforesaid,  the  said 
parties  above-named  dissolved  the  partnership  existing  between 
them  by  articles  of  agreement  executed  by  the  said  John  Lyon, 
Anthony  Shorb  and  David  Stewart,  contracting  for  themselves 
and  William  C.  Stewart  of  the  one  part,  and  by  the  said  Dr  Peter 
Shoenberger  of  the  other  part,  bearing  date  the  said  16th  day  of 
July  aforesaid,  and  made  an  amicable  partition  and  division  of 
their  joint-stock  and  partnership  property,  and  covenanted  and 
agreed  to  execute  mutual  releases  to  each  other  according  to  the 
terms  and  provisions  of  the  said  articles  of  agreement,  as  by  refer- 
ence to  said  articles  of  agreement,  intended  to  be  recorded,  more 
fully  and  at  large  will  appear. 

Now  know  ye,  that  the  said  John  Lyon,  Anthony  Shorb  and 
Elizabeth  his  wife,  David  Stewart  and  Sarah  his  wife,  and  the  said 
William  C.  Stewart  and  Jane  his  wife,  by  their  attorney  in  fact 
aforesaid,  in  consideration  of  the  covenants  in  the  said  articles  of 
agreement  by  the  said  John  Lyon,  Anthony  Shorb,  David  Stewart 
and  William  C.  Stewart  to  be  observed  and  performed,  and  in 
compliance  with  the  same,  and  in  further  consideration  of  the 
sum  of  one  dollar  to  them  in  hand  paid,  at  or  before  the  sealing 
and  delivery  of  these  presents,  by  the  said  Dr  Peter  Shoenberger 
well  and  truly  paid,  the  receipt  whereof  is  hereby  acknowledged, 
have  granted,  remised,  released,  and  for  ever  quit-claimed,  and  by 
these  presents  do  fully  and  absolutely  grant,  remise,  release  and 
for  ever  quit-claim  unto  the  said  Dr  Peter  Shoenberger,  and  to  his 
heirs,  executors,  administrators  and  assigns,  all  their  the  said 
John  Lyon,  Anthony  Shorb,  David  Stewart,  and  William  C. 
Stewart's  one  undivided  moiety  or  half-part  of  the  above  and  before 
mentioned  Huntingdon  Furnace  and  Elizabeth  Forge  ;  and  of  all 
the  lands,  stock,  partnership  effects,  credits  and  property,  real,  per- 
sonal, or  mixed,  thereunto  attached  or  belonging ;  and  all  other  the 
estate,  right,  title,  interest,  property,  claim  and  demand  whatso- 
ever, of  them  the  said  John  Lyon,  Anthony  Shorb  and  Elizabeth 
his  wife,  David  Stewart  and  Sarah  his  wife,  and  William  C. 
Stewart  and  Jane  his  wife,  of,  in,  to,  or  out  of  the  said  Hunting- 
don Furnace  and  Elizabeth  Forge;  or  of,  in,  to,  or  out  of  any 
of  the  lands,  (except  as  hereinafter  excepted),  stock,  partnership, 
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effects,  credits  or  property,  real,  personal  or  mixed,  thereunto  be- 
longing, or  in  anywise  appertaining;  which  said  lands  and  appur- 
tenances constituting  the  real  estate,  are  as  hereinafter  described ; 
that  is  to  say,  a  tract  of  land  situate  in  Franklin  township,  in  the 
county  of  Huntingdon  aforesaid,"  &c.  (Other  tracts  are  then  de- 
scribed.) And  amongst  other  things  therein  described,  granting, 
remising,  releasing,  and  forever  quit-claiming  unto  the  said  Dr 
Peter  Shoenberger  and  his  heirs  and  assigns,  "Also,  the  rights 
and  privileges  reserved  in  and  by  a  deed  of  conveyance  from  John 
Gloninger  &  Co.  to  Daniel  Beck,  bearing  date  the  1st  June  1812, 
and  recorded,  by  which  the  said  John  Gloninger  &  Co.  conveyed 
to  the  said  Daniel  Beck  a  tract  of  land  situate  in  Warriors-mark 
township,  containing  476  acres  14  perches,  surveyed  on  a  warrant 
to  Robert  Cooper,  which  deed  contains  a  reservation  as  follows, 
to  wit : — Reserving  out  of  this  grant  unto  the  said  John  Gloninger 
&  Co.,  their  heirs  and  assigns,  all  the  timber,  wood,  and  ore-mines 
vof  every  kind  on  the  said  tract  of  land  being,  with  the  right,  liberty, 
and  privilege  of  entering  upon  the  said  tract  of  land,  or  any  part 
thereof,  at  such  times  as  to  them,  or  any  of  them,  or  to  their  ma- 
nager or  agent  shall  seem  expedient,  with  workmen,  wagons,  carts 
and  teams,  for  the  purpose  of  cutting,  coaling,  and  taking  away 
the  wood,  timber  and  coals,  and  of  digging,  raising,  and  taking 
away  the  ore  and  mines,  and  to  do  and  perform  any  other  act, 
work,Jabour  or  thing  on  the  same,  as  may  be  deemed  necessary 
and  proper  by  thejn,  to  carry  the  same  into  operation  and  effect ;" 
with  a  note  at  the  bottom  of  said  deed  that  the  right  to  cut  tim- 
ber extends  only  to  the  original  growth,  &c.  &c.  "  Together  with 
all  and  singular  the  buildings  and  improvements,  barns,  stables, 
out-houses,  ways,  woods,  waters,  water-courses,  rights,  liberties, 
privileges,  hereditaments  and  appurtenances  whatsoever  thereunto 
belonging,  or  in  anywise  appertaining;  and  the  reversions  and 
remainders,  rents,  issues  and  profits  thereof:  they,  the  said  John 
Lyon,  Anthony  Shorb,  David  Stewart,  and  William  C.  Stewart, 
nevertheless  expressly  reserving  to  themselves  and  to  their  heirs  and 
assigns,  out  q/*the  grant  and  release  herein  and  hereby  made,  the 
full  one  undivided  half-part  of  all  the  iron  ore  which  at  any  time 
may  be  found  on  any  of  the  lands  now  belonging  to  Huntingdon 
Furnace  and  Elizabeth  Forge,  as  hereinbefore  described,  ivithin  not 
less  than  the  distance  of  two  miles  from  said  Huntingdon  Furnace, 
(or  from  the  ground  on  which  said  Huntingdon  Furnace  now 
stands),  for  the  use  of  Bald  Eagle  Furnace,  or  any  other  furnace 
which  may  hereafter  be  built  at  or  near  the  place  where  said  Bald 
Eagle  Furnace  now  stands,  in  the  room  and  stead  of  said  Bald 
Eagle  Furnacey  by  the  said  John  Lyon,  Anthony  Shorb,  David 
Stewart,  and  William  C.  Stewart,  their  heirs  and  assigns: — And 
they,  the  said  John  Lyon,  Anthony  Shorb,  David  Stewart,  and 
William  C.  Stewart,  hereby  further  expressly  reserving  to  them- 
selves, and  to  their  heirs  and  assigns,  the  right  of  free  ingress, 
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egress  and  regress  into,  over,  upon  and  from  said  lands,  (lying 
and  being  as  aforesaid  within  not  less  than  two  miles  from  Hunt- 
ingdon Furnace,  or  within  the  distance  of  not  less  than  two  miles 
from  the  ground  on  which  said  Huntingdon  Furnace  now  stands), 
with  workmen,  wagons,  carts  and  teams,  to  take  and  carry  away 
said  iron  ore  for  the  use  aforesaid,  at  all  times :  and  expressly 
further  reserving  to  themselves,  the  said  John  Lyon,  Anthony 
Shorb,  David  Stewart,  and  William  C.  Stewart,  their  heirs  and 
assigns,  the  right  and  privilege  of  digging  for  said  ore,  of  mining 
in  the  most  advantageous  manner,  and  of  excavating  and  subvert- 
ing the  soil  of  the  said  Dr  Peter  Shoenberger,  his  heirs  or  assigns, 
at  any  place  in  the  lands  aforesaid,  within  not  less  than  two  miles 
as  aforesaid  from  Huntingdon  Furnace,  for  the  purpose  of  taking 
the  iron  ore  herein  and  hereby  reserved  by  the  said  John  Lyon, 
Anthony  Shorb,  David  Stewart,  and  William  C.  Stewart,  to  them- 
selves, their  heirs  and  assigns,  for  the  use  of  Bald  Eagle  Furnace, 
or  any  other  furnace  which  may  hereafter  be  built  by  the  said 
John  Lyon,  Anthony  Shorb,  David  Stewart,  and  William  C.  Stew- 
art, their  heirs  or  assigns,  at  or  near  the  same  place  where  Bald 
Eagle  Furnace  now  stands,  and  in  its  stead  or  room :  and  ex- 
pressly further  reserving  to  themselves,  the  said  John  Lyon,  An- 
thony Shorb,  David  Stewart,  and  William  C.  Stewart,  their  heirs 
and  assigns,  the  right  of  doing  all  acts,  matters  and  things,  neces- 
sary for  the  convenient  enjoyment  of  the  rights  herein  and  hereby 
reserved,  so  as  to  interfere  as  little  as  practicable  with  the  estate 
and  interests  hereby  released  and  conveyed  to  the  said  Dr  Peter 
Shoenberger,  his  heirs  and  assigns ;  it  being  expressly  understood 
that  the  other  undivided  half-part  of  all  the  iron  ore  which  may 
at  any  time  be  found  on  any  of  the  lands  hereinbefore  described 
and  situate  as  aforesaid,  within  not  less  than  two  miles  of  Hunt- 
ingdon Furnace,  is  to  be  for  the  use  of  the  said  Huntingdon  Fur- 
nace, or  any  other  furnace  which  may  hereafter  be  built  by  the 
said  Dr  Peter  Shoenberger,  his  heirs  or  assigns,  at  or  near  the 
place  where  said  Huntingdon  Furnace  now  stands,  in  the  room 
and  stead  of  said  Huntingdon  Furnace.  And  it  being  further 
expressly  understood,  and  it  being  the  true  understanding  of  the 
parties,  that  the  said  John  Lyon,  Anthony  Shorb,  David  Stewart, 
and  William  C.  Stewart,  their  heirs  and  assigns,  and  the  said  Dr 
Peter  Shoenberger,  his  heirs  and  assigns,  are  to  be  held  and  con- 
sidered to  be  tenants  in  common  in  regard  to  the  iron  ore  in  and 
upon  the  land  aforesaid,  within  not  less  than  two  miles  as  afore- 
said from  Huntingdon  Furnace,  in  equal  and  undivided  moieties 
as  before  stated,  (the  reservation  herein  and  hereby  before  ex- 
pressed not  to  be  construed  in  any  manner  to  extend  to  any  lands 
herein  and  hereby  released,  situate  and  being  within  the  distance 
of  two  miles  from  Huntingdon  Furnace,  or  within  the  distance  of 
two  miles  from  the  ground  on  which  said  Huntingdon  Furnace 
now  stands,  or  to  any  iron  ore  in  or  upon  the  same).  It  being 
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further  the  true  understanding  and  agreement  of  the  parties  to 
these  presents,  that  if  both  parties,  their  heirs  or  assigns,  should 
wish  to  exercise  the  right  of  raising  and  taking  ore  from  the  same 
bank  or  pit  on  any  of  the  lands  aforesaid,  within  not  less  than  two 
miles  as  aforesaid  from  Huntingdon  Furnace,  they  are  to  pay  an 
equal  proportion  of  the  expenses  of  opening  the  bank,  and  of  rais- 
ing the  ore ;  and  the  ore,  when  raised,  is  to  be  equally  divided  in 
the  proportions  before  stated ;  that  is  to  say,  in  equal  moieties 
between  the  said  Dr  Peter  Shoenberger,  his  heirs  and  assigns,  on 
the  one  side,  and  the  said  John  Lyon,  Anthony  Shorb,  David 
Stewart,  and  William  C.  Stewart,  their  heirs  and  assigns,  on  the 
other.  And  it  is  further  the  understanding  of  the  parties,  that 
neither  party  is  to  be  at  liberty  to  take  iron  ore  off  of  the  said 
lands  to  which  the  reservations  hereinbefore  expressed  extend  for 
more  than  one  furnace  at  anyone  time  without  the  consent  of  the 
other,  their' heirs  or  assigns." 

1835,  August  17.  Deed  of  Release  from  Dr  Peter  Shoenberger 
and  Sarah  his  wife,  unto  John  Lyon,  Anthony  Shorb,  David  Stew- 
art, and  William  C.  Stewart,  in  consideration  of  the  covenants  in 
certain  articles  of  agreement  between  said  parties,  of  all  the  estate, 
right,  title  and  property  of  the  said  Dr  Peter  Shoenberger  and 
wife,  of,  in  and  to  Bald  Eagle  Furnace  and  Tyrone  Forges,  and 
the  lands,  rights  and  effects  attached  thereto,  (being  the  one-third), 
reciting  the  before-mentioned  deed  of  release  from  John  Lyon, 
Anthony  Shorb,  David  Stewart,  and  William  C.  Stewart,  to  the 
said  Dr  Peter  Shoenberger,  of  same  date,  of  their  right,  title  and 
interest  of,  in,  and  to  Huntingdon  Furnace  and  Elizabeth  Forge, 
and  the  lands,  effects  and  property  belonging  and  attached  there- 
to; and  that  they  had  reserved  to  themselves  the  full  undivided 
half-part  of  all  iron  ore  which  at  any  time  may  be  found  on  the 
lands  now  belonging  to  Huntingdon  Furnace  and  Elizabeth  Forge, 
&c.,  in  the  same  words  as  are  contained  and  before  set  forth  in 
the  deed  of  release  before  recited.  And  the  said  Dr  P.  Shoenber- 
ger and  Sarah  his  wife,  in  consideration  of  the  covenants  in  the 
said  articles  of  agreement,  do  grant  and  confirm  unto  the  said 
John  Lyon,  Anthony  Shorb,  David  Stewart,  and  William  C.  Stew- 
art, and  their  heirs  and  assigns,  the  right  of  free  ingress,  egress, 
and  regress  into,  over,  upon  and  from  all  and  every  the  lands  now 
belonging  to  Huntingdon  Furnace  and  Elizabeth  Forge,  or  either 
of 'them,  as  described  in  the  deed  of  release  aforesaid,  of  even  date 
herewith,  situate,  lying  and  being  within  not  less  than  two  miles 
from  Huntingdon  Furnace,  or  within  the  distance  of  not  less  than 
two  miles  from  the  ground  on  which  said  Huntingdon  Furnace 
now  stands,  with  their  workmen,  wagons,  carts  and  teams  to 
mine  and  carry  away  one  full  undivided  half-part  of  all  the  iron 
ore  which  at  any  time  may  be  found  on  any  part  of  the  lands 
aforesaid,  situate  as  aforesaid,  within  not  less  than  two  miles  from 
said  Huntingdon  Furnace,  for  the  use  of  Bald  Eagle  Furnace,  or 
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any  other  furnace  which  may  hereafter  be  built  at  or  near  the 
place  where  said  Bald  Eagle  Furnace  now  stands,  in  the  room 
and  stead  of  said  Bald  Eagle  Furnace,  by  the  said  John  Lyon, 
Anthony  Shorb,  David  Stewart  and  William  C.  Stewart,  their 
heirs  or  assigns,  hereby  expressly  confirming  and  recognising  the 
reservations  and  restrictions  and  qualifications  in  the  deed  of  re- 
lease before-mentioned  and  expressed ;  but  neither  the  reservations 
in  the  said  deed  of  release  mentioned,  nor  the  grant  and  confirma- 
tion herein  expressed,  are  to  be  construed  to  extend  to  any  lands 
in  the  said  deed  of  release  mentioned  and  described,  lying  and  be- 
ing within  two  miles  of  Huntingdon  Furnace,  or  within  two  miles 
of  the  ground  on  which  said  Huntingdon  Furnace  now  stands. 

The  court  below  rendered  a  judgment  for  the  defendants.  The 
cause  was  argued  in  this  court  at  May  term  1842,  and  held  under 
advisement,  and  a  re-argument  directed ;  and  it  was  again  ar- 
gued by 

Bell,  for  plaintiff  in  error. 
Miles,  for  defendant  in  error^ 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Dr  Peter  Shoenberger,  from  whom  the  plaintiffs 
deduce  their  title,  owned  a  moiety  of  Huntingdon  Furnace,  Sligo 
Forge,  and  the  lands  appurtenant,  as  well  as  a  moiety  of  the  ore 
reserved  out  of  the  grant  of  a  tract  of  land  by  Gloninger  &  Co., 
under  whom  all  parties  claim,  to  one  Beck ;  and  the  defendants 
owned  a  moiety.  Dr  Shoenberger  owned  also  a  third  of  Bald 
Eagle  Furnace,  of  the  Tyrone  forges,  and  of  the  lands  appurte- 
nant;  of  which  the  defendants  owned  two-thirds.  The  parties 
agreed  to  make  partition  of  the  whole,  and  to  that  end  Dr  Shoen- 
berger conveyed  to  the  defendants  his  third  of  Bald  Eagle  Fur- 
nace, the  Tyrone  forges,  and  the  lands  appurtenant ;  while  the 
defendants  conveyed  to  him  their  moiety  of  Huntingdon  Furnace, 
Elizabeth  Forge,  and  the  lands  appurtenant,  (specifying  the  par- 
ticular tracts),  and  also,  by  a  separate  and  special  clause,  their 
moiety  of  the  ore  reserved  out  of  the  grant  of  Gloninger  &  Co. 
to  Beck,  in  these  words:  "Also,  the  rights  and  privileges  reserved 
in  and  by  a  deed  of  conveyance  from  John  Gloninger  &  Co.  to 
Daniel  Beck,  by  which  the  said  John  Gloninger  conveyed  to  the 
said  Daniel  Beck  a  tract  of  land,  &c.,  which  deed  contains  a 
reservation  as  follows,  to  wit :  '  Reserving  out  of  this  grant  to  the 
said  John  Gloninger  &  Co.,  their  heirs  and  assigns,  all  the  timber, 
wood,  and  ore-mines  of  every  kind  on  the  said  tract  being,  with 
the  right,  privilege  and  liberty  of  entering  on  the  said  tract  of 
land,  &c.,'"  with  a  memorandum  at  the  foot  that  the  right  to  cut 
was  limited  to  timber  of  the  first  growth.  While  the  defendants 
thus  specially  conveyed  their  share  of  the  ore  reserved  in  Glonin- 
ger's  grant  to  Beck,  they  reserved  generally  from  their  grant  to 


192  SUPREME  COURT  [Harrisburg 

[Shoenberger  v.  Lyon.] 

Dr  Shoenberger  "  the  full  undivided  half-part  of  all  the  iron-ore 
which  may  at  any  time  be  found  on  any  of  the  land  NOW  belong- 
ing to  Huntingdon  Furnace  or  Elizabeth  Forge,  as  hereinafter 
described,  within  not  less  than  the  distance  of  two  miles  from  said 
Huntingdon  Furnace,  for  the  use  of  Bald  Eagle  Furnace."  Then 
followed  the  reservation  of  a  right  to  enter,  dig  and  carry  away, 
with  a  proviso  that  the  other  half  should  be  for  the  use  of  Hunt- 
ingdon Furnace.  The  Beck  tract  is  distant  more  than  two  miles 
from  Huntingdon  Furnace ;  and  the  question  is,  whether  the  de- 
fendants' moiety  of  the  ore  in  it,  which  they  conveyed  by  a  special 
clause,  as  the  rights  and  privileges  reserved  by  Gloninger,  was 
taken  back  by  the  general  reservation  of  the  ore  to  be  found  on 
the  lands  then  belonging  to  Huntingdon  Furnace  or  Elizabeth 
Forge,  or  rather  whether  it  passed  at  all. 

The  defendants  insist  that  though  it  may  have  been  ore  in  the 
contemplation  of  the  parties,  it  was  land  in  contemplation  of  the 
law;  and  they  suppose  that  if  they  have  established  that,  they 
have  brought  it  within  the  words  of  the  general  reservation. 

It  is  certainly  true  that  a  thing  reserved  remains  as  it  was.  A 
reservation,  operating  as  it  does  by  way  of  exception,  keeps  the 
thing  from  passing  just  as  if  there  were  no  grant  at  all ;  so  that, 
if  this  ore  was  land  before  the  tract  was  granted  to  Beck,  it  was 
land  afterwards,  and  consequently  corporeal ;  in  which  respect 
the  reservation  of  it  differed  from  the  reservation  of  a  thing  issuing 
out  of  land,  like  a  rent,  which  is  no  part  of  it.  There  is  no  incon- 
sistency between  the  reservation  of  a  rent  and  a  grant  of  the  land, 
because  nothing  is  to  be  taken  back  which  has  passed  by  the  deed. 
Of  a  grantor's  power,  however,  to  take  back  with  one  hand  what 
he  gives  with  the  other,  more  will  be  said  presently ;  but,  to  speak 
to  the  question  of  intention,  what  matters  it  that  the  ore  reserved 
in  the  grant  to  Beck  was  land  in  contemplation  of  law,  if  it  was 
not  land  in  the  contemplation  of  Dr  Shoenberger  and  the  defend- 
ants, or  the  land  they  intended  to  reserve  by  that  description  ?  It 
is  scarce  necessary  to  advert  to  the  great  rule  that  the  construc- 
tion be  as  near  to  the  apparent  intent  as  possible,  and  "  that  too 
much  regard  be  not  had  to  the  nature  and  proper  definition,  sig- 
nification and  acceptance  of  words  and  sentences,  to  pervert  the 
simple  intention  of  the  parties."  Touchstone  86.  Neither  is  it 
necessary  to  advert  to  the  rule  that  the  meaning  is  to  be  collected, 
not  from  particular  words,  but  from  the  context ;  and  not  from 
particular  parts  of  the  instrument,  but  from  all  the  parts  of  it 
together.  These  are  cardinal  principles  which  come  to  the  mind 
unbidden. 

Is  it  possible,  then,  that  the  parties  contemplated  a  reservation 
of  ore  by  the  name  of  land,  out  of  what  was  itself  ore,  and  out  of 
what  they  had  not  granted  as  land,  but  as  rights  and  privileges 
previously  reserved  in  a  deed  to  which  they  referred  for  a  specific 
description  of  the  thing,  and  in  which  it  was  called  ore?  If  the 
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defendants'  share  of  it  were  supposed  to  fall  within  their  general 
reservation  as  land,  it  would  have  been  supposed  to  fall  within 
the  general  terms  of  their  grant  as  land ;  and  a  special  clause, 
granting  it  by  a  particular  designation  of  it,  would  have  been  un- 
necessary. In  other  words,  if  they  had  thought  it  land  to  be 
embraced  by  the  general  terms  of  their  reservation,  they  would 
have  thought  it  land  to  be  embraced  by  the  general  terms  of  their 
grant.  The  right  to  a  mine  may  be  severed  from  the  soil,  as  in 
Doe  v.  Wood,  (7  Barn.  4*  Aid.  724) ;  and  that  the  defendants 
thought  the  right  had  been  severed  in  this  case,  though  they  knew 
nothing  about  the  decision  in  that,  is  shown  by  the  fact  that  they 
did  not  describe  it  as  a  part  of  the  soil ;  and  that  they  did  not 
convey  it  as  land,  shows  that  they  did  not  view  it  as  land  within 
the  general  clause  of  reservation,  which  had  regard  to  land,  and 
nothing  else.  It  would  have  been  absurd  to  reserve  the  ore  from 
a  grant  of  land  which,  according  to  the  defendants'  argument, 
consisted  entirely  of  ore ;  for  the  grant  and  the  reservation  could 
not  have  stood  together. 

But  the  reservation  was  of  ore  lying  on  land  then  belonging  to 
Huntingdon  Furnace  or  Elizabeth  Forge ;  and  why  qualify  it  as 
to  time,  unless  to  restrict  the  generality  of  the  words  to  land 
which  was  once  appurtenant  to  that  furnace,  or  that  forge,  but 
which  was  so  no  longer?  We  cannot  choose  but  think  that  the 
qualification  had  for  its  object  the  exclusion  of  the  ore  in  the  Beck 
tract  from  the  reservation,  because  it  is  not  found  that  the  parties 
owned  other  lands  which  had  been  detached  from  Huntingdon 
Furnace  or  Elizabeth  Forge,  and  it  does  not  appear  that  there 
was  anything  else  for  its  operation.  If  the  ore  in  the  Beck  tract 
is  not  excluded  by  implication,  what  else  is  ?  It  is  true  that  if  it 
was  land  in  the  contemplation  of  the  parties,  it  was  land  then 
belonging  to  Huntingdon  Furnace,  and  the  negative  implied  by 
the  word  "  now"  would  be  inapplicable  to  it ;  but  to  give  that 
word  effect — and  every  word  in  a  deed  must  be  made  to  operate 
where  it  may — it  ought  to  be  shown  that  it  was  intended  for 
something  else.  But  the  right  to  this  particular  ore  had  been 
severed  from  the  land ;  and  the  restriction  of  the  reservation  to 
ore  on  land  belonging  to  Huntingdon  Furnace  or  Elizabeth  Forge 
was  doubtless  intended  to  exclude  it.  The  popular  distinction 
between  ore  and  land  seems  to  have  been  studiously  preserved ; 
else  why  speak  of  ore  lying  on  land,  if  the  ore  itself  was  deemed 
to  be  land  ?  To  do  so  would  be  absurd. 

Again.  If  the  parties  intended  to  retain  their  shares  of  this  ore, 
why  put  it  in  the  conveyance  at  all  ?  They  were  joint  tenants  of 
it  in  equal  proportions ;  and,  according  to  the  arguments,  they  are 
so  still,  the  conveyance  being  so  far  a  dead  letter.  Now,  it  is  a 
rule,  as  we  have  said,  that  every  part  of  a  deed  must  be  allowed 
to  operate  if  it  may ;  but,  according  to  the  defendants'  interpreta- 
tion, the  mutual  action  and  reaction  of  the  grant  and  reservation 
vn.  —  25  R 
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are  so  nicely  balanced  that  neither  can  operate,  and  the  title 
remains  where  it  was — an  interpretation  that  was  rejected  by  this 
court  in  Baker  v.  M'Dowell,  (3  Watts  4*  Serg.  358),  where  a  grant 
of  part  of  a  mine  was  attempted  to  be  neutralized  in  the  same 
way.  It  is  true  that  the  timber  growing  on  the  Beck  tract  was 
reserved  along  with  the  ore,  and  that  the  defendants'  grant  might 
at  one  time  have  operated  on  it  as  one  of  the  privileges  conveyed ; 
but  the  reservation  was  restricted  to  timber  of  the  first  growth, 
•which  in  the  usual  course  of  things  is  cut  off  once  in  sixteen  years 
to  supply  the  coals  necessary  for  a  forge  or  a  furnace ;  and  this 
part  of  it  had  consequently  become  obsolete  in  the  period  of  three- 
and-twenly  years  which  intervened  between  the  two  conveyances. 

But,  whatever  were  the  intention,  the  rule  that  a  reservation 
which  is  as  large  as  the  grant  is  void,  and  the  grant  valid,  would 
control  it.  A  reservation  being  an  exception  out  of  the  thing 
granted,  keeps  the  part  reserved  from  passing ;  and  unless  it  were 
smaller  than  the  thing  granted,  nothing  would  pass,  so  that  the 
grant  would  be  void.  But  the  law  presumes  that  the  grantor 
intended  that  his  conveyance  should  take  effect,  and  it  gives  effect 
to  it  in  the  only  way  it  can,  by  disregarding  the  reservation.  A 
valid  reservation,  therefore,  must  be  the  saving  of  a  smaller  thing 
out  of  a  greater,  or  a  particular  out  of  a  general ;  as  a  room  out 
of  a  house,  or  timber  out  of  a  manor.  The  subject  of  it  must  be 
not  only  a  thing  not  expressly  granted,  but  an  accessory  which  is 
not  inseparable  from  its  principal.  Again.  Where  it  would  de- 
stroy the  entirety  of  the  thing  granted,  it  is  void ;  as  where  the 
manorial  court  is  excepted  out  of  the  grant  of  a  manor,  for  there 
can  be  no  manor  without  its  court.  So  where  it  would  destroy 
the  grant  altogether;  for  it  has  been  held  that  a  lease  of  all  the 
lessor's  lands  in  a  particular  place,  except  his  manor,  passes  the 
manor  if  he  has  no  other  lands  there ;  and  that  a  lease  of  a  house 
and  shops,  except  the  shops,  passes  the  whole.  Every  saving 
which  crosses  the  grant  is,  so  far  as  it  is  repugnant,  of  no  force ; 
and  it  is  repugnant  wherever  the  thing  must  necessarily  pass,  in 
the  first  instance,  to  satisfy  the  words.  Many  more  examples  of 
this  common-place  principle  might  be  taken  from  Touchstone,  (p. 
78),  where  authorities  for  them  are  quoted.  They  are  illustra- 
tions of  the  rule  already  glanced  at,  that  all  the  parts  of  a  deed 
shall  operate  where  they  may,  and  that,  where  they  may  not, 
those  shall  be  rejected  which  stand  in  the  way  of  its  operating 
at  all. 

Now,  the  saving  out  of  the  grant  of  this  ore  is  just  as  large  as 
the  grant  itself.  It  is  true  that  the  saving  in  the  grant  from  Glo- 
ninger  to  Beck  included  "  ore-mines  of  every  kind ;"  and  that  the 
subject  was  granted  to  Dr  Shoenberger  in  terms  as  large,  while 
the  reservation  in  the  grant  to  the  latter  is  of  iron  ore  only.  But 
the  ore  of  no  other  metal  was  found  in  the  region  ;  and  as  the  reser- 
vation was  to  benefit  Gloninger  as  a  manufacturer  of  iron,  the 
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presumption  is  that  it  was  to  be  not  more  extensive  than  the  ne- 
cessities of  his  business.  The  difference  between  the  words  of  the 
two  reservations,  in  the  terms  of  the  first  of  which  the  subject  was 
granted  to  Dr  Shoenberger,  was  evidently  the  accidental  work  of 
the  scrivener.  It  is  true,  too,  that  those  terms  were  large  enough 
to  carry  the  timber ;  but  at  the  end  of  twenty-three  years  the 
presumption  is  that  the  first  growth  of  it  had  been  exhausted.  It 
would  not  d  iHer  the  case  if  no  such  presumption  were  made;  for 
the  ore  being  expressly  granted  by  reference  to  a  deed  in  which  it 
was  specifically  euumerated,  could  not  be  reserved.  The  case  is 
in  principle  that  of  the  house  and  shops,  in  which  the  saving  of 
the  shops  was  held  to  cross  the  demise  of  the  whole.  Independ- 
ently, then,  of  interpretation,  and  of  actual  or  constructive  inten- 
tion, this  saving  is  repugnant  and  void  by  force  of  a  plain,  rational 
and  undoubted  rule  of  the  common  law. 

Judgment  of  the  Common  Pleas  reversed,  and  judgment  ren- 
dered by  this  court  for  the  plaintiffs. 


Culbertson  against  Duly. 

"  I  give  and  bequeath  unto  my  loving  wife  all  my  real  and  personal  estate  that 
I  may  have  been  found  possessed  of  at  my  death,  to  hold  and  dispose  of  as  she 
may  think  best;  and  that  no  other  person  is  to  have  any  claim  whatsoever." 
Held,  that  the  devisee  took  an  estate  in  fee-simple. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

Robert  Culbertson  and  others  against  Lemuel  G.  Duly  and 
others.  Ejectment  for  a  house  and  lot,  in  which  the  parties  agreed 
to  the  following  facts  as  a  special  verdict : 

Robert  M'Kean,  of  Shippensburg,  the  husband  of  Patience 
M'Kean,  under  whom  the  plaintiffs  claim,  died  the  2d  day  of  July 
1836,  having  first  made  this  will,  dated  25th  February  1836. 

"  In  the  name  of  God,  Amen.  I  Robert  M'Kean,  of  Shippens- 
burg, being  very  much  afflicted  in  body,  but  of  sound  and  dispos- 
ing judgment,  do  make  this  my  last  will  and  testament,  revoking 
all  others  that  may  have  been  made  by  me  at  any  other  time. 
And  first  and  principally,  I  commend  my  soul  to  God  who  gave 
it,  and  my  body  to  the  earth  to  be  buried  in  a  plain,  decent  man- 
ner ;  and  as  it  respects  my  worldly  affairs,  I  dispose  of  them  as 
follows: — I  give  and  bequeath  unto  my  loving  wife,  Patience 
M'Kean,  all  my  real  and  personal  estate  that  I  may  have  been 
found  possessed  of  at  my  death,  to  hold  and  dispose  of  as  she  may 
think  best,  and  that  no  other  person  is  to  have  any  claim  whatso- 
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ever ;  and,  lastly,  1  make  and  by  this  will  do  appoint  my  wife, 
Patience  M'Kean,  to  be  the  executrix  of  the  same." 

This  will  was  proved  the  18th  July  1836,  before  the  register 
of  Cumberland  county ;  but  no  letters  testamentary  or  of  adminis- 
tration issued  thereon,  no  inventory  nor  administration  account 
filed. 

At  the  time  this  will  was  drawn  and  executed,  and  at  his  death, 
the  said  Robert  M'Kean  was  seised  and  possessed  in  fee-simple 
of  the  house  and  lot  of  ground  in  Shippensburg  for  which  this 
ejectment  is  brought. 

Patience  M'Kean  survived  her  said  husband,  took  possession  of 
and  held  said  property  until  the  5th  day  of  August,  A.  D.  1841, 
when  she  died  intestate,  leaving  no  children,  but  leaving  nephews 
and  nieces,  the  children  of  intestate's  deceased  sisters,  which  said 
nephews  and  nieces  are  the  plaintiffs,  and  heirs-at-law  of  the  said 
Patience  M'Kean. 

The  said  Robert  M'Kean  died  without  issue,  but  leaving  a  sis- 
ter, Margaret  Scott,  and  two  nephews,  the  sons  of  a  deceased 
brother  of  the  said  Robert.  Lemuel  G.  Duly  holds  the  premises 
under  the  heirs  of  the  said  Robert  M'Kean. 

The  plaintiffs  claim  the  land  in  dispute  as  heirs  of  Patience 
M'Kean. 

The  defendants  claim  it  as  heirs-at-law  of  Robert  M'Kean,  but 
are  not  blood-relations  of  Patience  M'Kean. 

If  on  these  facts  the  court  should  be  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover,  their  judgment  to  be  entered  for  the 
plaintiffs  with  6  cents  damages  and  6  cents  costs.  If  the  court 
should  be  of  a  contrary  opinion,  then  judgment  to  be  entered  for 
the  defendants. 

The  court  below  (HEPBURN,  President)  rendered  a  verdict  for 
the  plaintiffs. 

Brandeberg,  for  plaintiff  in  error.  There  being  no  words  of 
inheritance,  the  devisee  took  an  estate  for  life.  He  referred  to  the 
Act  of  8th  April  1833,  and  argued  that  even  under  that  Act  the 
heirs-at-law  of  the  husband  were  entitled.  Cited  1  Serg.  <£•  Rawle 
•224;  3  Yeates  408;  7  Serg.  $  Rawle  397;  4  Kent  Cam.  404;  2 
Wm's  Ex'rs  731 ;  3  Atk.  758;  1  Ash.  236. 

Biddle,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  very  clear  that  the  wife  took  a  fee-simple 
in  the  testator's  real  estate,  by  his  will.  We  think  it  equally  clear, 
that  on  her  decease  intestate,  the  house  and  lot  in  question  in  this 
ejectment  descended  to  the  plaintiffs,  who  are  her  heirs  at  law, 
and  not  to  the  defendants,  who  are  the  heirs  at  law  of  the  hus- 
band. The  proviso  constituting  the  9th  section  of  the  Act  of  8th 
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April  1833,  does  not  apply  to  a  case  like  the  present.  The  hus- 
band is  not  ancestor  or  other  relation  to  his  wife,  in  the  sense  in 
which  these  terms  are  used  in  the  law  of  descent.  They  mean 
those  persons  connected  in  the  line  of  inheritable  blood,  which  can 
never  be  predicated  of  the  husband  and  wife,  in  legal  phraseology. 
The  wife,  therefore,  took  under  the  will  by  purchase,  and  became 
a  new  proprietess,  and  derived  the  estate  from  one  to  whom,  in 
respect  to  blood-relationship,  she  was  as  much  a  stranger  as  any 
third  person  would  be. 

Judgment  affirmed. 


Wilson  against  The  Commissioners  of  Hunting- 
don County. 

If  a  county  be  sued,  it  must  be  by  its  corporate  name;  if  the  action  be  against 
"  The  Commissioners  of  the  County,"  it  is  erroneous. 

There  cannot  be  a  recovery  against  a  county  upon  a  mechanic's  lien  filed  for 
materials  furnished  for  the  erection  of  a  public  building. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

Robert  Wilson  against  the  Commissioners  of  Huntingdon  county, 
owners  or  reputed  owners,  and  Robert  Still,  surviving  James  Still, 
contractors.  This  was  a  scire  facias  upon  a  mechanic's  lien,  in 
which  the  jury  found  a  special  verdict  which  raised  two  ques- 
tions : — 

First.  Has  not  the  plaintiff  misconceived  his  form  of  action  by 
filing  his  lien  against  "The  Commissioners  of  Huntingdon  county," 
instead  of  "  The  County  of  Huntingdon  ?" 

Second.  May  a  mechanic's  lien  be  filed  against  a  county  ? 

WILSON  (President). — One  of  the  questions  raised  in  this  case 
is,  whether  materials  furnished  in  the  construction  of  a  building 
for  a  court-house  and  the  public  offices  of  a  county  in  which  are 
kept  the  dockets  and  records  of  the  several  courts  and  of  the 
county  commissioners  are  embraced  in  the  Act  giving  to  mechanics 
and  material-men  a  lien  for  materials  furnished  and  work  done^  for 
the  construction  of  such  building.  The  Act  is  general  in  its  pro- 
visions that  every  building  erected  within  the  counties  to  which 
it  extends,  (including  Huntingdon  county),  shall  be  subject  to  a 
lien  for  the  payment  of  all  debts  contracted  for  work  done  or  ma- 
terials furnished  for  or  about  the  erection  or  construction  of  the 
same.  The  lien  is  to  be  filed  agreeably  to  the  directions  of  the 
Act,  which  provides  among  other  things  that  the  name  of  the 
party  claimant,  and  of  the  owner  or  reputed  owner  of  the  build- 

vn.  —  R* 
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ing,  and  also  of  the  contractor,  architect  or  builder,  where  the 
contract  of  the  claimant  was  made  with  such  contractor,  architect 
or  builder.  This  claim  is  filed  against  the  commissioners  of  Hunt- 
ingdon county.  By  the  Act  of  the  15th  April  1834,  the  several 
counties  are  declared  to  have  capacity  as  bodies  corporate;  to  sue 
and  be  sued  as  such  by  the  corporate  name  of  "  The  county  of 

t"  to  take  and  hold  real  estate  within  their  respective  limits, 

and  also  personal  property  for  the  benefit  of  the  inhabitants  of  the 
respective  counties  for  certain  objects  and  purposes ;  to  make  such 
contracts  as  may  be  necessary  and  proper  for  the  execution  of 
such  objects  and  purposes.  The  corporate  powers  of  the  counties 
to  be  exercised  by  the  commissioners  thereof;  the  suits  by  a  county 
are  to  be  brought  and  conducted  by  the  commissioners ;  and  in  suits 
brought  against  a  county,  the  process  is  to  be  served  on  and  de- 
fence made  by  the  commissioners.  And  by  the  9th  section  of  the 
same  Act,  the  titles  to  all  and  singular  the  court-houses,  jails, 
prisons  and  work-houses,  together  with  the  lots  of  land  thereunto 
belonging  or  appertaining  in  the  several  counties  in  this  State,  as 
they  now  are  or  heretofore  have  been  vested  in  any  feoffees,  or 
trustees,  or  in  the  Commonwealth,  or  in  the  commissioners  of  the 
respective  counties,  or  in  any  bodies,  politic  or  corporate,  for  the 
several  use  of  the  said  counties  respectively,  shall  be  and  they  are 
hereby  declared  to  be  vested  in  the  respective  counties  for  the  use 
of  the  people  thereof,  and  for  no  other  use. 

The  Act  of  Assembly  vests  the  property  against  which  the  lien 
was  filed,  in  the  "  county  of  Huntingdon,"  and  by  that  name 
authorizes  proceedings  to  be  instituted  for  any  claim  against  the 
county.  The  county  of  Huntingdon  is  the  owner  of  all  public 
buildings  erected  for  the  use  of  the  county,  and  the  lands  upon 
which  they  are  erected ;  the  commissioners  of  the  county,  though 
authorized  to  exercise  the  corporate  powers  of  the  county,  do  not 
hold,  but  have  the  care  only  of  the  property  of  the  county,  and 
cannot  be  considered  as  the  owners  or  reputed  owners  of  the 
court-house  and  police  offices  against  which  this  lien  is  filed. 

The  proceedings  must  be  (on  a  lien  filed  by  a  material-man) 
against  the  property  for  which  the  materials  were  furnished,  in 
which  the  owner  or  reputed  owner  must  be  named  and  made  a 
party,  so  that  without  deciding  the  question  whether  county 
buildings  of  this  description  are  subject  to  liens  for  labour  done 
or  materials  furnished  for  their  construction,  we  are  of  opinion 
that  the  proper  party  defendant  has  not  been  named,  and  that 
judgment  must  be  entered  for  the  defendant  on  the  special  ver- 
dict. 

Blanchard,  for  plaintiff  in  error,  referred  to  2  Whart.  198 ;  3 
Whart.  332 ;  5  Watts  487 ;  2  Rawle  343 ;  1  Watts  242. 

Orbison,  contra,  referred  to  the  Act  of  1834,  sections  3,  6,  9 
and  12. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  We  concur  so  entirely,  not  only  in  the  opinion 
delivered  by  his  honour  the  President  Judge  of  the  court  below  in 
this  case,  but  likewise  in  the  reasons  advanced  by  him  in  support 
of  it,  that  we  are  willing  to  adopt  it  as  our  own.  And  I  am  in- 
clined to  believe  for  myself,  that  it  is  expressed  with  a  degree  of 
force  and  perspicuity  to  which  I  could  add  nothing,  were  I  to  at- 
tempt it.  We  have,  however,  been  requested,  by  the  counsel  for 
the  plaintiff,  to  give  our  opinion  upon  the  second  ground  taken  by 
the  defendant  as  a  defence,  upon  which  the  court  below  consider- 
ed it  unnecessary  to  pass,  as  it  certainly  was,  after  deciding  the 
cause  in  favour  of  the  defendant  upon  the  first  ground.  The  second 
ground  is,  that  the  court-house  and  public  offices,  &c.,  of  a  county 
are  not  such  buildings  as  come  within  the  purview  and  meaning 
of  the  Act  of  Assembly,  giving  to  mechanics  and  material-men  a 
lien  for  materials  furnished  for  and  work  done  in  the  construction 
thereof.  The  only  object  that  the  Legislature  had  or  could  well 
have  intended  by  putting  it  in  the  power  of  mechanics  and  mate- 
rial-men to  make  their  claims  for  work  done  in,  or  materials  fur- 
nished for,  the  construction  of  any  building,  a  lien  thereon,  was, 
to  give  them  a  real  substantial  security  for  the  payment  of  the 
same ;  but  it  is  evident  that  it  can  afford  them  no  security,  in  this 
respect,  unless,  under  the  process  presented  by  the  Act,  the  build- 
ing can  be  taken  in  execution  afterwards,  and  be  either  extended 
or  sold.  But  can  it  be  supposed  that  the  Legislature  could  have 
intended,  in  any  case,  to  subject  a  county  to  the  privation  or  loss 
of  its  buildings,  such  as  court-house,  public  offices  or  jail,  so  in- 
dispensably necessary  for  the  public  benefit  and  accommodation, 
as  also  for  the  preservation  of  the  public  records,  containing  the 
only  evidence  that  thousands  may  have  for  their  rights,  and  in 
which,  it  may  be  truly  said,  that  every  individual  of  the  commu- 
nity has  a  deep  interest?  Besides,  to  make  such  buildings  liable 
to  extension  or  sale,  even  for  debts  created  by  virtue  of  contracts 
made  directly  with  the  county  itself,  which  is  much  stronger  than 
the  present  case,  would  be  in  direct  violation  of  the  express  pro- 
visions and  directions  of  the  Act  of  the  15th  of  April  1834.  By 
the  6th  section  of  this  Act,  Purdon's  Dig.  (of  1841),  page  190,  it 
is  enacted,  "  If  any  judgment  shall  be  obtained  against  a  county 
in  any  action  or  proceeding,  the  party  entitled  to  the  benefit  of 
such  judgment  may  have  execution  thereof  as  follows,  and  not 
otherwise,  viz :  It  shall  be  lawful  for  the  court  in  which  such  judg- 
ment shall  be  obtained,  or  to  which  such  judgment  may  be  re- 
moved by  a  transcript  from  a  justice  of  the  peace  or  alderman,  to 
issue  thereon  a  writ  commanding  the  commissioners  of  the  county 
to  cause  the  amount  thereof,  with  the  interest  and  costs,  to  be 
paid  to  the  party  entitled  to  the  benefit  of  such  judgment,  out  of 
any  moneys  unappropriated  of  such  county ;  or  if  there  be  no  such 
moneys,  out  of  the  first  moneys  that  shall  be  received  for  the  use 
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of  such  county ;  and  to  enforce  obedience  to  such  writ  by  attach- 
ment." It  is  perfectly  plain,  then,  from  the  express  language  of 
this  latter  Act,  that  no  other  mode  can  be  pursued  or  resorted  to 
than  that  which  is  directed  and  pointed  out  by  it  in  terms  that 
cannot  be  mistaken.  There  can  be  no  seizure,  extension  or  sale 
of  the  property  of  the  county ;  the  payment  of  a  debt  owing  by  it 
can  only  be  enforced  after  judgment  obtained  therefor,  by  issuing 
a  writ  commanding  the  commissioners  to  pay,  &c.,  and  not  other- 
wise ;  and  if  the  commissioners  fail  or  refuse  to  pay  according  to 
the  command  contained  in  the  writ,  obedience  may  be  coerced  by 
attachment.  This,  however,  is  not  a  remedy  to  which  the  plaintiff 
has  even  the  colour  of  a  right  to  resort ;  for  he  has  no  claim  against 
either  the  county  or  its  commissioners.  It  is  not  alleged  or  pre- 
tended that  he  ever  made  any  contract  with  the  one  or  the  other 
for  furnishing  the  lime  for  which  he  claims  to  be  paid. 

Judgment  affirmed. 


Mehaffy 's  Appeal. 

The  Act  of  3d  April  1843  was  intended  to  remedy  the  evil  of  the  omission  or 
failure  of  the  prothonotary  to  enter  judgments  upon  the  lien  or  judgment  docket, 
and  not  to  cure  any  defective  or  erroneous  entry  :  hence,  in  the  appropriation  of 
the  proceeds  of  the  sale  of  real  estate  by  the  sheriff,  the  liens  must  be  paid,  as 
to  amount,  as  they  appear  upon  the  lien  docket,  although  it  be  erroneous,  and  the 
real  amount  is  exhibited  by  the  appearance  docket. 

APPEAL  from  the  decree  of  the  Common  Pleas  of  Lancaster 
county. 

On  the  27th  November  1830,  John  Mehaffy  obtained  a  judg- 
ment against  John  Harman  for  $700,  with  interest  from  the  1st 
April  1831.  On  the  7th  December  1835,  this  judgment  was  re- 
vived by  the  agreement  of  the  parties  for  $700,  with  interest  from 
the  27th  November  1832.  On  the  5th  December  1840,  the  judg- 
ment was  again  revived  by  the  agreement  of  the  parties,  and  in 
the  appearance  docket  the  entries  of  these  revivals  were  regularly 
made ;  but  in  the  lien  or  judgment  docket  the  entry  was  thus  : — 


Defendant,  Plaintiff, 


When  entered, 


Real  debt, 


Sept.  term  1840, 


Harman,  John.     John  Mehaffy.     Dec.  5th  1840.      $700.00.      No.204,sc./o«as. 

Upon  the  sale  of  the  real  estate  of  John  Harman,  the  money  was 
brought  into  court  for  appropriation,  and  the  judgment  of  John 
Mehafly  being  the  first  lien,  the  question  arose  whether  the  plain- 
tiff was  entitled  to  the  amount  as  exhibited  by  the  original  judg- 
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ment  and  its  revivals,  or  the  amount  exhibited  by  the  lien  docket, 
the  difference  being  in  the  amount  of  interest  upon  the  one  and 
the  other. 

The  court  below  (LEWIS,  President)  made  the  appropriation  to 
the  plaintiff  for  the  amount  of  his  judgment,  with  interest  from 
the  5th  December  1840,  as  it  appeared  on  the  lien  docket. 

Fordney,  for  the  appellant,  argued  that  it  was  the  design  of  the 
Act  of  3d  April  1843  to  relieve  a  party  from  the  mistake  of  the 
officer;  and  the  manifest  injustice  in  depriving  the  plaintiff  of  his 
money  without  any  fault  either  of  commission  or  omission,  should 
induce  the  court  thus  to  construe  the  Act. 

Franklin,  contra,  argued  that  the  Legislature  made  the  lien 
docket  the  evidence  and  notice  of  the  amount  of  a  judgment,  and 
an  equal  amount  of  injustice  might  be  done  to  others  if  the  omis- 
sion to  enter  the  judgment  for  the  right  amount  should  be  visited 
upon  them. 

PER  CURIAM.  It  is  unnecessary  to  go  into  a  particular  exami- 
nation of  the  question  here,  as  the  court  below  put  it  on  the  right 
ground.  The  words  of  the  statute  do  not  extend  to  the  case  be- 
fore us ;  and  if  they  did,  we  would  not  hold  it  to  be  within  the 
intention.  But  in  adopting  the  conclusions  of  the  Judge  we  do 
not  adopt  all  his  positions.  The  Legislature  cannot  arbitrarily 
take  an  estate  from  one  man  and  give  it  to  another.  On  the  con- 
trary, the  exercise  of  such  a  power  is  expressly  forbidden  by  the 
9th  section  of  the  Declaration  of  Rights,  which  provides  that  the 
citizen  shall  not  "  be  deprived  of  his  life,  liberty  or  property,  un- 
less by  the  judgment  of  his  peers  or  the  laws  of  the  land."  In  the 
main,  however,  his  argument  is  right. 

Decree  affirmed. 


Jenks  against  Fritz. 

Equity  will  relieve  a  party  from  the  effect  of  an  act  done  or  contract  made 
under  a  mistake  or  ignorance  of  a  material  fact. 

A  vendor  and  vendee  of  land  appoint  an  artist  to  ascertain  the  number  of  acres 
in  the  tract,  which  was  sold  by  the  acre,  and  upon  his  report  the  deed  was  exe- 
cuted and  delivered,  and  bonds  given  for  the  purchase  money.  Held,  that  in  an 
action  on  the  bond,  the  vendee  may  make  defence  on  the  ground  of  a  mistake 
made  by  the  artist  in  measuring  the  land. 

ERROR  to  the  Common  Pleas  of  Perry  county, 
vii.  —  26 
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Watson  Jenks  against  Israel  Fritz.  This  was  a  judgment 
entered  upon  a  warrant  of  attorney,  which  was  opened  by  the 
court,  and  defendant  let  into  a  defence  upon  the  merits.  The 
parties  then  agreed  to  the  following  facts  as  a  special  verdict: 

On  the  19th  of  December  1838,  Watson  Jenks  entered  into  an 
agreement  in  writing  to  sell  and  convey  a  tract  of  land  to  Joseph 
Marshall  and  Israel  Fritz ;  that  part  of  it  which  lay  north  of  the 
Clark's  Ferry  road  to  Joseph  Marshall,  and  that  part  south  to 
Israel  Fritz ;  and  a  conveyance  was  to  be  made  to  each  of  the 
said  vendees  on  the  1st  of  April  1840.  In  consideration  whereof, 
each  of  the  said  vendees  agreed  to  pay  to  the  said  Watson  Jenks, 
for  the  said  land,  $15  per  acre  for  each  and  every  acre  that  each 
of  the  said  tracts  should  contain;  the  actual  measurement  of 
which  was  to  be  ascertained  by  a  skilful  artist. 

A  skilful  artist  was  named  by  the  said  Israel  Fritz,  and  agreed 
to  by  the  said  Watson  Jenks,  who  went  upon  the  ground  and 
made  an  actual  survey,  and  found  that  that  part  of  the  said  tract 
of  land  so  sold  to  the  said  Israel  Fritz  contained  194  acres  and 
155  perches.  The  parties,  acting  upon  this  measurement,  exe- 
cuted the  contract ;  the  vendor  by  making  and  delivering  the  con- 
veyance, and  the  vendee  by  paying  that  part  of  the  purchase 
money  which  by  the  contract  was  payable,  and  giving  his  judg- 
ment bonds  for  the  residue  of  the  purchase  money,  payable  at  the 
several  times  mentioned  in  the  said  contract. 

This  judgment,  now  opened  by  the  court,  was  entered  for  the 
payment  due  the  1st  of  April  1844,  the  previous  payments  having 
been  all  made.  Since  the  1st  of  April  1843,  it  has  been  ascer- 
tained that  the  artist  employed  as  before  mentioned  to  ascertain 
the  quantity  of  land  thus  sold  and  conveyed  to  the  said  Israel 
Fritz,  made  a  mistake  in  the  measurement  of  two  of  the  lines  of 
the  said  tract  of  land  thus  conveyed  to  the  said  Israel  Fritz,  and 
the  same  does  actually  contain  only  175  acres ;  and  the  question 
presented  to  the  court  is,  whether  the  said  Israel  Fritz  is  entitled 
to  make  defence  to  the  payment  of  his  bonds  to  the  amount  of  the 
deficiency  of  the  land  thus  ascertained ;  if  he  be,  then  judgment 
to  be  entered  in  this  case  for  the  defendant ;  otherwise,  for  the 
plaintiff.  The  article  of  agreement,  deed  and  bonds  shall  be  con- 
sidered as  a  part  of  this  case,  as  if  fully  set  forth. 

The  court  below  (HEPBURN,  President)  rendered  a  judgment  for 
the  defendant. 

Reed,  for  the  plaintiff  in  error,  argued  that  the  appointment  of 
the  artist  by  the  parties  was  in  the  nature  of  a  submission  to  him, 
and  his  award  was  conclusive  upon  the  parties,  and  cited  7  Watts 
311;  6  Watts  359;  3  Serg.  $  Rawle  331.  But  when  this  was 
followed  up  by  an  acquiescence  of  the  parties,  and  an  execution 
of  the  contract  by  a  delivery  of  the  deed  and  bonds,  it  is  now  too 
late  to  correct  any  alleged  difference  between  the  parties  as  to  the 
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quantity  of  land.  6  Binn.  102;  1  Serg.  4*  Rawle  166;  13  Serg.  4* 
Rawle  136;  1  Watts  <$>  Serg.  442;    1  Rawle  384;  1  Watts  $ 

Serg.  88. 

Watts,  contra,  argued  that  the  cases  cited  for  the  plaintiff  in 
error  were  not  applicable  to  the  principles  of  this  case.  The 
question  here  is,  whether  equity  will  not  relieve  against  a  plain 
mistake,  occasioned  by  the  mutual  ignorance  of  the  parties  with 
regard  to  a  material  fact  ?  There  can  be  no  plainer  principle 
than  that  it  will.  It  is  not  analogous  to  the  case  of  a  submission 
and  award,  which  presumes  a  difference  between  the  parties  about 
the  matter  to  be  submitted ;  but  there  was  none.  The  contract 
was  not  executed  as  both  parties  intended  it  should  be,  and  sup- 
posed it  was. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — That  articles  of  agreement  for  the  sale  and  pur- 
chase of  lands  are  usually  merged  in  the  deed,  is  certainly  true  as 
a  general  proposition ;  but  to  this  rule  there  are  many  exceptions. 
It  clearly  does  not  extend  to  the  case  of  a  mistake  as  to  the  quan- 
tity, where  the  property  is  sold  by  the  acre,  arising  from  the  mis- 
calculation of  the  parties;  for  this  comes  within  the  rule  that 
equity  will  relieve,  when  an  act  is  done  or  contract  made  under 
a  mistake  or  ignorance  of  a  material  fact.  No  person  can  be  pre- 
sumed to  be  acquainted  with  all  matters  of  fact,  nor  is  it  possible 
by  any  degree  of  vigilance  in  all  cases  to  acquire  that  knowledge ; 
and  for  this  reason  a  court  of  equity  is  liberal  in  granting  relief  to 
prevent  injustice,  where  the  party  asking  it  cannot  be  charged 
with  culpable  negligence.  In  the  case  in  hand,  every  care  was 
taken  to  guard  against  error  by  referring  the  admeasurement  to  a 
person  of  known  skill ;  and  if  the  artist  had  acted  in  the  character 
of  a  judge,  as  in  M'Manus  v.  M'Cullough,  (6  Watts  359) ;  Brown 
v.  Cooper,  (7  Watts  311) ;  or  The  Monongahela  Navigation  Com- 
pany v.  Fenlon,  (4  Watts  fy  Serg.  205),  it  is  conceded  the  award 
would  be  conclusive.  And  it  would  be  the  same  if,  as  in  Packer 
v.  Grey,  it  was  the  settlement  of  a  doubtful  right.  But  when  it 
is  the  performance  of  a  mere  ministerial  duty,  a  mere  error  of  the 
agent  in  the  admeasurement,  a  different  case  is  presented.  As 
the  mistake  could  without  doubt  be  rectified  before  the  deed  was 
executed,  we  see  nothing  in  the  authorities  or  in  principle  to  pre- 
vent it  now,  the  contract  being  unexecuted  in  part,  some  of  the 
purchase  money  remaining  unpaid.  This  is  a  mistake,  not  igno- 
rance of  facts,  not  by  themselves,  but  another,  whom  the  parties, 
when  they  selected  him  for  that  purpose,  rationally  supposed  from 
his  peculiar  skill  would  certainly  ascertain  the  true  quantity  ;  and 
on  that  supposition  alone  were  the  deed  and  the  bonds  to  secure 
the  purchase  money  given.  The  quantity  of  land  the  tract  con- 
tained constitutes  a  material  ingredient  in  the  contract ;  and  the 


204  SUPREME  COURT  [Harrisburg 

[Jenks  v.  Fritz.] 

error,  it  is  admitted,  is  a  mutual  one,  which  disappoints  the  de- 
clared intention  of  both  vendor  and  vendee.  Both  parties,  it  is 
true,  are  equally  innocent;  but  it  would  be  against  conscience  to 
insist  on  payment  when  the  error  is  considered,  and  when  no 
blame  is  properly  imputable  to  any  person.  It  falls,  as  we  con- 
ceive, within  that  class  of  cases  so  frequently  occurring,  where 
equity  relieves  parties  from  the  consequences  of  a  mistake  of  a 
third  person,  as,  for  example,  of  a  scrivener,  in  drawing  the  agree- 
ment. 

Judgment  affirmed. 


Harper  against  Farmers'  and  Mechanics'  Bank. 

In  an  action  of  ejectment  in  which  the  defendant  claims  by  virtue  of  a  sheriff's 
sale,  and  the  question  being,  whether  the  levy  embraced  the  land  in  dispute,  it 
is  competent  for  the  party  to  give  in  evidence  the  return  of  survey  for  an  adverse 
claimant,  exhibiting  an  interference  with  the  land  in  controversy,  the  appearance 
of  the  parties  before  the  board  of  property,  and  their  decision,  for  the  purpose  of 
showing  that  at  that  time,  and  before  the  judgment  upon  which  the  sale  was 
made  had  been  obtained,  the  defendant,  as  whose  property  the  land  was  sold, 
claimed  it  as  his  own. 

A  certificate  of  the  proper  officer  that  "  the  above  is  a  true  copy  of  the  proceed- 
ing had  in  the  above  case  as  recorded  in  minute-book  remaining  in  the  office  of 
the  Secretary  of  the  Land-Office,"  &c.,  is  sufficient  evidence  of  its  being  a  true 
copy  of  the  whole  record,  unless  it  appear  otherwise  from  the  record  itself. 

It  is  the  duty  of  the  owners  of  unseated  lands  to  make  a  descriptive  return  of 
them  to  the  commissioners  of  the  county,  for  the  purpose  of  taxation;  and  the 
omission  to  do  so  will  subject  the  owner  to  the  assessment  of  a  four-fold  tax  upon 
them,  and  the  land  may  be  sold  for  its  payment.  But  the  owner  may  elect  to 
consider  the  land  as  seated,  and  return  it  to  the  assessor  as  such,  and  pay  the  tax 
accordingly  ;  and  if  he  does  so,  his  land  will  not  be  subject  to  assessment  as  un- 
seated, nor  to  the  penalty  of  a  four-fold  tax. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  of  ejectment  by  The  Farmers'  and  Me- 
chanics' Bank  against  John  Harper  and  Sarah  Miller  for  a  tract 
of  land. 

The  plaintiff  claimed  under  a  warrant  to  Moses  Foulk,  dated 
24th  March  1786,  and  survey  for  424  acres  22  perches,  made 
20th  December  1794,  and  upon  a  sheriff's  sale  to  the  plaintiff 
upon  a  judgment  in  their  favour  against  George  Ege,  No.  257, 
April  term  1820,  and  regularly  revived  by  subsequent  writs  of 
tdre  facias.  The  proceedings  were  read,  &c. 

The  defendants  rested  their  defence  on  two  grounds.  1st,  That 
the  levy  upon  which  the  sheriff  sold  to  plaintiff  did  not  embrace 
the  land  in  dispute.  2dly,  That  it  was  regularly  sold  at  treasurer's 
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sale,  and  the  title  vested  in  John  Harper,  the  defendant,  under 
that  sale. 

A  variety  of  evidence  was  given,  parol  and  written,  on  part  of 
plaintiff,  to  show  that  the  tract  in  question  was  in  fact  included 
within  the  levy ;  and  also  on  part  of  the  defendants  to  show  that 
it  was  not  included.  A  question  of  ownership  of  adjoining  tracts 
was  involved  to  ascertain  whether  the  Moses  Foulk  tract  was  or 
was  not  included.  In  the  progress  of  plaintiff's  testimony  on  this 
point,  they  offered  a  copy  from  the  records  of  the  board  of  pro- 
perty in  which  George  Ege  and  Thomas  Thornburgh  were  plain- 
tiffs, and  Samuel  White  defendant,  dated  3d  March  1817,  for  the 
purpose  of  showing  claim  of  title  to  this  land  in  1817  by  George 
Ege,  as  follows : 

George  Ege  and  Thomas  Thornburgh  v.  Samuel  White.  —  3d 
March  1817.  The  board  met.  Present,  all  the  members.  Plaintiffs 
claimed  part  of  a  tract  of  land  surveyed  to  said  White  on  his  war- 
rant of  the  8th  of  September  1814,  for  land  in  Cumberland  county. 
The  land  had  been  settled  and  improved  by  Peter  Hartman  & 
Son,  who  had  continued  the  residence  from  1770  till  1806,  when 
it  was  sold  to  William  Sterner,  who  in  1808  sold  to  Samuel  White. 
In  1794,  a  part  of  the  claim  of  Hartman  had  been  surveyed  on  a 
warrant  to  Moses  Foulk,  dated  4th  March  1798;  and  in  1795 
another  part  had  been  surveyed  on  a  warrant  to  Thomas  Thorn- 
burgh, dated  1st  October  1792.  It  did  not  appear  that  any  objec- 
tion had  been  made  to  these  surveys,  although  they  both  interfere 
with  what  was  claimed  by  the  improvement.  If  the  residence  had 
been  continued  until  White  obtained  his  warrant,  the  board  would 
consider  his  title  as  preferable;  but  as  the  residence  appears  to 
have  been  discontinued,  the  board  think  that  this  was  an  aban- 
donment; and  although  the  title  under  the  warrants  of  Foulk  and 
Thornburgh  could  not  have  affected  the  claim  under  the  settle- 
ment had  the  residence  been  continued,  yet  whenever  the  aban- 
donment took  place,  they  think  the  right  of  these  warrants  took 
effect;  and  having  taken  effect,  the  resuming  the  settlement  or 
taking  a  new  warrant  afterwards,  could  not  do  away  the  right 
under  these  warrants. 

The  board  therefore  decide  in  favour  of  plaintiffs,  and  direct  a 
new  return  to  be  made  on  White's  warrant,  including  only  what 
land  lies  between  the  surveys  of  Foulk  and  Thornburgh. 

I  do  hereby  certify  that  the  above  is  a  true  copy  of  the  pro- 
ceeding had  in  the  above  case  as  recorded  in  minute-book,  No.  8, 
pages  372  and  3,  remaining  in  the  office  of  the  Secretary  of  the 
Land  Office  of  Pennsylvania. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused 
the  seal  of  said  office  to  be  affixed  at  Harrisburg,  the  3d  day  of 
August,  A.  D.  1843. 

R.  M.  GRAIN,  [SEAL.] 
Deputy  Secretary  of  the  Land  Office. 

VII.  — 8 
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This  was  objected  to  by  the  defendants,  on  the  grounds  that 
the  record  offered  was  imperfect ;  that  the  board  had  no  jurisdic- 
tion of  the  subject  matter,  there  being  no  petition,  citation  or 
appearance ;  that  the  matter  was  ex  parte,  and  between  other 
parties ;  that  the  paper  offered  is  not  a  full  copy,  and  the  certifi- 
cate is  defective. 

These  objections  were  overruled  by  the  court  and  the  paper 
admitted.  Exception  was  taken  by  defendants. 

The  plaintiff  then  offered  a  certified  draft  of  a  tract  of  land  sur- 
veyed in  the  name  of  Samuel  White  in  1814.  Offered  to  show 
the  claim  of  George  Ege  at  that  time  to  the  Moses  Foulk  tract, 
and  the  boundary  of  that  tract.  The  defendants  object  to  the 
certificate  appended,  and  that  it  is  incompetent  testimony  to  prove 
the  facts  contained  in  the  said  certificate.  The  paper  was  as 
follows : 

A  draft  of  a  tract  of  land  situate  in  Dickinson  township,  Cum- 
berland county,  containing  209  acres  and  124  perches,  and  the 
usual  allowance  of  6  per  cent,  for  roads,  &c.,  surveyed  15th  July 
1815,  in  pursuance  of  a  warrant  granted  to  Samuel  White  for  200 
acres,  bearing  date  the  8th  of  September  A.  D.  1814. 

WILLIAM  LINE,  D.  S. 
To  Richard  T.  Leech,  Esq.,  S.  Gen.  Pa. 

N.  B. — I  do  certify  that  at  the  time  of  making  the  above  survey 
there  was  a  family  actually  residing  on  the  land  thereby  described ; 
that  part  of  the  above  survey  represented  by  the  blue  lines  is 
claimed  by  George  Ege  by  virtue  of  a  warrant  granted  to  Moses 
Foulk,  dated  4th  March  1786 ;  and  that  part  of  the  above  survey 
represented  by  the  red  lines  is  claimed  by  Thomas  Thornburgh, 
by  virtue  of  a  warrant  granted  to  him,  dated  1st  October  1792. 

WILLIAM  LINE,  D.  S. 

In  testimony  that  the  above  is  a  copy  of  the  original  on  file  in 
the  Surveyor-General's  office,  I  have  hereunto  set  my  hand  and 
the  seal  of  said  office,  at  Harrisburg,  this  26th  day  of  July  1843. 

JACOB  SALLADE,  S.  G.  [SEAL.] 

The  court  overruled  the  objections  and  admitted  the  papers, 
and  the  defendants  excepted. 

A  great  variety  of  other  testimony  was  given  on  both  sides, 
embracing  the  assessment  of  taxes,  viz :  a  four-fold  tax  by  the 
commissioners,  treasurer's  sale,  and  commissioner's  sale,  and  con- 
veyance to  John  Harper,  and  his  possession,  and  some  improve- 
ments made  by  him.  A  deed  from  George  Ege  and  wife  to  S. 
Miller,  dated  30th  December  1819,  and  a  power  of  attorney  from 
S.  Miller  to  George  Ege,  giving  him  the  control  of  the  property, 
dated  same  day,  &c.  The  facts  are  sufficiently  detailed  in  the 
points  presented  and  the  charge  of  the  court,  so  as  to  raise  the 
questions  made  or  decided  upon  the  trial. 
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The  defendant's  counsel  presented  the  following  points  for  the 
opinion  of  the  court  to  the  jury ; 

1st.  If  the  land  in  question  was  not  embraced  in  the  written 
levy,  whether  by  mistake  or  design,  the  plaintiff  cannot  in  any 
event  recover  in  this  action ;  that  the  scope  of  the  written  levy 
cannot  be  enlarged  by  any  other  proof,  so  as  to  make  it  include 
the  land ;  and  that  it  is  a  fact  to  be  determined  hy  the  jury,  whe- 
ther the  land  was  so  embraced  in  the  written  levy  or  not. 

2d.  That  the  return  of  the  deputy-surveyor  of  the  land  as  un- 
seated, the  taxation  as  exhibited  in  the  books  of  the  commissioners, 
and  the  sale  by  the  treasurer  to  the  commissioners,  and  by  the 
commissioners  to  John  M.  Woodburn,  and  by  him  to  John  Harper, 
the  defendant,  are  sufficient  in  law  to  vest  a  regular  title  to  the 
land  in  question  in  the  defendant,  and  in  the  absence  of  proof  to 
the  contrary,  is  sufficient  to  defeat  the  right  of  the  plaintiff  to 
recover. 

3d.  That  the  law  required  the  furnace  estate,  so  far  as  it  was 
seated,  to  be  assessed  and  taxed  as  seated  lands,  and  the  tracts 
that  were  unseated  to  be  assessed  and  taxed  as  unseated ;  and  that 
the  presumption  of  law  is,  that  the  taxes  on  the  seated  and  on  the 
unseated  respectively,  were  legally  assessed  and  collected ;  and 
unless  it  has  been  satisfactorily  proved  on  part  of  the  plaintiff, 
that  the  taxes  assessed  on  the  tract  in  question  were  paid,  the 
treasurer  and  commissioner's  sales  would  be  valid,  and  pass  the 
title  to  John  M.  Woodburn  the  purchaser,  no  difference  who  was 
the  owner  of  the  land  at  the  time. 

4th.  If  the  land  was  regularly  sold  at  treasurer's  and  commis- 
sioner's sales,  for  taxes  which  accrued  from  1806  till  1809,  and 
before  George  Ege  had  any  interest  in,  or  claim  to,  the  land  in 
question,  the  omission  to  have  the  deeds  under  which  John  Harper 
claims  recorded,  cannot  defeat  or  in  any  way  injure  the  title  of 
the  said  John  Harper,  and  that  this  is  a  matter  of  law  binding  as 
well  upon  the  jury  as  the  court. 

5th.  It  lies  on  the  plaintiff  to  prove  that  the  taxes  on  the  Moses 
Foulk  tract  for  the  years  1806,  7,  8  and  9,  were  paid,  otherwise 
the  treasurer's  sale  for  taxes  is  presumed  to  be  good,  as  the  plain- 
tiff has  only  shown  that  3900  acres  were  taxed  in  Middleton 
township  in  which  the  land  was  situated,  which  is  some  1200 
acres  less  than  the  quantity  assigned  to  George  Ege  as  described 
in  the  Inquisition,  and  as  attached  to  the  Holly  estate.  In  the 
absence  of  any  proof  of  what  quantity  was  in  Dickinson  town- 
ship, or  where  the  Dickinson  township  line  ran,  the  jury  cannot 
on  such  evidence  find  that  the  taxes  on  the  particular  tract  in 
question  were  paid,  and  there  is  no  other  proof  of  payment  in  the 
cause. 

6th.  If  this  land  was  unseated,  it  was  the  duty  of  the  owner  of 
the  Moses  Foulk  warrant  to  furnish  to  the  commissioners  of  the 
county  a  statement,  signed  by  such  owner  or  his  agent,  contain- 
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ing  a  description  of  the  said  tract,  the  name  of  the  person  to  whom 
the  original  title  from  the  Commonwealth  passed,  and  the  nature, 
number,  and  date  of  such  title.  This  legal  requisition  not  having 
been  complied  with,  it  became  the  duty  of  the  county  commis- 
sioners, when  such  default  was  discovered,  to  assess  a  four-fold 
tax  on  the  said  tract ;  and  this  having  been  done  and  a  sale  made 
in  accordance  with  the  Act  of  Assembly,  such  sale  was  valid,  and 
vested  the  title  in  the  commissioners ;  and  the  assessment  of  the 
taxes,  &c.  on  the  3900  acres  returned,  can  have  no  tendency  to 
invalidate  the  sale  made  as  above  stated,  whether  the  money  was 
paid  on  such  assessment  of  the  3900  acres  or  not.  See  Act  of 
20th  March  1806. 

The  court  below  (HEPBURN,  President)  answered  the  first  and 
second  points  in  the  affirmative,  as  legal  positions,  if  the  jury 
could  believe  the  facts  upon  which  they  were  predicated ;  as  to 
the  third  point,  they  thus  instructed  the  jury : 

"  The  law  undoubtedly  requires  that  so  far  as  the  furnace  estate 
was  seated,  it  should  be  assessed  and  taxed  as  such.  But  it  does 
not  necessarily  follow  that  the  woodland  connected  with  iron- 
works, which  are  used  by  an  iron-master  for  cutting  wood  and 
coaling  upon,  and  the  land  used  for  mining  purposes,  upon  which 
there  is  no  actual  residence  or  grain  raised,  should  be  returned  by 
him  as  unseated  lands.  If  they  are  used  sufficiently  to  attach  a 
personal  responsibility  to  the  owner  for  the  payment  of  the  taxes 
assessed  upon  them,  there  is  certainly  no  impropriety  in  returning 
them,  if  he  chooses  to  do  so,  as  seated  lands,  and  paying  the  taxes 
for  them  as  such.  There  is  nothing  in  any  of  the  Acts  of  Assem- 
bly to  which  we  have  been  referred,  that  says  he  shall  not  do  so. 
The  2d  section  of  the  Act  of  1804  directs  that  all  unseated  lands 
in  the  Commonwealth  shall  be  valued  and  assessed  for  the  purpose 
of  raising  county  rates  and  levies,  '  in  the  same  manner  as  other 
property.'  And  to  secure  more  effectually  the  return  of  this  kind 
of  property,  the  Act  of  28th  March  1806  was  passed,  imposing  a 
quadruple  tax  upon  all  delinquents.  But  most  assuredly,  if  the 
owner  had  returned  the  same  land  in  a  general  return  of  his 
whole  estate,  entered  upon  the  seated  list,  taxed  and  paid  as  such, 
the  same  land  was  not  again  liable  to  assessment  as  unseated,  for 
the  reason  simply  that  it  was  found  upon  the  return  of  the  deputy- 
surveyor  of  the  county.  The  design  was  to  secure  a  tax  and  the 
payment  of  it ;  that  accomplished,  whether  on  the  seated  or  un- 
seated list,  the  law  is  complied  with.  And  we  may  also  say,  for 
the  purposes  of  this  trial,  that  the  presumption  of  law  is,  that  the 
taxes  on  the  seated  and  unseated  land  respectively  were  legally 
assessed  and  collected.  It  is  true  that  it  devolves  on  the  plaintiff 
to  satisfy  you  that  the  taxes  upon  this  land  were  paid.  In  the 
absence  of  it,  the  treasurer's  and  commissioner's  sales  would  be 
valid,  and  pass  the  title  toWoodburn  irrespective  of  who  was  the 
owner  of  the  land  at  the  time." 
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4th  point.  The  Supreme  Court  at  an  early  day  had  this  subject 
before  them,  and  settled  the  law  upon  it  in  5  Bin.  497 — 502.  I 
read  from  the  latter  page,  where  the  court  say :  "Although  the 
words  of  the  Act  of  May  1775  are  general,  that  deeds  not  record- 
ed according  to  the  provisions  of  the  Act  shall  be  void  against 
subsequent  purchasers  without  notice,  yet  these  general  expres- 
sions must  be  construed  so  as  to  accomplish  the  intent  of  the  Act, 
which  was  to  protect  innocent  purchasers  from  suffering  by  the 
fraud  or  neglect  of  those  who  had  obtained  prior  conveyances 
from  the  same  person,  and  omitted  to  have  them  recorded.  If  un- 
recorded deeds  of  this  kind  were  to  prevail  against  subsequent 
purchasers,  no  human  prudence  would  be  sufficient  to  guard 
against  imposition,  because  the  title  submitted  to  the  examination 
of  the  last  purchaser,  independent  of  the  unrecorded  deed,  would 
be  perfect.  But  that  is  not  the  case  when  a  man  purchases  under 
a  title  totally  unconnected  with  the  first  deed.  He  is  entitled  to 
no  protection,  because  he  has  placed  no  faith  in  the  title  to  which 
the  unrecorded  deed  relates.  It  would  be  unjust  that  one  who 
has  purchased  under  a  bad  title,  should  have  his  estate  confirmed 
by  the  mere  accident  of  a  deed  between  two  persons,  with  whom 
he  had  no  privity  or  connection,  being  unrecorded.  It  appears  to 
me  clearly  that  cases  of  this  kind  are  not  within  the  meaning  of 
the  Act,"  &c.  We  therefore  instruct  you  as  desired  on  this 
point. 

5th  point.  It  lies  on  the  plaintiffs  to  prove  that  the  taxes  on  the 
Moses  Foulk  tract  for  the  years  1806,  7, 8  and  9  were  paid,  other- 
wise the  treasurer's  sale  for  taxes  is  presumed  to  be  good.  And 
whether  they  have  satisfied  you  of  this  fact,  you  will  decide,  of 
course,  in  view  of  all  the  evidence  in  the  cause  in  reference  to  it. 
The  other  facts  in  this  point  are  also  referred  to  you,  to  have  such 
weight  with  you  in  determining  the  case  as  they  merit.  You  will 
say,  therefore,  under  all  the  evidence  in  this  cause,  whether  these 
taxes  were  paid  or  not,  and  mould  your  verdict  accordingly. 

6th  point.  If  this  land  was  unseated,  and  was  not  embraced  in 
the  different  amount  of  lands  returned  by  Michael  Ege,  the  then 
owner,  as  part  of  his  estate,  upon  which  the  taxes  had  been 
assessed  and  paid  by  him,  it  was  the  duty  of  the  owner  to  furnish 
to  the  commissioners  of  the  county  a  statement  as  indicated  in 
this  point,  and  it  then  became  the  duty  of  the  commissioners  to 
assess  a  fourfold  tax  upon  it,  as  was  done  in  the  case  before  us; 
and  a  sale  made  for  this  tax  in  accordance  with  the  Acts  of  As- 
sembly would  be  a  valid  one,  and  vest  the  title  in  the  commis- 
sioners. But  we  cannot  instruct  you  that  if  the  3950  acres,  or 
the  lands  taxed  to  Michael  Ege  within  these  years  in  this  town- 
ship, embraced  the  tract  in  dispute,  and  that  these  taxes,  covering 
the  one  also  upon  this  tract,  with  the  others,  were  paid  by  Mr 
Ege,  that  it  would  not  invalidate  the  sale  for  taxes  by  the  trea- 
surer for  those  years.  On  the  contrary,  if  this  tract  of  land  was 
vn.  —  27  s  * 
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embraced  within  the  lands  returned  by  Mr  Ege  as  part  of  his 
estate,  upon  which  the  tax  had  been  assessed  and  paid  by  him  for 
these  same  years,  it  would  invalidate  the  sale,  and  the  defendant 
would  take  no  title  by  his  purchase. 

Reed  and  Biddle,  for  plaintiff  in  error.  The  board  of  property 
is  a  tribunal  which  derives  its  jurisdiction  from  statutory  enact- 
ment, and  by  its  constitution  proceedings  must  originate  before  it 
either  by  caveat  or  citation ;  but  the  proceedings  offered  and  given 
in  evidence  by  the  plaintiff  had  no  such  origin,  but  were  entirely 
ex parte  and  extra-judicial.  Act  of  8th  January  1791 ;  3  Smith's 
Laws  2.  Nor  was  the  record  so  certified  as  to  be  evidence.  1 
Wash.  C.  C.  Rep.  330 ;  3  Serg.  $  Rawle  207 ;  15  Serg.  $  Rawle 
98 ;  3  Serg.  $  Rawle  34;  6  Serg.  $  Rawle  118.  By  the  Act  of 
the  28th  March  1806,  it  is  made  the  duty  of  the  owners  of  un- 
seated land  to  make  a  descriptive  return  of  them  to  the  commis- 
sioners, and  the  fourfold  tax  is  imposed  as  a  penalty  for  the  omis- 
sion to  comply  with  the  law.  It  was  not  the  object  of  the  law  to 
secure  the  payment  of  taxes,  but  to  insure  a  faithful  and  honest 
return  of  the  land ;  and  it  is  a  matter  of  no  consequence  whether 
the  tax  was  actually  paid  or  not  as  assessed  by  the  officer ;  if  the 
law  were  not  complied  with,  the  penalty  has  been  incurred,  and 
the  sale  under  it  confers  a  good  title. 

Brandeberg  and  M'Clure,  contra.  The  two  bills  of  exception 
as  to  the  admission  of  the  proceedings  of  the  board  of  property 
and  the  survey  are  but  one  subject,  and  were  received,  not  as  evi- 
dence of  title  in  Ege,  but  merely  to  show  that  he  claimed  the  land 
as  part  of  the  Holly  estate  at  and  before  the  levy.  That  the  cer- 
tificate was  sufficient,  they  cited  13  Serg.  <$*  Rawle  135,  334;  2 
Watts  347 ;  1  Watts  57 ;  3  Yates  290.  The  owner  of  unseated  lands 
may  return  them  as  seated,  and  have  them  assessed  and  taxed  as 
such,  and  if  the  taxes  be  paid,  the  object  of  the  law  is  accomplished, 
and  it  would  be  unjust  to  sell  his  lands  for  the  non-payment  of  a 
penalty  which  should  never  have  been  imposed.  4  Watts  &  Serg. 
133—146 ;  5  Watts  382. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  ejectment  to  recover  424  acres  22  perches 
of  land,  claimed  by  the  plaintiff  on  a  warrant  to  Moses  Foulk, 
dated  the  4th  March  1806,  surveyed  the  20th  December  1794, 
of  which  George  Ege  was  the  owner.  A  judgment  was  obtained 
against  Ege  to  the  April  term  1820,  on  which  there  was  an  execu- 
tion, levy  and  inquisition  on  the  Mount  Holly  iron-works,  of  which 
the  tract  in  dispute,  as  the  plaintiff  alleges,  constitutes  a  part. 
The  property  was  sold,  and  plaintiff  was  the  purchaser. 

The  defence  is  rested  on  two  grounds : 

1.  That  the  levy  does  not  embrace  the  land  in  dispute. 


JV/aj/1644.]  OF  PENNSYLVANIA.  211 

[Harper  v.  Farmers'  and  Mechanics'  Bank.] 

2.  That  it  was  regularly  sold  at  a  treasurer's  sale  for  taxes,  and 
that  the  title  under  that  sale  is  vested  in  the  defendant. 

To  meet  the  first  ground  of  defence,  it  was  material  to  prove 
that  before  the  levy  was  made  by  the  sheriff,  George  Ege  claimed 
title  to  the  land  covered  by  the  warrant  to  Moses  Foulk ;  and  for 
that  purpose  the  plaintiff  offered  in  evidence  a  certified  copy  of 
the  record  of  the  board  of  property,  in  a  proceeding  in  which  the 
said  George  Ege  and  Thomas  Thornburgh  were  plaintiffs,  and 
Samuel  White  was  defendant.  They  also  offered  in  evidence  a 
certified  draft  of  a  tract  of  land  surveyed  in  the  name  of  Samuel 
White,  on  a  warrant  for  200  acres,  dated  the  8th  September  1814. 
These  two  pieces  of  testimony,  although  offered  separately,  and 
not  in  their  proper  order,  must  be  considered  together  as  one 
whole,  for  they  are  inseparably  connected,  and  serve  to  explain 
each  other.  The  transaction  appears  to  have  been  thus :  William 
Linn,  the  deputy-surveyor,  surveyed  a  tract  of  land  on  a  warrant 
granted  to  Samuel  White  for  200  acres.  At  the  time  of  the  sur- 
vey, a  family  was  residing  on  the  land.  George  Ege  claimed  part 
of  the  tract  by  virtue  of  the  Moses  Foulk  warrant,  and  the  other 
part  was  claimed  by  Thomas  Thornburgh,  by  virtue  of  a  warrant 
to  himself.  These  facts  the  deputy-surveyor,  as  he  was  bound  to 
do,  (vide  Sergeant  Land  Law  173,  and  the  Act  of  22c?  January 
1802 ;  3  Smith  Laws  480),  noted  on  the  survey,  and  certified  the 
same  to  the  surveyor-general,  particularly  describing  the  respec- 
tive claims  by  blue  and  red  lines.  This  was  in  the  nature  of  a 
caveat  against  accepting  the  survey,  and  prevented  the  surveyor- 
general  from  issuing  a  patent  to  White,  until  the  expiration  of  ten 
years  from  the  time  of  the  return,  without  the  order  of  the  board 
of  property  after  hearing  the  parties.  And  in  pursuance  of  this, 
this  proceeding,  it  cannot  be  doubted,  was  had.  The  parties  were 
all  present,  for  George  Ege  and  Thomas  Thornburgh,  the  cave- 
ators,  were  plaintiffs,  and  Samuel  White  was  defendant ;  and, 
after  a  full  hearing,  the  board  decided  in  favour  of  the  plaintiffs. 
Taking  it  altogether,  there  is  not  even  an  imperfection  in  the 
record.  Undoubtedly  the  court  had  jurisdiction ;  no  petition  or 
citation  was  necessary ;  the  return  of  the  deputy-surveyor  being 
in  the  nature  of  a  caveat,  and  it  manifestly  appearing  that  all  the 
parties  in  interest  were  present  at  the  hearing.  It  is  said  that 
the  paper  offered  is  not  a  full  copy,  and  that  the  certificate  is  de- 
fective ;  but  it  does  not  strike  me  that  it  is  liable  to  this  objection. 
It  purports  to  be  the  whole  record,  and  we  cannot  intend  it  to 
be  otherwise,  unless  something  appears  in  the  certificate  itself,  or 
on  the  record,  indicating  the  reverse.  We  must  take  it  that  it 
embraces  all  that  remains  in  the  office ;  for  even  if  the  record  was 
incomplete,  it  would  be  no  objection  to  its  admission  in  evidence. 
In  Edmiston  v.  Schwartz,  it  is  ruled  that  where  the  prothonotary 
certified  that  a  paper  offered  in  evidence  was  truly  copied  from 
the  records  of  the  Court  of  Common  Pleas  of  Cumberland  county, 
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it  was  sufficient  evidence  that  it  was  a  copy  of  the  whole  record. 
So  a  certificate  from  the  prothonotary  that  a  paper  contains  a 
copy  of  the  record,  means  a  copy  of  the  whole  record.  Voris  v. 
Smith,  (13  Serg.  fy  Rawle  334).  The  deputy-secretary  of  the 
Land  Office  certifies  that  it  is  a  true  copy  of  the  proceeding,  as 
recorded  in  Minute  Book  No.  8,  pp.  272-3,  remaining  in  the  office 
of  the  secretary  of  the  Land  Office.  This  we  cannot  But  under- 
stand as  being  a  certificate  of  the  whole  proceeding  of  the  board 
of  property,  recorded  in  the  minute  book  of  the  Land  Office,  the 
proper  and  only  place  of  recording  such  proceedings,  according  to 
the  usages  of  the  office.  We  cannot  suppose  there  is  any  other 
place  or  manner  of  making  such  entries.  Taking,  therefore,  the 
two  bills  of  exception  together,  we  think  the  court  was  right  in 
admitting  the  testimony  for  the  purpose  for  which  it  was  offered. 
The  remaining  objection  is  to  the  charge,  and  this  arises  on  the 
following  state  of  facts :  The  land  in  dispute,  the  Moses  Foulk 
tract,  was  part  of  a  body  of  lands  consisting  of  ten  tracts,  lying 
contiguous  to  each  other,  held  under  different  warrants,  called  the 
Mount  Holly  estate,  or  Mount  Holly  iron-works.  The  property, 
as  one  whole,  was  returned  and  assessed  by  the  proper  officer  of 
the  county  as  seated  lands,  for  taxes,  for  the  years  1806,  7  and  8 ; 
which  taxes,  as  the  jury  have  found,  were  regularly  paid  by  the 
owners  of  the  property,  under  whom  the  plaintiffs  claim.  After- 
wards, it  being  discovered  that  the  holder  or  owner  of  the  tract 
in  dispute  had  omitted  to  file  a  description  of  the  land,  as  is  di- 
rected in  the  Act  of  the  28th  March  1806,  and  in  that  particular 
had  failed  to  comply  with  the  injunctions  of  the  Act,  the  commis- 
sioners, without  any  notice  whatever  to  the  owners,  proceeded  to 
assess  a  fourfold  tax,  as  is  therein  prescribed.  For  payment  of 
these  taxes,  so  assessed,  the  tract  in  dispute  was  sold,  and  the 
person  under  whom  the  defendant  claims  became  the  purchaser ; 
and  this,  it  is  contended,  vests  in  him  a  complete  and  indefeasible 
title.  It  has  been  repeatedly  held  that  proof  of  payment  of  the 
tax  avoids  the  title  which  a  purchaser  at  a  treasurer's  sale  would 
otherwise  acquire.  Unless,  therefore,  there  is  something  peculiar 
to  this  case  which  makes  it  an  exception,  the  title  of  the  defendant 
is  defective.  And  this,  it  is  contended,  is  the  case,  because  the 
holder  omitted  to  comply  with  the  injunction  of  the  Act  of  the 
28th  March,  under  which  the  tract  in  dispute  was  sold.  It  is 
assumed  that  this  Act,  as  well  as  the  Act  of  the  4th  April  1805, 
to  which  it  is  a  supplement,  was  intended  to  apply  to  the  holders 
of  more  than  one  tract,  lying  contiguous  to  each  other,  to  avoid 
fraud,  the  result  of  a  contrary  practice.  This  may  in  part  be 
true,  but  not  altogether,  as  the  provisions  of  the  Act  apply  as  well 
to  the  owner  of  one  warrant,  as  to  the  holder  of  several  warrants 
lying  in  one  body.  The  mischief  would  seem  to  have  been,  that 
the  owner  of  unseated  lands  frequently  withheld  his  land  from 
taxation  altogether:  for  remedy  whereof,  it  is  made  his  duty, 
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under  the  penalty  of  a  fourfold  tax,  to  return  it,  with  a  particular 
description  thereof,  for  taxation,  in  order  that  that  species  of  pro- 
perty may  contribute  in  proportion  to  the  current  expenses  of 
the  county.  By  the  first  Act,  passed  the  4th  April  1805,  the  land 
is  only  liable  to  the  imposition  of  a  fourfold  tax  when  secreted  by 
the  holder,  implying  by  that  term  that  it  had  been  fraudulently 
concealed  from  the  knowledge  of  the  commissioners.  In  the  Act 
of  the  28th  March  1806,  which  repeals  the  former  Act,  the  word 
secretly  is  omitted,  from  which  an  inference  is  deduced  that  the 
Legislature  intended  that  the  omission,  proceed  from  what  cause 
it  may,  should  be  conclusive  of  the  right  to  impose  upon  the  owner 
the  penalty  prescribed  by  the  Act,  and  that,  consequently,  proof 
that  the  tax  had  been  paid  would  not  affect  the  title  in  the  hands 
of  the  purchasers.  But  this  would  not  seem  to  be  a  legitimate 
inference,  for  the  only  charge  which  is  made  is,  that  under  the 
first  Act  it  would  be  necessary  that  it  should  affirmatively  appear 
that  the  holder  had  been  guilty  of  a  fraudulent  concealment; 
whereas,  under  the  latter  Act,  whether  it  had  been  omitted  by 
negligence  or  design,  the  penalty  would  be  incurred.  In  either 
case,  the  holder  being  in  default,  it  was  thought  just  that  he  should 
suffer  the  penalty.  But  although  this  is  so,  yet  does  it  apply  to 
a  case  where  there  has  been  neither  negligence  nor  fraud,  but  a 
bond  fide  payment  of  the  tax  assessed  on  the  land,  as  seated,  by 
the  proper  officers  of  the  county,  where,  in  truth,  as  it  appears 
here,  there  has  been  the  utmost  good-faith,  and  where,  if  there 
has  been  a  mistake,  it  is  as  much  the  fault  of  the  assessors  as  the 
holders  ?  We  think  it  would  be  a  harsh  construction  of  the  Act, 
if,  under  such  circumstances,  the  holder  should  be  deprived  of  his 
land  under  a  proceeding  of  which  he  was  ignorant,  and  when  he 
had  a  right  to  believe  that  he  had  discharged  all  the  demands  of 
the  county  against  him.  The  primary  intention  of  the  supplement 
would  appear  to  be,  to  extend  the  time  for  complying  with  the 
injunctions  of  the  original  Act.  That  Act  required  the  holders 
to  file  their  claims  within  one  year  from  its  passage,  viz.,  4th  April 
1806 ;  the  supplement  prolonged  the  time  till  the  fourth  Monday 
in  November  following.  Where  a  person  is  the  holder  of  several 
tracts  contiguous  to  each  other,  held  under  different  warrants, 
there  is  no  doubt  that  it  is  his  duty  to  give  a  description  of  each 
and  every  tract  so  held,  the  name  of  the  person  or  persons  to 
whom  the  original  title  from  the  Commonwealth  passed,  and  the 
nature,  number  and  date  of  such  original  title.  And  when  he 
omits  to  comply  with  this  injunction,  he  renders  his  unseated  land 
liable  to  a  fourfold  tax  as  a  punishment  for  his  neglect.  The  very 
fact  of  such  failure  renders  him  obnoxious  to  the  penalty.  It  is 
the  duty  of  the  comnjissioners,  when  such  default  is  discovered, 
to  assess  on  every  such  tract  four  times  the  amount  of  the  tax  to 
which  such  tract  would  otherwise  be  liable,  and  to  enforce  the 
collection  in  the  same  manner  that  taxes  on  unseated  lands  are 
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assessed  and  collected.  In  the  case  in  hand,  the  land  was  un- 
seated, the  holder  neglected  to  file  such  a  description  as  is 
required,  it  was  duly  assessed  and  sold  by  the  commissioners,  and 
Mr  Woodburn,  under  whom  the  defendant  claims,  was  the  pur- 
chaser. And,  if  there  was  nothing  else  in  the  case,  it  must  be 
conceded  the  title  of  the  defendant  could  not  be  gainsaid.  But 
the  plaintiff' alleges,  and  so  the  jury  have  found,  that  the  tract  in 
dispute,  with  other  tracts  lying  contiguous  and  in  one  body,  were 
assessed  as  seated  tracts,  and  that  the  taxes,  this  among  the  num- 
ber, were  duly  paid.  The  only  object  of  the  several  Acts  on  this 
subject  is  to  secure  the  payment  of  taxes,  and  that  each  species 
of  property,  whether  seated  or  unseated,  should  bear  its  proper 
share  of  the  fiscal  burthens.  Here  this  object  was  more  than 
effected,  for  the  county  have  received,  not  one,  but  the  amount  of 
five  taxes.  We  will  suppose  that  at  the  time  the  commissioners 
were  about  to  impose  the  fourfold  tax,  the  holder,  Mr  Ege,  had 
become  aware  of  their  intention,  and  had  represented  to  them 
that  the  same  tract  had  been  already  assessed  as  a  seated  tract, 
and  as  such  the  taxes  had  been  duly  paid ;  would  it,  notwithstand- 
ing this  state  of  facts,  have  been  the  duty  of  those  officers  to  assess 
and  collect  four  times  the  amount  of  the  tax  to  which  the  tract 
would  have  been  otherwise  liable?  The  affirmative  of  this  pro- 
position, it  seems  to  me,  would  be  difficult  to  maintain.  The 
owner,  with  great  propriety  and  force,  could  urge,  "  It  is  true,  I 
have  not  returned  this  as  an  unseated  tract,  but  the  assessors,  in 
pursuance  of  their  duty,  have  assessed  it  as  a  seated  tract,  by 
which  the  county  has  received  more  than  they  otherwise  would 
be  entitled  to ;  for  seated  land  is  more  valuable,  and  is  therefore 
rated  at  a  higher  price  than  unseated.  Of  this  I  have  not  thought 
proper  to  complain,  but  have  paid  it  regularly  as  proper  officers 
have  assessed  it ;  and  now  you  wish  to  subject  me  to  a  penalty 
by  which  the  county  will  pocket  five  taxes,  instead  of  one."  In 
the  case  of  the  holder  of  one  tract,  this  injustice  would  be  most 
glaring;  but  the  iniquity  of  it  where  the  owner  holds  several  con- 
tiguous tracts,  is  the  same.  Here  the  assessment  was  of  one  body, 
as  seated  lands,  the  act  of  the  assessor ;  in  this  the  owner  acqui- 
esces, and  I  know  of  no  law  which  will  prevent  him  from  consent- 
ing that  it  should  be  taken  as  a  seated  tract,  even  where  it  is 
notoriously  otherwise,  and  liable  to  taxation  as  such;  for  it  is  to 
the  advantage  of  the  county  that  it  should  be  so  assessed.  Lari- 
mer v.  M'Call,  (4  Watts  fy'Serg.  135).  It  is  very  true  that  it  is 
advisable  for  the  holders  of  several  contiguous  tracts  to  comply 
strictly  with  the  terms  of  the  Act;  for,  without  this  precaution, 
he  necessarily  exposes  himself  to  great  peril,  for  in  many  cases  it 
would  be  very  difficult  for  him  to  prove  payment  of  the  very  tax, 
of  which  clear  proof,  it  is  granted,  ought  to  be  required.  What 
renders  the  case  particularly  hard  is,  that  the  owners  of  the  Mount 
Holly  iron-works  paid  the  taxes,  continued  to  pay  them  regularly, 
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and  were  not  aware  that  the  property  had  been  assessed  or  sold 
as  unseated ;  for  the  first  notice  they  had  of  the  defendant's  title 
was  at  the  trial  of  the  indictment  against  Ege  for  cutting  timber 
on  the  land  in  dispute. 

When  the  owner  neglects  to  pay  the  tax  assessed  on  his  pro- 
perty, he  suffers  for  his  neglect,  and  cannot  with  any  propriety 
complain ;  but  when  he  is  no  defaulter  in  that  respect,  and  sup- 
poses he  has  discharged  all  his  obligations  to  the  county,  he  surely 
has  a  right  to  object  to  the  loss  of  his  money  and  land  both.  The 
holder  here  paid  the  taxes  as  they  were  assessed  by  the  authorized 
officer ;  he  acquiesces  in  their  being  so  treated,  paid  more  than 
could  otherwise  be  demanded ;  and  surely  it  is  not  unreasonable 
to  rest  under  the  belief  that  his  land  would  not  be  sold,  at  least 
without  notice  of  such  intention.  And  certainly  we  should  have 
some  charity  for  the  course  pursued  by  the  assessor  in  assessing 
it  as  seated,  when  it  is  recollected  that  there  is  sometimes  great 
difficulty  in  distinguishing  one  species  of  property  from  the  other, 
and  that  it  is  the  duty  of  the  assessor  in  all  cases  to  treat  it  as 
seated  rather  than  unseated.  And  there  is  less  objection  here, 
where  both  the  owner  and  the  assessor  agreed  that  it  fell  within 
that  description,  and  where,  in  truth,  there  was  some  reason  to 
believe  it  was  a  seated  tract. 

Judgment  affirmed. 


Hastings  against  Wagner. 

A  long-continued  claim  of  title,  with  acts  of  ownership,  uncontested  by  adverse 
pretension  on  the  part  of  him  who  is  supposed  to  have  conveyed,  will  be  sufficient 
to  supply  the  place  of  an  absent  link  in  a  chain  of  title.  The  law  will  presume  a 
conveyance  to  have  been  made. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

Daniel  and  Mary  Hastings  against  William  Wagner.  This  was 
an  action  of  ejectment  for  a  tract  of  land.  The  plaintiff  gave  in 
evidence  a  warrant  of  the  1st  July  1784,  to  Thomas  Denton ;  20th 
April  1786,  survey  of  272  acres ;  18th  May  1786,  patent  to  Tho- 
mas Denton ;  9th  April  1787,  deed  Thomas  Denton  to  Matthew 
Clarkson  and  others,  commissioners  in  bankruptcy ;  19th  May 
1797,  deed  Matthew  Clarkson  and  others  to  Robert  Ralston ;  8th 
September  1788,  sale  of  Robert  Ralston  to  A.  G.  Claypole ;  A.  G. 
Claypole  conveyed  to  James  Thomson;  1st  January  1800,  deed 
William  Ellott,  sheriff,  to  John  Carson,  for  the  land  sold  as  the 
property  of  John  Harris ;  and  from  this  point  the  title  was  re- 
gularly deduced  down  to  the  present  plaintiffs.  It  was  also  proved 
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by  the  plaintiffs  that  the  taxes  were  regularly  paid  by  those  under 
whom  they  claimed.  The  defendant  claimed  under  a  different 
warrant  survey  and  title,  and  payment  of  taxes. 

The  court  instructed  the  jury  "that  the  plaintiff  was  not 
entitled  to  recover,  because  one  link  in  the  chain  of  his  title  is 
wanting,  and  not  accounted  for.  The  title  is  traced  into  James 
Thompson,  but  it  is  not  shown  that  he  conveyed  to  Harris,  as 
whose  property  it  was  sold  at  sheriff's  sale.  The  defect  the  plain- 
tiff has  attempted  to  supply  by  showing  that  Harris  and  those 
claiming  under  them  have  paid  taxes  for  twenty  years  and  up- 
wards. But  the  defendants  show  that  those  under  whom  they 
claim  have  paid  taxes  during  all  that  period  on  the  land  according 
to  their  title.  Now  no  presumption  of  title  in  Harris  can  arise 
from  payment  of  taxes,  or  against  the  defendants,  for  they  were 
paying  their  own  taxes  according  to  law,  and  it  was  of  no  concern 
to  them  that  others  were  paying  taxes  in  assertion  of  a  title  that 
has  not  been  traced  into  plaintiff.  To  which  opinion  plaintiff's 
counsel  excepted." 

/.  T.  Hale,  for  plaintiff  in  error,  cited  1  Watts  4*  Serg.  324. 
401 ;  2  Binn.  55.  468 ;  2  Wend.  13. 

Blanchard,  for  defendant  in  error,  cited  10  Serg.  fy  Rawle, 
390. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  principle  of  Taylor  v.  Dougherty  applies 
itself  to  the  question  for  decision  with  conclusive  force.  A  con- 
veyance was  presumed,  in  that  case,  from  exclusive  payment  of 
taxes  for  thirty  years  by  the  presumptive  grantee,  without  counter- 
claim or  tender  of  the  taxes  by  the  presumptive  grantor.  True, 
the  question  had  respect  to  the  presumption  of  a  conveyance  from 
a  warrantee  to  one  who  was  supposed  to  have  originally  been  the 
beneficial  owner  of  the  title ;  and  it  is  also  true  that  the  practice 
of  the  land-office  in  granting  warrants  and  locations  in  the  names 
of  trustees  for  the  true  owners,  was  mentioned  as  a  circumstance 
which  gave  countenance  to  the  presumption.  But  the  practice 
was  viewed  not  as  the  mother  of  it,  or  as  anything  more  than  a 
powerful  ingredient  in  the  evidence  necessary  to  start  it  in  the 
particular  instance.  In  the  case  before  us,  the  warrantee  was  in- 
disputably the  beneficial  owner,  because  the  conveyance  attempted 
to  be  presumed  is  not  from  him,  but  from  the  third  grantee  of  his 
title  after  it  had  been  completed  by  a  patent;  but  though  the  pre- 
sumption derives  no  encouragement  from  the  usages  of  the  land- 
office,  it  certainly  is  aided  by  the  circumstances  usually  attendant 
on  sheriff's  sales.  Our  courts  have  not  specific  chancery  powers 
to  enforce  the  delivery  of  title-deeds,  and  our  habit  of  perpetuating 
the  evidence  of  the  originals  makes  the  want  of  such  powers  less 
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felt.  But  it  is  notorious  that  the  muniments  of  the  title  are  often 
captiously  withheld  by  the  debtor  from  the  sheriff's  vendee ;  and 
when  an  unrecorded  link  in  the  chain  is  thus  retained,  what  is 
the  purchaser  to  do?  He  might  possibly  supply  it  by  common 
law-proof  of  its  contents,  but  he  could  seldom  do  so  at  the  end  of 
thirty  years,  when  the  witnesses  would  in  the  course  of  things 
have  passed  away ;  or  he  might  perpetuate  the  evidence  of  it  if  it 
were  fresh,  yet  it  might  be  so  stale  as  to  baffle  inquiry  at  the  time 
of  his  purchase.  What  is  the  next  best  evidence  of  it  against  a 
third  party  ?  Undoubtedly  long-continued  claim  of  title,  with  acts 
of  ownership  unconlested"  by  adverse  pretension  on  the  part  of 
him  who  is  supposed  from  it  to  have  conveyed.  There  may  even 
be  no  deed  to  be  proved,  as  the  absent  link  may  have  consisted 
of  adverse  possession  and  a  transfer  of  the  title  by  the  Statute  of 
Limitations.  It  is  very  true  that  title  to  wild  land  cannot  have 
been  gained  by  the  statute;  but  the  presumption  has  regard  to 
every  condition  of  the  estate.  Then  if  the  policy  dictated  by  the 
peculiar  nature  of  our  transfers  would  not  raise  the  presumption 
of  a  conveyance  from  thirty  years' undisputed  claim,  and  acts  of 
ownership  superadded,  as  well  in  favour  of  a  purchaser  at  sheriff's 
sale,  as  in  favour  of  the  equitable  claimant  of  a  warrant,  there 
would  be  a  defect  somewhere.  But  the  truth  is,  there  is  nothing 
peculiar  to  the  state  of  the  properly  in  either  case.  The  principle 
laid  down  in  Kingston  v.  Leslie,  (10  Serg.  4*  Rawle  383), — and  it 
is  the  true  one — was  predicated  generally.  "  I  do  not  know,"  said 
Chief  Justice  TILGHMAN,  "  that  there  is  any  positive  rule  defining 
the  time  necessary  to  create  a  presumption  of  conveyance." 
Again :  "  The  rational  ground  for  presumption  is  when  the  con- 
duct of  the  party  out  of  possession  cannot  be  accounted  for  without 
supposing  that  he  has  conveyed  to  the  one  who  is  in  possession." 
In  that  case  the  conveyance  of  a  patented  title  was  presumed  from 
the  quiescence  of  the  presumptive  grantor  from  1746  to  1783; 
while  the  presumptive  grantee  was  receiving  the  rents  and  paying 
the  taxes.  It  is  true,  the  latter  was  in  the  actual  possession,  and 
in  this  case  he  was  not.  It  is  true  also,  that  in  respect  to  the 
land  at  present  in  contest,  the  actual  possession  has  been  adverse 
to  him,  insomuch  as  possibly  to  bar  him  by  the  Statute  of  Limita- 
tions. But  each  of  the  parties  has  been  respectively  in  possession 
of  the  rest  of  his  survey;  the  one  constructively,  the  other  actually 
by  settlement  and  residence.  But  to  raise  the  presumption  of  a 
conveyance,  the  question  of  possession  is  between,  not  these  two, 
but  the  presumptive  grantor  and  the  presumptive  grantee ;  and  it 
is  not  whether  the  former  specifically  conveyed  the  spot  in  dis- 
pute, but  whether  he  conveyed  the  tract  of  which  it  is  a  part. 
He  has  been  out  of  possession  of  the  whole,  and  how  can  we,  in 
the  language  of  Chief  Justice  TILCHMAN,  account  for  his  silence 
for  thirty  years,  without  supposing  that  he  had  conveyed  to  him 
who,  during  that  time,  performed  the  services  to  the  public;  and 
vii.  — 28  T 
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if  the  law  will  raise  a  presumption  from  his  acquiescence  in  the 
claim  and  acts  of  ownership  of  the  other  that  he  conveyed  the 
tract,  there  will  be  no  reason  to  presume  that  the  land  in  contest 
was  excluded.     Now  it  is  notorious  that  the  plaintiff  has  had  all 
the  possession  of  the  tract  which  acts  of  ownership,  uncoupled 
with  actual  occupancy,  could  give.    He  has  bought  it,  paid  for  it, 
and  publicly  asserted  a  title  to  it  for  thirty  years,  without  the 
appearance  of  a  competitor  to  challenge  his  right.  He  has,  indeed, 
not  been  in  actual  possession  of  it ;  but  he  has  had  all  the  indices 
of  constructive  possession  except  an  unbroken  chain  of  convey- 
ances ;  and  the  only  question  is,  whether  it  may  not  be  a  founda- 
tion for  a  presumptive  conveyance  to  fill  the  place  of  the  absent 
link.     Had  the  presumptive  grantor  contested  the  title  of  either 
of  the  litigants  to  the  land  in  contest,  it  might  have  been  a  decisive 
circumstance  of  rebuttal  ;  but  as  he  fled  the  field,  what  matters  it 
which  of  the  combatants  had  possession  of  it  ?     That  actual  pos- 
session, though  a  powerful  circumstance,  is  not  indispensable  to  a 
presumption  of  the  sort,  is  shown  by  Read  v.  Goodyear,  (17  Serg. 
4*  Rawle  350),  in  which  want  of  claim  and  an  omission  to  pay 
taxes  for  twenty-one  years  by  a  warrant-holder  whose  land  had 
previously  been  sold  as  unseated,  were  held  to  raise  a  presump- 
tion of  ouster  or  abandonment ;  and  the  case  of  Naglee  v.  Albright, 
(4  Whart.  291),  differs  no  further  than  to  say  that  exclusive  pay- 
ment of  taxes  is  not  evidence  of  ouster  to  give  effect  to  the  Statute 
of  Limitations.     That  is  undoubtedly  true  as  regards  barring  the 
former  owner  of  the  title ;  but  what  has  it  to  do  with  an  objection 
to  deduction  of  title  by  a  third  party?     In  consonance  with  the 
general  principle  is  Neiman  v.    Ward,  (1  Watts  $  Serg.  79),  in 
which  a  return  of  survey,  uncontradicted  for  twenty-one  years, 
was  held  to  be  conclusive  that  the  survey  had   been  regularly 
made.     Yet  the  presumption  in  these  cases  rested  on  no  actual 
possession.     These  presumptions  conduce  to  repose;  and  there  is 
a  growing  tendency  to  encourage  them  not  only  here  but  else- 
where.    In  Klock  v.  Hudson,  (3  Johns.  Rep.  375),  the  Supreme 
Court  of  New  York  were  of  opinion  that  to  constitute  a  defence 
in  ejectment,  an  outstanding  title  in  a  third  person  must  be  a  pre- 
sent and  an  operative  one,  else  it  will  be  presumed  to  have  been 
extinguished.     In  the  present  case  it  can  be  presumed  to  have 
been  extinguished  only  by  a  conveyance ;  and  to  whom  ?     Not  to 
the  defendant,  who  does  not  pretend  to  claim  under  it,  but  to  the 
plaintiff,  who  has  claimed  the  tract  for  thirty  years,  and  acted  as 
the  owner  of  it.     In  Orr  v.  Cunningham,  (4  Watts  4*  Serg.  294), 
a  conveyance  of  the  warrant  might  have  been  presumed,  had  not 
the  evidence  disclosed  facts  and  circumstances  utterly  inconsistent 
with  it.     It  has  been  said,  however,  that  evidence  which  may  be 
sufficient  to  make  out  a  title  against  one  who  stands  on  possession 
alone,  may  not  be  sufficient  to  make  it  out  against  another  who 
stands  on  possession  coupled  with  an  appearance  of  right.     But 
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till  the  plaintiff  has  shown  title  in  himself,  the  defendant  may  fold 
his  arms,  on  the  very  ground  that  against  a  wrong-doer  of  what- 
ever stamp — and  every  assailant  without  right  is  a  wrong-doer — 
possession  is  as  good  as  a  patent.  Now  the  plaintiff  cannot  be 
distinguished  from  a  wrong-doer  before  he  has  shown  his  title ; 
and  till  that  is  done,  it  does  not  appear  whether  the  defendant  is 
merely  an  intruder  or  not.  But  the  presumption  rests  on  broader 
ground;  and  it  ought  in  this  instance  to  have  been  put  to  the  jury 
as  presumptive  evidence  of  a  conveyance  subject  to  be  rebutted 
only  by  countervailing  proof. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Shaffer  against  Watkins. 

A  transfer  of  personal  property  which  creates  a  trust,  whether  secret  or  avowed, 
in  favour  of  the  grantor,  renders  the  transaction  fraudulent  and  void  in  legal  con- 
templation, even  though  there  may  be  mingled  with  it  provisions  in  favour  of 
preferred  creditors. 

The  proceeding  under  the  Act  of  the  16th  June  1836,  relating  to  executions, 
which  authorizes  a  bill  of  discovery,  is  not  confined  to  a  mere  discovery  of  the 
goods,  chattels  and  effects  of  the  defendant,  so  as  to  enable  the  plaintiff  to  pro- 
ceed with  his  execution ;  but  when  the  defendant  and  garnishee  are  brought  into 
court  by  scire facias,  and  interrogatories  are  filed  and  answered,  the  court  may,  if 
fraud  be  discovered,  render  a  joint  judgment  against  the  original  defendant  and 
the  garnishee  for  the  plaintiff's  debt,  upon  which  an  execution  may  issue  against 
them. 

A.  fieri  facias  and  alias  fieri  facias  cannot  legally  issue  and  be  made  returnable 
to  the  same  term. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

Watkins,  Dungan  &  Rust  against  Daniel  Shaffer  and  Washing- 
ton Shaffer.  This  was  a  proceeding  under  the  Act  of  16th  June 
1836,  relating  to  executions. 

The  plaintiffs  obtained  a  judgment  against  Daniel  Shaffer,  upon 
which  a  fieri  facias  and  attachment  were  issued,  which  was  re- 
turned, served  upon  Washington  Shaffer  as  garnishee.  On  the 
29th  July  1843  a  scire  fadas  was  issued  against  Daniel  and  Wash- 
ington Shaffer,  and  a  petition  was  presented  t%  one  of  the  Judges 
of  the  court  of  Perry  county  by  defendants  in  error,  setting  forth 
the  judgment,  and  that  they  had  reason  to  believe  that  Daniel 
Shaffer  had  personal  property  to  satisfy  the  judgment,  &c.,  but 
that  he  had  transferred  the  same  to  his  son  Washington,  and  that 
Washington  was  in  possession  of  the  said  property ;  and  praying 
the  Judge  to  award  a  scire  facias  directed  to  the  said  Daniel  and 
Washington,  to  appear  and  answer  to  the  charge  against  them,  to 
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answer  interrogatories,  and  to  abide  the  judgment  of  the  court  in 
the  premises.  The  writ  of  scire  facias  contained  a  recital  of  the 
judgment,  the  alleged  transfer  of  the  personal  property  by  Daniel 
to  Washington  Shaffer,  by  reason  whereof  the  said  plaintiffs  in 
the  judgment  could  not  have  execution  of  the  same,  and  that 
Washington  Shaffer  was  in  possession  of  the  property,  and  recit- 
ing also  the  order  of  Judge  BLACK  awarding  the  scire  facias,  &c., 
and  concluded  by  notifying  the  said  Daniel  and  Washington  to 
appear  before  the  Court  of  Common  Pleas,  &c.,to  answer  the  bill 
and  all  such  interrogatories  as  should  be  propounded  to  them,  or 
show  cause  why  they  should  not,  and  to  abide  the  judgment  of 
the  court  in  the  premises,  &c. 

The  defendants  appeared  to  the  scire  facias,  whereupon  the 
plaintiffs  filed  interrogatories  to  be  propounded  to  each  of  the 
defendants. 

Washington  Shaffer  appeared  in  open  court,  and  being  duly 
sworn  deposes  and  says,  in  answer  to  the  interrogatories  filed,  as 
follows,  to  wit : 

To  Interrogatory  No.  1.  He  deposes  and  says,  that  on  the  7th 
day  of  July  1842  this  deponent  purchased  the  store  then  belong- 
ing to  his  father,  in  Bloomfield,  from  his  father ;  the  terms  of 
which  purchase  are  set  forth  in  a  written  agreement  hereto  at- 
tached and  made  part  of  this  Answer.  The  agreement  was  made 
and  the  paper  written  the  time  it  bears  date,  and  was  executed 
before  John  B.  Carson,  the  subscribing  witness,  and  that  this  de- 
ponent then  took  possession  of  the  store  as  his  own,  and  has  so 
continued  ever  since.  He  has  sold  out  a  large  quantity  of  the 
original  stock,  and  laid  in  fresh  supplies  at  two  different  times  by 
purchases  in  Philadelphia,  to  an  amount  over  $2000,  before  this 
writ  was  issued. 

Answer  to  No.  2.  Part  of  the  goods  now  in  the  store  are  some 
of  the  stock  brought  to  Bloomfield  by  me  in  the  spring  of  the  year 
1842,  and  part  of  those  I  purchased  since.  The  store  belonged 
to  my  father  when  removed  here  in  1842  by  rne,  acting  as  clerk 
or  agent  for  my  father. 

Answer  to  No.  3.  Deponent  says  that  an  inventory  was  taken 
of  the  goods  and  stock  at  the  time  the  store  was  removed  from 
Mercersburg,  in  Franklin  county,  to  Bloomfield,  and  a  regular 
appraisement  or  valuation  was  made  at  the  original  cost  and  car- 
riage ;  that  the  inventory  and  appraisement  amounted  to  $3801.87 ; 
the  said  inventory's  hereto  annexed  and  makes  part  of  this  an- 
swer. In  consideration  of  the  quality  of  goods,  and  the  prices 
and  term  of  payments,  there  was  a  deduction  of  5  per  cent,  made 
upon  the  gross  amount  of  the  stock.  After  its  deduction,  together 
with  a  deduction  of  8890  on  account  of  goods  and  moneys  taken 
out  by  Daniel  Shaffer,  the  remainder  amounted  to  the  above  sum 
of  $3801.87. 

No.  4,  Answer.  An  inventory  was  made  just  before  the  removal 
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from  Mercersburg,  and  it  is  hereto  annexed  and  makes  part  of 
this  answer. 

No.  5,  Answer.  The  deponent  says  he  purchased  the  said  goods 
from  his  father  bona  fide,  and  did  not  receive  them  as  a  gift,  and 
agreed  to  pay  the  full  value.  The  terms  are  set  forth  in  the  agree- 
ment dated  7th  of  July  1842,  and  hereto  annexed,  and  there  were 
no  other  or  different  terms  from  those  expressed  in  the  said  agree- 
ment. The  same  agreement  sets  out  the  consideration,  the  time 
and  manner  in  which  it  was  to  be  paid. 

No.  6,  Answer.  Deponent  says  he  has  paid  of  the  purchase  mo- 
ney or  consideration,  in  pursuance  of  the  purchase  and  agreement, 
the  sum  of  $1227.53,  as  appears  by  the  statement  hereto  annexed, 
which  makes  part  of  this  answer,  and  shows  the  time  when  paid, 
and  to  whom  paid.  After  deducting  said  payments,  the  residue 
of  the  purchase  money  of  the  said  store  remains  unpaid,  and  is 
payable  according  to  the  agreement  of  the  parties,  and  annexed 
to  this  answer. 

No.  7,  Answer.  Deponent  says  there  was  no  agreement,  stipu- 
lation or  undertaking  by  me,  as  part  of  the  consideration  of  said 
transfer,  to  pay  an  annuity  or  any  gross  sum  to  my  grandmother, 
Mrs  Shaffer,  in  consideration  of  her  releasing  her  interest  in  a 
recognizance  in  the  Orphans'  Court  of  Franklin  county,  which 
bound  real  estate  sold  by  my  father  in  the  spring  of  the  year  1842, 
as  set  forth  in  this  interrogatory.  Deponent  understood  that  his 
grandmother,  Mrs  Shaffer,  had  released  to  his  father  the  lien  of 
certain  recognizances  in  Franklin  county,  and  his  father  had  given 
a  note  with  security  to  Mrs  Shaffer  for  the  payment  of  the  sum 
stipulated  between  them  to  be  paid  to  her.  The  bond  given  by 
my  father  to  my  grandmother  is  dated  the  20th  March  1841, 
signed  by  Daniel  Shaffer,  J.  H.  Murphy,  J.  H.  Williamson  and  J. 
B.  Carson,  and  this  deponent ;  but  owing  to  the  minority  of  the 
deponent  he  did  not  sign  the  said  bond  as  surety  till  he  came  of 
age,  viz.,  about  the  1st  of  February,  A.  D.  1842.  This  transac- 
tion had  no  relation  or  connexion  in  any  way  with  the  subsequent 
purchase  of  the  store.  A  copy  of  the  bond  referred  to  is  hereto 
annexed  and  makes  part  of  this  answer. 

No.  8,  Answer.  Deponent  was  to  pay  the  interest  on  the  $2000 
to  his  grandmother  during  her  natural  life,  and  to  pay  the  said 
principal  sum  of  $2000  to  his  father  one  year  after  the  decease  of 
the  said  Mrs  Shaffer,  whom  deponent  understood  to  be  over  70 
years  of  age,  &c.  The  time  for  the  payment  of  said  interest  and 
principal  deponent  gave  his  note,  dated  the  7th  July  1842,  which 
note  makes  part  of  this  answer,  being  hereto  annexed.  The  note 
referred  to,  and  hereto  annexed,  shows  the  manner  in  which  said 
payments  were  to  be  made ;  and  there  were  no  other  or  different 
terms  agreed  upon,  as  before  stated.  The  releasing  of  the  lien 
had  no  part  or  connexion  with  the  transaction. 

No.  9,  Answer.  There  were  no  such  stipulations  or  agreement 

vn. — T* 
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as  set  forth  in  this  interrogatory.  The  whole  terms  and  stipula- 
tions are  set  forth  in  the  note  referred  to,  and  in  no  event  was  the 
store  to  be  taken  back,  or  to  be  returned  by  me  to  my  father. 
The  purchase  was  absolute  and  unconditional. 

No.  10,  Answer.  I  did  agree  to  pay  the  principal  $2000  to  my 
father  one  year  after  the  death  of  my  grandmother,  and  did  give 
him  a  note,  being  the  same  above  referred  to  and  attached.  It 
was  executed  and  delivered  on  the  day  of  its  date,  and  not  since 
the  commencement  of  the  proceedings  referred  to  in  this  interro- 
gatory. 

No.  11,  Answer.  Deponent  answers  this  interrogatory  in  the 
negative  out  and  out,  except  so  far  as  regards  the  liability  upon 
the  note  above  referred  to  when  it  shall  fall  due. 

No.  12,  Answer.  Deponent  says  that  the  proceeds  of  the  store 
are  applied  by  deponent  to  the  debt  of  my  father  before  referred 
to,  which  I  assumed  and  agreed  to  pay  as  part  of  the  purchase 
money  of  said  store,  and  not  to  any  other,  or  in  the  way  my  father 
designates  or  has  designated. 

No.  13,  Answer.  Deponent  says  that  the  contract  on  his  part 
was  fair  and  honest,  according  to  its  import.  He  knew  at  the 
time  his  father  was  indebted  to  different  persons,  but  he  believed 
he  had  ample  means  to  pay  them  all.  It  was  no  part  of  the  object 
of  the  transfer,  so  far  as  deponent  knows  or  ever  did  know,  to 
prevent  the  creditors  of  his  father  from  taking  the  goods  in  execu- 
tion for  his  debts. 

No.  14,  Answer.  Deponent  says  he  is  the  bona  fide  owner  of  the 
store  held  in  his  name  and  in  his  possession  in  Bloomfield ;  and  it 
does  not  in  fact  belong  to  his  father,  Daniel  Shaffer.  Deponent  is 
not  merely  his  agent,  and  cannot  return  the  store  to  his  father  at 
option.  There  is  no  secret  agreement  or  understanding  between 
the  parties,  and  never  was. 

No.  15,  Answer.  Deponent  attained  his  age  of  21  years  the  29th 
January  1842,  and  was  in  the  employment  of  his  father  at  the  time. 

No.  16,  Answer.  Deponent  avows  that  he  did  not  hold  or  pos- 
sess any  property  of  any  consequence  before  he  attained  the  age 
of  21  years. 

No.  17,  Answer.  Deponent  says  he  did  not  come  into  the  pos- 
session of  any  property  or  money,  by  gift,  devise,  bequest  or  other- 
wise, when  he  attained  the  age  of  21  years. 

Deponent  depended  upon  his  skill  as  a  merchant,  and  his  own 
industry  and  care,  to  be  able  out  of  the  stock,  and  its  renewal,  to 
meet  the  engagements  he  entered  into  for  its  purchase ;  and  depo- 
nent now  believes,  if  not  too  much  obstructed  in  his  business  by 
these  different  suits,  that  he  will  beyond  doubt  be  able  to  meet  his 
said  engagements. 

Sworn  and  subscribed  in  open  court,  the  10th  August  1843. 

WASHINGTON  SHAFFER. 

Attest:  A.  T.  TOPLEY,  Clerk. 
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This  is  to  show  that  I  have  this  day  bought  the  store  of  my 
father,  Daniel  Shaffer,  taking  the  inventory  of  March  15,  1842, 
which  amounts  to  $3801. 87£,  after  deducting  the  amount  he  has 
received  from  me  since,  taking  the  books  of  the  establishment  and 
agreeing  to  pay  the  following  debts  for  him : 

To  pay  Elizabeth  Shaffer,  with  interest, $2000.00 

Matthew  Patton,  in  6  months,  with  interest 200.00 


Jacob  Laymaster, 

Peter  Cook, 

Marshall  College, 

Lackens's  heirs,  _ 

Kennedy  &  Julian,  in  Oct.  1842 


300.00 
300.00 
165.00 
157.00 
684.00 


Blootnfield,  July  7th  1842. 

We  the  undersigned  do  agree  to  the  above  statement,  given 
under  our  hands  and  seals  at  Bloomfield,  this  7th  day  of  July  1842. 

DANIEL  SHAFFER,  [L.  s.] 

WASHINGTON  SHAFFER,  [L.  s.J 
Witness  present — JOHN  B.  CARSON. 

Know  all  men  by  these  presents,  That  we  the  undersigned  sub- 
scribers, of  the  borough  of  Mercersburg,  in  the  county  of  Frank- 
lin, and  State  of  Pennsylvania,  are  held  and  firmly  bound  unto 
Elizabeth  Shaffer,  of  the  borough  of  Mercersburg  and  county 
aforesaid,  in  the  sum  of  $122,  lawful  money  of  Pennsylvania,  to 
be  paid  to  the  said  Elizabeth  Shaffer,  or  to  her  lawful  attorney, 
executors,  administrators  or  assigns,  annually  during  her  natural 
life,  to  which  payment  well  and  truly  to  be  made,  we  the  said 
undersigned  subscribers  bind  ourselves,  our  heirs,  executors  and 
administrators,  and  every  of  them,  firmly,  jointly  and  severally, 
by  these  presents,  sealed  with  our  seal,  dated  the  20th  day  of 
March  1841. 


J.  B.  CARSON,  [L.  s.] 


DANIEL  SHAFFER,   [L.  s. 

J.  H.  MURPHY,       [L.  s.^      WASHINGTON  SHAFFER,  [L.  s.] 

J.  H.  WILLIAMSON,  FL.  s.' 


One  year  after  the  death  of  my  grandmother,  Elizabeth  Shaffer, 
1  promise  to  pay  Daniel  Shaffer  $2000  in  money,  or  that  amount 
in  store  goods  at  cost  and  carriage,  at  my  own  option,  for  value 
received,  with  interest  from  this  date,  (the  interest  to  be  paid  to 
Elizabeth  Shaffer  only).  Given  under  my  hand  and  seal,  this  7th 

WASHINGTON  SHAFFER,  [L.  s.] 

I  do  hereby  acknowledge  myself  bound,  and  I  do  hereby  bind 
myself,  my  heirs,  executors  or  administrators,  to  pay  to  my  mo- 
ther, Elizabeth  Shaffer,  the  sum  of  $36,  for  releasing  her  dower, 
<fec.  in  the  house  sold  to  George  Gaff,  and  the  sum  of  $36  for  her 
dower  in  the  house  now  occupied  by  my  brother  John  Shaffer, 
and  $50  for  her  dower  in  the  house  now  occupied  as  a  tavern  by 
Ruth  M'Clelland  and  Sisters,  in  all  amounting  to  $122,  which  I 
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promise  to  pay  her  annually  during  her  natural  life.    Witness  my 
hand  and  seal,  this  1st  day  of  April  1833. 

DANIEL  SHAFFER,  [L.  s.] 
Witness  present — ALEXANDER  SPEER. 

Daniel  Shaffer  voluntarily  appears  to  this  proceeding  and  waives 
the  writ  of  service,  &c.,  and  answers  on  oath  the  interrogatories 
tiled,  as  follows,  viz.  The  said  Daniel  being  duly  sworn  in  open 
court,  deposes  and  says : 

In  answer  to  the  1st  interrogatory.  Part  of  the  goods  now  in 
the  store  occupied  by  Washington  Shaffer  were  owned  by  me,  and 
are  the  same  which  were  sent  by  me  from  Mercersburg,  in  Frank- 
lin county,  to  Bloomfield,  in  the  spring  of  the  year  1842.  A  large 
quantity  of  the  stock  composing  the  store  at  that  time  has  since 
been  sold  out,  and  new  purchases  have  been  made  of  other  goods 
by  Washington  Shaffer,  which  are  now  in  the  store,  to  which 
deponent  never  had  any  claim.  The  proportion  sold,  to  those  on 
hand  of  the  old  stock,  the  deponent  cannot  state. 

2d  Interrogatory.  To  2d  interrogatory,  deponent  says  he  did 
sell  and  transfer  the  said  store  to  Washington  Shaffer,  at  Bloom- 
Held,  the  7th  July  1842 ;  the  terms  and  conditions  and  considera- 
tion of  said  transfer  are  truly  and  fairly  set  forth  in  an  agreement 
made  at  the  time,  and  dated  the  said  7th  day  of  July  1842,  wit- 
nessed by  John  B.  Carson,  and  annexed  to  the  answers  given  in 
this  case  by  Washington  Shaffer,  which  agreement  is  now  referred 
to  and  makes  part  of  this  answer. 

Interrogatory  3d.  Deponent  answers  to  this  interrogatory,  that 
the  stock  of  goods  brought  by  him  from  Mercersburg  to  Bloom- 
field  was  inventoried,  and  the  cost  prices  affixed  at  the  time  of 
removal ;  and  the  value  of  the  whole  appears  by  the  inventory, 
which  this  deponent  believes  is  just  and  true,  to  amount  to  $3801. 
87,  after  deducting  5  per  cent,  allowed  on  the  purchase,  and  $890 
which  deponent  had  received  out  of  the  store  in  goods  as  money, 
which  appears  by  the  said  inventory  annexed  to  the  answers  of 
Washington  Shaffer  in  this  case,  now  referred  to  and  made  part 
of  this  answer. 

No.  4.  To  4th  interrogatory,  deponent  answers  that  the  inven- 
tory referred  to  was  made  at  the  time  of  the  removal  of  the  stock 
to  Bloomfield,  and  the  amount  and  value  fairly  appears  by  the  same. 

No.  5.  Deponent  answers  to  interrogatory  5th,  that  he  was  not 
to  receive  any  portion  of  the  consideration  for  which  the  store 
was  sold,  and  never  has  received  any  of  it ;  but  the  same  was  and 
is  to  be  paid  according  to  the  terms  of  the  said  written  agreement, 
one  year  after  the  death  of  deponent's  mother.  The  $2000  men- 
tioned in  said  agreement  was  to  be  paid  to  this  deponent,  for  which 
Washington  gave  his  note,  which  is  attached  to  the  answers  given 
by  Washington  Shaffer  to  the  interrogatories  in  this  case,  and 
made  part  of  this  answer. 
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No.  6.  Deponent  answers  to  interrogatory  No.  6,  that  no  part 
of  the  consideration  of  said  transfer  or  agreement  on  the  part  of 
Washington  Shaffer  was  the  payment  of  an  annuity  or  gross  sum 
to  deponent's  mother,  in  consideration  of  her  releasing  her  interest 
in  a  recognizance  in  the  Orphans'  Court  of  Franklin  county,  which 
recognizance  bound  real  estate  sold  by  deponent  in  the  spring  of 
1842,  for  the  payment  of  interest  arising  annually  from  the  sum 
of  $2094,  to  the  said  Mrs  Shaffer,  during  the  term  of  her  natural 
life. 

No.  7.  Deponent  answers  to  the  7th  interrogatory — says  that 
Washington  Shaffer  was  to  pay  the  interest  on  $2000,  which  was 
$2  less  than  the  actual  sum  stipulated  to  be  paid  her  by  this  de- 
ponent, by  and  with  his  consent,  during  her  natural  life.  He  was 
not  to  pay  any  gross  sum,  but  simply  to  take  the  place  of  this 
deponent  in  regard  to  said  payment;  and  the  engagement  by 
Washington  Shaffer  to  pay  said  interest  was  in  part  consideration 
of  the  purchase  of  said  store ;  but  no  part  of  the  consideration  as 
above  stated  was  her  releasing  any  lien  upon  the  real  estate 
referred  to,  or  any  other  real  estate. 

No.  8.  The  deponent  answers  to  this  interrogatory,  it  was  a 
part  of  the  contract  between  Washington  and  this  deponent  that 
he  should  pay  the  interest  on  $2000  annually  to  the  mother  of 
deponent,  which  was  $2  less  than  the  real  sum  by  agreement  be- 
tween the  parties,  upon  which  interest  was  to  be  paid  to  her, 
agreeably  to  the  note  annexed  to  the  answer  of  Washington 
Shaffer,  and  made  part  of  the  answer  to  this.  In  the  event  of  her 
death,  the  said  Washington  was  not  to  be  released  from  further 
liability  for  the  principal  sum,  and  the  store  to  be  his  absolutely. 
But  the  agreement  of  transfer  was  absolute  and  unconditional, 
and  the  engagement  of  Washington  to  pay  the  sums  stated  in  the 
agreement  was  absolute  and  unconditional ;  and  also  his  engage- 
ment to  pay  to  deponent  the  said  sum  of  $2000,  one  year  after  the 
death  of  said  Mrs  Shaffer,  was  also  absolute  and  unconditional. 

No.  9.  Deponent  answers  to  this  interrogatory,  that  there  are 
no  goods,  merchandise  or  other  personal  property  of  any  descrip- 
tion belonging  to  this  deponent  in  the  hands  or  possession  of  said 
Washington  Shaffer;  nor  is  there  anything  in  the  hands  of  any 
other  person  in  Perry  county,  in  any  manner  or  way  growing  out 
of,  relating  to,  or  in  any  way  connected  with  the  transfer  of  the 
store,  or  the  payment  thereof;  nor  is  there  any  moneys,  debts, 
ciues  or  demands  of  any  kind  or  nature  whatever,  due  or  owing  to 
deponent,  or  owing  and  which  will  become  due  hereafter  from  the 
said  Washington  Shaffer,  nor  from  any  other  person,  growing  out 
of  the  foregoing  transactions,  or  in  anyway  connected  with  them. 
Deponent  holds  a  note  for  about  $156,  so  near  as  he  recollects, 
given  to  him  in  March  1842  by  John  B.  Carson,  but  in  no  way 
coupled  or  connected  with  the  transactions  above  stated. 

No.  10.  Deponent  answers  to  this  interrogatory,  that  Washing- 
vn.  —  29 
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ton  Shaffer  is  the  absolute  and  bond  fide  owner  of  the  store  held 
by  him  and  in  his  possession  in  Bloomfield,  and  in  fact  it  does  not 
belong  to  this  deponent,  nor  has  he  any  claim  to  it.  The  said 
Washington  is  not  the  mere  agent  of  this  deponent  to  sell  the  said 
ijoods  and  appropriate  the  moneys  arising  therefrom  to  the  pay- 
ment of  such  of  deponent's  creditors  or  debts  as  deponent  has 
designated  or  may  hereafter  designate ;  and  said  goods  were  not 
placed  in  possession  of  said  Washington  Shaffer  and  held  by  him 
in  his  name  for  the  purpose,  principally  or  in  part,  of  preventing 
the  plaintiffs  in  this  bill  hereto  annexed  from  taking  said  goods  in 
execution  to  satisfy  this  judgment. 

Sworn  and  subscribed  in  open  court,  the  10th  August,  A.  D. 
1843. 

DANIEL  SHAFFER. 

Attest :  A.  T.  TOPLEY,  Clerk. 

The  matter  was  submitted  upon  the  answers,  and  after  argu- 
ment the  court  rendered  a  judgment  against  the  defendants  on  the 
ground  that  the  transaction  was  fraudulent  as  to  creditors.  Upon 
this  judgment  the  plaintiffs'  attorney  directed  a  fieri  facias  to  be 
issued  against  Washington  Shaffer  and  Daniel  Shaffer,  but  it  was 
issued  to  January  term  1844  against  Daniel  Shaffer,  with  notice 
to  Washington  Shaffer;  upon  which  the  sheriff  levied  upon  the 
property  of  Daniel  Shaffer  in  the  possession  of  Washington 
Shaffer,  and  sold  it  to  the  amount  of  $358.85,  and  returned  his 
execution ;  whereupon  the  plaintiffs'  attorney  issued  an  alias  fieri 
facias  to  the  same  term  for  the  residue  of  the  judgment.  At  the 
term  to  which  these  writs  were  returnable,  a  motion  was  made  to 
set  them  aside;  but  the  court  refused  the  motion.  Whereupon 
this  writ  of  error  was  sued  out,  and  the  following  errors  assigned  : 

1.  The  court  erred  in  entering  judgment  against  Daniel  and 
Washington  Shaffer. 

2.  The  court  erred  in  issuing  and  sustaining  the  fieri  facias 
upon  said  judgment. 

3.  The  writs  of  fieri  facias  were  erroneous,  being  a  first  and 
alias  to  the  same  term. 

4.  If  the  court  had  power,  there  was  no  ground  for  rendering 
judgment  against  the  respondents. 

5.  No  judgment  can  be  rendered  and  fieri  facias  issued  upon  a 
bill  of  discovery. 

Reed  and  Watts,  for  plaintiffs  in  error. 
Casey  and  Bard,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first,  fourth  and  fifth  errors  are  substantially 
the  same,  and  may  be  considered  together.  They  involve  the 
merits  of  the  case  as  appearing  in  the  answers,  and  also  the  power 
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of  the  court  to  render  judgment  against  the  defendants.  As  to 
the  merits  of  the  case,  we  think  it  was  abundantly  shown  by  the 
facts  and  circumstances  developed  in  the  answers  to  the  interroga- 
tories, that  the  bill  of  sale  from  Daniel  Shaffer  to  his  son,  executed 
on  the  7th  July  1842,  was  collusive  and  fraudulent  in  contempla- 
tion of  law.  It  appears  that  it  contained  a  secret  trust  to  the 
amount  of  $2000,  with  interest,  reserved  for  the  benefit  of  the 
vendor;  for  though  it  nominally  prefers  Elizabeth  Shaffer,  his 
mother,  yet  by  a  separate  paper  of  the  same  date,  W.  Shaffer 
binds  himself  to  pay  this  sum  on  the  death  of  his  grandmother, 
Elizabeth  Shaffer,  to  Daniel  Shaffer  the  vendor.  Nor  is  there  any 
ground  shown  for  the  payment  of  this  large  sum  of  $2000  after 
the  death  of  Elizabeth  Shaffer  to  any  person,  even  supposing  the 
provision  for  paying  the  interest  during  the  life  of  this  aged  female 
was  a  good  consideration,  so  far,  in  respect  to  W.  Shaffer.  The  cir- 
cumstances also  attending  Washington  Shaffer's  becoming  surety 
for  this  provision,  by  signing  the  instrument  of  the  20th  March 
1841,  with  other  facts  admitted,  certainly  lead  to  the  strong 
suspicion  that  the  transaction  was  concocted  for  the  purpose,  in 
a  great  degree,  if  not  chiefly,  of  securing  to  Daniel  Shaffer  this 
large  interest  in  the  goods  transferred.  A  trust  of  this  kind, 
whether  secret  or  avowed,  in  favour  of  the  grantor,  renders  the 
transaction  fraudulent  and  void  in  legal  contemplation,  even 
though  there  might  be  mingled  with  it  provisions  in  favour  of 
preferred  creditors. 

The  power  of  the  court  in  this  proceeding  must  depend  on  the 
enactments  of  the  Act  of  Assembly  of  the  16th  June  1836,  relating 
to  executions,  which,  in  its  sections,  from  the  9th  to  the  18th  in- 
clusive, prescribes  a  system  of  proceeding.  That  part  of  this 
system  which  connects  a  bill  of  discovery  with  a  proceeding  by 
foreign  attachment  is  new  in  our  practice.  It  is  supposed  by  the 
counsel  for  the  defendants  that  the  plaintiff  is  entitled  to  nothing 
more  on  his  bill  than  a  discovery ;  that  the  proceeding  must  rest 
there,  and  he  must  content  himself  to  use  it  for  the  purpose  of 
light  and  guidance  merely,  on  levying  his  execution.  On  consi- 
dering the  various  sections  of  the  Act,  however,  we  are  satisfied 
that  something  more  was  intended.  It  is  not  possible  to  reconcile 
with  this  narrow  construction  of  the  Act  the  provision  that  a 
scire  facias  shall  issue  at  the  same  time  that  the  bill  of  discovery 
is  filed ;  that  the  service  of  this  writ  shall  give  a  lien  on  the  per- 
sonal property  in  the  hands  of  the  defendant  which  may  be  taken 
in  execution  like  goods  in  the  hands  of  a  garnishee  in  foreign  at- 
tachment ;  and  with  the  provision  in  the  14th  section  that  on  the 
scire  facias  the  defendants  are  to  abide  the  judgment  of  the  court 
in  the  premises.  A  view  of  the  whole  of  the  enactments  on  this 
subject  induces  us  to  think  that  the  Legislature  intended  to  make 
the  proceedings  substantially  the  same  as  in  foreign  attachment, 
with  certain  differences  particularly  mentioned,  such  as  the  em- 
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ployment  of  a  bill  of  discovery  and  interrogatories,  instead  of  mere 
interrogatories ;  and  that  the  bill  may  be  filed  against  the  de- 
fendant in  the  judgment  and  the  person  having  possession  of  the 
estate  or  owning,  &c. ;  and  must  set  forth  certain  grounds  for  the 
complaint  specified  in  section  11.  It  would  seem,  also,  that  the 
proceedings  in  foreign  attachment  on  a  scire  facias  against  the 
garnishee  are  to  be  followed  in  this  scire  facias ;  that  the  defendant 
may  plead  to  it  and  take  issue,  and  have  any  disputed  fact  tried 
by  jury;  and  that  the  court  may  render  a  judgment  thereon,  either 
on  the  verdict  of  the  jury  or  otherwise,  in  the  same  manner  as  in 
the  proceeding  by  foreign  attachment.  If  so,  then,  where  there 
is  the  verdict  of  a  jury,  by  the  provisions  of  the  Act  of  the  13th 
June  1836,  relative  to  foreign  attachments,  sections  58  and  59,  if 
issue  be  taken  and  a  trial  be  had  on  the  scire  facias,  the  jury  are 
to  find  what  goods  or  effects,  if  any,  were  in  the  hands  of  the  gar- 
nishees  at  the  time  of  the  attachment  executed  or  afterwards,  and 
also  the  value  thereof;  and  after  a  verdict  for  the  plaintiff  he  may 
have  execution  of  his  judgment  to  be  levied  of  the  goods  so  found, 
and  also  execution  against  the  garnishee  as  if  his  proper  debt,  if 
he  neglect  to  produce  the  goods  or  pay  the  debt.  But  this  is  the 
only  case  in  which  it  is  required  that  the  specific  goods  be  levied 
on  in  the  first  instance;  and  it  is  after  issue  and  verdict  of  a  jury. 
By  section  57,  where  the  judgment  is  rendered  by  the  court  for 
neglect  or  refusal  to  appear  and  answer  interrogatories,  it  is 
against  the  garnishee  and  his  estate  for  the  amount  of  the  plain- 
tiff's demand.  No  provision  is  made  for  the  case  that  occurs 
where  the  defendants  have  answered  interrogatories  denying  their 
liability,  and  judgment  is  rendered  upon  such  interrogatories  by 
the  court,  without  any  pleading  to  the  scire  facias  or  trial.  But 
by  analogy  to  the  case  provided  for  in  section  57,  and  from  the 
reasonable  inference  that  the  defendants  have  waived  the  privilege 
given  by  the  58th  and  59th  sections,  by  omitting  to  plead  to  issue 
and  submitting  to  the  court  the  trial  of  their  defence  without 
application  for  a  different  course,  and  from  arguments  of  conve- 
nience as  well  as  the  joinder  of  the  defendants,  it  would  seem  the 
judgment  rendered  by  the  court  on  the  answers  to  these  interro- 
gatories may  in  such  a  case  as  the  present  be  like  that  to  be  ren- 
dered by  the  57th  section,  viz:  against  the  defendants  and  their 
estates  for  the  amount  of  the  plaintiff's  debt ;  such  as  seems  to 
have  been  the  kind  of  judgment  entered  in  the  case  before  us. 
There  is  no  ground  for  the  objection  that  it  was  entered  against 
both  defendants  ;  for  the  Act  of  Assembly  expressly  authorizes 
the  joinder  of  the  original  defendant  and  other  persons  in  the 
scire  facias,  and  the  judgment  of  course  may  be  joint;  especially 
if  th"  parties  do  not  sever  in  their  pleadings,  or  as  here,  do  not 
plead  at  all. 

2d,  3d,  and  5th  errors.     If  the  judgment  is  joint,  then  the  fieri 
facias  ought  to  be  joint,  because  execution  must  ensue  the  nature 
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of  the  judgment.  The  prcecipe  for  the  fieri  facias  was  so ;  but  the 
writ  itself  seems  not  to  have  conformed  to  the  prcecipe,  being 
issued  against  Daniel  with  notice  to  Washington.  This,  however, 
is  but  a  clerical  error,  which  could  be  amended  by  the  prcecipe, 
and  which  may  be  considered  here  as  so  amended.  The  alias 
fieri  facias  being  issued  to  the  same  term  is  irregular,  and  must 
be  set  aside ;  but  for  the  reasons  above  given  we  see  no  reason 
for  reversing  any  of  the  other  proceedings. 

Alias  fieri  facias  reversed,  and  the  other  proceedings  affirmed. 


Brookhart  against  Small. 

A  legacy  which  the  testator  directed  to  be  paid  "  out  of  his  estate"  is  not  there- 
by made  a  charge  upon  his  lands  devised,  although  at  the  time  of  his  death  there 
are  no  other  assets  out  of  which  it  might  be  paid. 

ERROR  to  the  Common  Pleas  of  York  county. 

This  was  an  action  on  the  case  brought  for  the  recovery  of  a 
legacy  by  Henry  Brookhart  against  the  executors  of  George  Small, 
deceased,  in  which  the  parties  agreed  to  the  following  facts  to  be 
considered  in  the  nature  of  a  special  verdict: — 

On  the  30th  day  of  April  1813,  Peter  Eibe  being  the  owner  of 
the  two  plantations  in  his  will  described,  and  also  possessed  of  a 
large  personal  estate,  made  his  will  in  which  he  disposes  of  his 
property  as  follows:  —  "And  respecting  the  worldly  estate  and 
effects  wherewith  it  hath  pleased  God  to  bless  me,  I  dispose  of 
them  in  the  following  manner :  that  is  to  say,  it  is  my  will  that 
my  just  debts  and  funeral  expenses  be  paid  by  my  executors  here- 
inafter named  as  soon  after  my  decease  as  conveniently  may  be; 
a  true  inventory  and  appraisement  may  be  taken  of  all  my  move- 
ables  and  effects,  outstanding  debts,  and  further  personal  pro- 
perty. The  said  moveables  are  to  be  sold  by  public  vendue.  I 
bequeath  to  my  son  Jacob  Eibe  the  plantation  where  I  am  living 
on  at  present,  to  be  his,  his  heirs  or  assigns ;  he  is  to  have  posses- 
sion after  he  is  of  age ;  and  the  said  plantation  is  to  be  rented  by 
my  executors,  Adam  Leichtenberger  and  Christian  Long,  till  he 
becomes  of  age.  Second,  the  plantation  in  Manchester  township, 
adjoining  land  of  Philip  Hoover  and  others,  I  bequeath  to  the 
heirs  of  Adam  Shitz  and  Mary  Shitz ;  the  said  Adam  Shitz  may 
live  on  the  plantation  and  have  the  profits  as  long  as  he  is  living; 
then  it  shall  come  to  his  children,  excepting  the  one  she  got  by 
Henry  Brookhart,  which  shall  have  four  hundred  pounds  out  of  my 
estate,  and  shall  remain  in  my  executor's  hands  till  he  is  of  age, 

vn.  —  u 
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and  then  be  given  up  to  said  child  ;  the  remainder  of  the  money, 
after  all  expenses  are  paid,  and  besides  the  four  hundred  pounds, 
shall  be  equally  divided  between  Jacob  Eibe  and  Adam  Shitz; 
the  said  Adam  Shitz  will  have  the  use  of  the  mentioned  planta- 
tion ;  he  shall  not  sell  it ;  the  said  children  are  the  right  heirs  of 
it  after  his  decease." 

The  said  Peter  Eibe  sold  the  plantation  bequeathed  to  Shitz 
and  his  children.  He  died  in  August  1819.  On  the  14th  of  Sep- 
tember 1819,  the  foregoing  will  was  duly  proved.  The  executors 
therein  named  renounced,  and  letters  of  administration,  with  said 
will  annexed,  were  duly  granted  to  George  Small  and  Frederick 
Zorger.  After  the  death  of  the  testator,  the  plantation  devised  in 
said  will  to  Jacob  Eibe  was  sold  by  the  sheriff  on  process  issued 
on  judgments  obtained  against  said  testator  in  his  lifetime.  After 
satisfying  the  liens,  the  residue  of  the  proceeds  of  said  sheriff's 
sale,  amounting  to  $693.71,  was  paid  into  the  hands  of  said  ad- 
ministrators. 

George  Small,  one  of  said  administrators,  filed  his  separate  ac- 
count of  his  administration  of  said  estate,  charging  himself  with 
said  residue  of  the  proceeds  of  said  sheriff's  sale,  and  exhibiting  a 
balance  of  $493.11^  in  his  hands  after  paying  all  debts  and  ex- 
penses. The  said  account  was  duly  confirmed  by  the  Orphans' 
Court  on  the  13th  of  December  1825,  and  the  balance  of  said 
account  was  afterwards  paid  to  the  legal  representatives  of  Jacob 
Eibe,  then  deceased,  who  gave  to  the  said  George  Small  refund- 
ing receipts  to  repay  to  him  the  said  sums  of  money,  if  at  any 
time  it  should  appear  that  they  were  not  entitled  to  retain  the 
same. 

Jacob  Eibe,  the  devisee  above  named,  became  of  age,  took  pos- 
session of  the  land  devised  to  him,  and  retained  the  same  till  the 
sheriff  sold  it  as  above  set  forth. 

The  plaintiff  is  the  son  of  Mary  Shitz  by  Henry  Brookhart,  in 
said  will  named,  and  made  reasonable  demand  of  said  legacy  of 
the  executors  of  the  said  George  Small,  deceased,  before  he 
brought  this  suit.  The  said  George  Small  died  on  the  10th  day 
of  August  1838,  and  these  defendants  were  duly  constituted  exe- 
cutors of  his  will ;  and  the  said  Philip  A.  Small,  Samuel  Small, 
Alexander  Small,  and  Cassandra  the  wife  of  Charles  A.  Morris, 
are  the  only  legal  heirs  and  representatives  of  the  said  George 
Small,  deceased. 

The  plaintiff  became  of  age  on  the  13th  day  of  April  1834. 

If  the  plaintiff  is  entitled  to  recover  the  amount  of  the  residue 
received  from  the  sheriff,  with  interest  from  the  time  it  was  re- 
ceived by  the  said  Small,  then  judgment  to  be  rendered  for  that 
sum. 

If  the  plaintiff  is  entitled  to  recover  only  the  balance  in  the 
hands  of  said  Small  on  settlement  of  his  administration  account, 
then  judgment  to  be  rendered  for  plaintiff  for  $493. 11£,  with  in- 
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terest  from  13th  December  1825,  or  from  such  time  as  the  plaintiff 
may  be  entitled  to  interest  from  the  defendants. 

If  the  plaintiff  is  not  entitled  to  recover,  then  judgment  to  be 
rendered  for  the  defendants. 

The  court  below  (DURKEE,  President)  rendered  a  judgment  for 
the  defendants. 

Fisher,  for  plaintiff,  cited  2  Binn.  525 ;  6  Binn.  395 ;  1  Fez.  Jun. 
444;  1  Roper  on  Leg.  453;  1  Penn.  Rep.  111. 

Chapin,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  question  presented  for  consideration  here  is, 
whether  a  legacy  of  £400  given  by  Peter  Eibe  in  his  last  will  and 
testament  to  the  plaintiff,  Henry  Brookhart,  a  natural  grandson 
of  the  testator,  be  made  thereby  a  charge  or  not  upon  the  real 
estate  of  which  the  testator  died  seised.  Though  it  appears  that 
he  had  two  plantations  at  the  time  of  making  his  will,  one  whereon 
he  resided  and  devised  specifically  to  his  son  Jacob  Eibe  in  fee, 
and  the  second  to  his  son-in-law,  Adam  Shitz,  during  his  life,  and 
after  his  decease  to  the  children  of  the  said  Adam  by  his  wife,  the 
daughter  of  the  testator,  yet  he  afterwards  in  his  lifetime  sold  the 
plantation  devised  to  Adam  Shitz  and  his  children,  for  the  purpose 
of  paying  debts  which  he  had  created ;  and  after  his  death,  the 
plantation  devised  to  his  son  Jacob  was  taken  in  execution  and 
sold  to  raise  money  for  the  payment  of  other  debts  owing  by  him 
at  the  time  of  his  decease.  Of  the  money  thus  raised,  -after  pay- 
ing the  debts,  a  surplus  remained  of  $493.11^,  which  is  claimed 
in  this  suit  by  the  plaintiff  towards  payment  of  the  legacy  of  £400 
bequeathed  to  him,  on  the  ground  that  it  was,  as  he  alleges,  made 
a  charge  on  the  plantation,  by  the  testator  in  his  will,  from  which 
the  money  has  been  raised  by  the  sale  of  the  sheriff.  It  is  true  that 
the  testator  has  declared  by  his  will  that  the  plaintiff  shall  have 
£400  out  of  his  estate ;  but  it  is  very  clear  that  he  did  not  intend,  in 
any  event,  that  it  should  be  paid  out  of  his  real  estate ;  for  the  two 
plantations,  which  appear  to  have  been  all  the  real  estate  he  had 
when  he  made  his  will,  or  at  any  time  afterwards,  were  specific- 
ally devised  as  mentioned  above,  without  being  made  subject, 
either  expressly  or  impliedly,  to  any  charge  whatever.  This, 
however,  is  not  all;  for  the  language  of  the  will,  immediately  fol- 
lowing the  bequest  of  the  £400  to  the  plaintiff,  shows  conclusively 
that  the  testator  intended  that  it  should  be  paid  out  of  his  personal 
and  not  his  real  estate,  and  that  he  considered  his  personal  estate 
not  only  sufficient  for  that  purpose,  but  that  there  would  be  a 
surplus  remaining  of  it,  after  paying  all  his  debts  and  the  legacy 
bequeathed  to  the  plaintiff.  By  the  language  immediately  follow- 
ing the  bequest,  part  of  the  same  clause  indeed,  he  directs  that 
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the  bequest  shall  remain  in  the  hands  of  his  executors  until  the 
plaintiff  shall  arrive  at  full  age,  when  it  is  to  be  paid  to  him. 
Then  follows  a  clause  in  these  words,  "  The  remainder  of  the 
money,  after  all  expenses  are  paid  and  besides  the  £400,  shall  be 
equally  divided  between  Jacob  Eibe  and  Adam  Shitz."  It  may 
be  observed  that  the  conjunction  "  and,"  inserted  between  the 
words  "  paid"  and  "  besides"  in  this  clause,  is  unnecessary,  or 
rather  inserted  improperly,  and  therefore  is  to  be  rejected  in  read- 
in"  the  clause.  In  the  previous  part  of  his  will,  the  testator 
directs  his  just  debts  and  funeral  expenses  to  be  paid  by  his  exe- 
cutors thereinafter  named,  as  soon  after  his  decease  as  conveniently 
may  be ;  that  a  true  inventory  and  appraisement  be  taken  and 
made  of  all  his  movables  and  effects,  outstanding  debts  and  other 
personal  property,  and  that  his  movables  be  sold  by  public  ven- 
due.  But  no  authority  whatever  is  given  to  the  executors  to  sell 
or  dispose  of  his  real  estate,  or  any  portion  thereof,  in  any  event 
that'inay  occur,  nor  to  do  anything  whatever  with  any  part  of  it, 
excepting  to  rent  the  home  plantation  for  his  son  Jacob,  to  whom 
he  had  devised  it,  until  Jacob  should  attain  his  majority.  So  that 
it  was  utterly  impossible  that  the  legacy  given  to  the  plaintiff 
could  remain  in  the  hands  of  the  executors,  as  directed  by  the 
will,  unless  the  personal  estate  proved  sufficient  to  produce  it, 
because  the  executors  had  no  authority  to  raise  it  out  of  the  real 
estate.  And  for  the  same  reason,  when  the  testator  directs  that 
"  the  remainder  of  the  money,  after  all  expenses  are  paid  besides 
the  £400,  (the  legacy  given  to  the  plaintiff),  shall  be  equally 
divided  between  Jacob  Eibe  (his  son)  and  Adam  Shitz  (his  son-in- 
law),"  he  must  necessarily  be  understood  to  allude  to  the  remain- 
der of  the  money  arising  from  his  personal  estate,  and  to  mean 
the  same  after  paying  his  debts,  the  expenses  of  the  administra- 
tion, and  the  legacy  of  £400  given  immediately  before  to  the 
plaintiff.  Besides,  it  is  proper  to  remark  that  he  gives  the  remain- 
der of  this  money,  after  paying  the  legacy  bequeathed  to  the 
plaintiff  out  of  it,  to  his  son  Jacob  and  his  son-in-law  Adam  Shitz, 
in  equal  parts;  which  was  wholly  unnecessary  if  it  was  meant  to 
be  raised  out.  of  his  real  estate,  for  he  had  previously  given  all  his 
real  estate  to  them  and  the  children  of  the  latter,  which  would 
have  entitled  them  to  any  surplus  money  raised  out  of  it  after 
satisfying  the  purposes  of  the  will.  This  would  seem  to  prove 
beyond  all  possibility  of  doubt  that  the  testator  thought  his  per- 
sonal estate,  at  least  at  the  time  of  his  making  his  will,  which  was 
upwards  of  six  years  before  his  death,  would  be  more  than  suffi- 
cient to  pay  all  his  debts,  beside  the  legacy  given  to  the  plaintiff 
and  the  expenses  of  the  administration  of  it ;  and  therefore  directs 
that  the  remainder  thereof,  after  doing  this,  shall  be  equally  di- 
vided between  his  son  Jacob  and  his  son-in-law  Adam  Shitz;  thus 
giving  to  them  the  remainder  of  his  personal  estate,  over  and  above 
his  real  estate,  which  he  had  in  a  previous  part  of  his  will  devised 
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to  them  and  the  children  of  Shitz,  as  stated  above.  The  surplus, 
therefore,  of  the  money  arising  from  the  sheriff's  sale  of  the  plant- 
ation devised  to  Jacob  Eibe,  after  paying  the  debts  of  the  testator, 
must  be  considered  as  belonging  to  the  representatives  of  Jacob 
Eibe,  the  devisee  thereof;  he,  as  it  appears,  being  dead :  so  that 
the  plaintiff  in  this  action  has  no  right  to  recover. 

Judgment  affirmed. 


Columbia  Bank   and   Bridge   Co.   against  ,% 
Haldeman. 

A  contract  made  about  a  matter  which  is  prohibited  by  statute  is  void,  though 
the  statute  itself  does  not  expressly  declare  that  it  shall  be  so. 

A  bond  given  to  a  stake-holder  to  indemnify  him  for  giving  up,  to  the  winner, 
money  deposited  as  a  bet  upon  an  election,  is  void,  and  there  can  be  no  recovery 
upon  it 

ERROR  to  the  District  Court  of  Lancaster  county. 

Evan  Green,  administrator  of  Preston  B.  Elder,  for  the  use  of 
the  Columbia  Bank  and  Bridge  Co.,  against  Henry  Haldeman. 

This  action  was  founded  upon  a  bond  of  Henry  Haldeman  and 
others  to  Preston  B.  Elder,  cashier  of  the  Columbia  Bank  and 
Bridge  Co.,  in  the  penalty  of  $4600,  with  the  following  condi- 
tion : — 

"  The  condition  of  the  above  obligation  is  such,  that  whereas 
Peter  F.  Gonter  and  Reuben  Mullison  did  bet  with  James  Cald- 
well  $2100  on  the  general  election,  that  is,  Gonter  and  Mullison 
betting  that  David  R.  Porter  would  get  more  votes  than  Joseph 
Ritner  for  governor,  and  James  Caldwell  betting  that  he  would 
not ;  also,  Reuben  Mullison  bet  with  James  Caldwell  that  Porter 
would  get  more  majority  over  Ritner  in  Berks  county  than  Ritner 
would  over  Porter  in  Lancaster  county ;  also,  James  Collins  bet 
with  Charles  Odell  $100  on  the  general  election,  that  is,  Collins 
betting  on  Porter  and  Odell  on  Ritner.  And  that  all  the  above 
bets  were  deposited  with  the  said  Preston  B.  Elder.  Now,  be- 
lieving that  Messrs  Gonter,  Mullison  and  Collins  are  by  agreement 
justly  entitled  to  all  the  said  money,  the  said  Preston  B.  Elder 
giving  the  same  up  to  them : 

Therefore,  the  said  Henry  Haldeman,  James  Given,  Renben 

Mullison,  Robert  W.  Houston,  James  Collins  and  Peter  F.  Gonter, 

do  by  these  presents  indemnify  and  save  harmless  the  said  Preston 

B.  Elder,  his  heirs,  executors,  administrators  and  assigns,  from  any 

VH.  — 30  u* 
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loss  or  damage  which  he  might  sustain  by  reason  of  giving  up  the 
bets  aforesaid,  or  any  part  thereof,  without  fraud  or  further  delay; 
then  this  obligation  to  be  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue." 

After  giving  the  bond  in  evidence,  the  plaintiffs  proved  that 
after  the  money  had  been  paid  over  by  them  to  the  winner, 
James  Caldwell  had  brought  suit  against  them  and  recovered  the 
whole  amount  of  it  from  them ;  and  that  the  present  defendant 
had  notice  of  that  suit,  and  conducted  the  defence  of  it. 

The  defence  set  up  was  that  the  bond  was  void,  because  it  was 
a  contract  made  in  contravention  of  the  Act  of  Assembly  of  the 
24th  March  1817. 

HAYES  (President)  instructed  the  jury  that  the  bond  was  void, 
and  directed  them  to  render  a  verdict  for  the  defendant. 

Mr  Findlay  and  Mr  Stephens,  for  plaintiffs  in  error,  argued 
that  the  contract  sued  upon  was  not  in  violation  of  the  statute ; 
the  only  question  is,  was  it  illegal  for  the  plaintiff  to  take,  or  the 
defendant  to  give,  a  bond  of  indemnity?  The  plaintiff  was  not  a 
party  to  the  illegal  act  of  wagering,  and  the  contract  sued  upon  is 
not  a  part,  but  independent  of  that  illegal  act.  The  object  of  the 
law  was  to  prevent  betting,  that  there  might  be  no  illegitimate 
influence  upon  the  result  of  the  election ;  now,  neither  the  plain- 
tiff nor  the  defendant  was  interested  in  the  result;  their  contract 
grew  out  of  matters  entirely  subsequent  to  it,  and  not  dependent 
at  all  upon  it.  Cited  7  Watts  294,  343;  3  Watts  263;  4  Burr. 
2049;  3  Term  Rep.  418;  5  Eng.  Cam.  Law  Rep.  255;  11  Wheat. 
250,  270;  11  Serg.  $  Rawle  155;  Strange  1249. 

Mr  Long,  contra.  The  contract  sued  upon  grows  out  of,  and 
expressly  recites  as  its  consideration,  an  illegal  transaction  which 
cannot  itself  be  enforced;  and  if  the  plaintiff  can  recover  here,  it 
may  be  used  as  a  device  in  every  such  case  to  avoid  the  operation 
of  the  law  against  wagering  on  elections.  The  law  must  be  en- 
forced, not  only  against  the  parties  to  the  original  transaction,  but 
against  all  others  who  seek  a  legal  remedy  for  a  supposed  wrong 
growing  out  of  it.  Cited  2  Kent  Cam.  466 ;  3  Vez.  373 ;  2  Stark. 
Ev.  60;  4  Yeates  29;  4  Wash.  C.  C.  297;  1  Watts  fy  Serg.  281. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — As  long  ago  as  the  time  of  Lord  HALE,  it  was  de- 
cided (Carthew  252)  that  every  contract  made  for  or  about  any 
matter  or  thing  which  is  prohibited  and  made  unlawful  by  any 
statute,  is  a  void  contract,  though  the  statute  itself  does  not  men- 
tion that  it  shall  be  void,  and  only  inflicts  a  penalty  on  the  offender ; 
and  this  has  been  fully  recognized  in  the  case  of  Smith  v.  Mitchell. 
(1  Binn.  118). 

The  case  of  Pickering  v.  Reynolds,  (4  Burr.  2049),  has  been 
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cited  and  relied  on.  Great  names  have  often,  in  courts  as  well  as 
out  of  them,  given  currency  to  opinions  which  will  not  bear  exa- 
mination. The  distinction  there  taken  between  acts  mala  in  se 
and  mala  prohibita,  when  applied  to  actions  in  court  on  contracts, 
is  contrary  to  the  cases  above  cited,  and  the  settled  law  of  Eng- 
land and  this  State.  5  Eng.  Cam.  Law  255-7. 

The  case  of  Scott  v.  Swan,  (11  Serg.  fy  Rawle  155-164),  was 
in  some  measure  affected  by  the  authority  of  that  case ;  but  even 
the  rule  there  laid  down,  that  a  plaintiff  cannot  recover  where, 
by  his  own  showing,  he  claims  under  an  illegal  contract,  will  not 
avail  the  plaintiff,  for  the  whole  nature  of  the  transaction  appears 
on  the  face  of  the  bond  on  which  he  sues ;  but  in  Smith  v.  Mitch- 
ell, and  most  of  the  cases  cited,  the  illegality  was  not  given  in 
evidence  by  the  defendants. 

A  good  deal  was  said  about  the  want  of  honour  and  conscience 
in  the  defendants,  and  it  would  seem  without  much  reason.  The 
defendant  and  his  co-obligors  were  as  much  bound  to  indemnify 
the  bank  by  paying  the  money  for  which  this  suit  is  brought,  as 
Caldwell  was  to  pay  his  bet  to  them;  and  they  are  defending 
themselves  precisely  as  he  recovered,  i.  e.,  on  the  illegality  of  the 
transaction. 

I  have  said  the  rule  stated  in  Scott  v.  Swan  could  not  avail  the 
plaintiffs :  by  showing  the  bond  of  the  defendants,  they  show  by 
the  condition  that  the  whole  arose  from  a  bet  on  the  election  of 
governor  of  this  State.  This  is  in  express  violation  of  a  positive 
law,  which  says :  "All  wagering  or  betting  on  the  event  of  any 
election  held  under  the  constitution  or  laws  of  the  United  States, 
or  the  constitution  and  laws  of  this  Commonwealth,  are  hereby 
prohibited;  and  all  contracts  or  promises  founded  thereon  are 
declared  to  be  utterly  null  and  void."  Now,  this  contract  is  in 
terms  founded  on  a  bet  on  the  election  of  governor  in  this  State : 
and  the  plaintiff,  in  order  to  give  effect  to  such  illegal  and  void 
bet,  put  himself  in  the  place  of  the  losing  party,  and,  against  his 
will  and  express  notice,  paid  the  bet  for  him,  taking  the  bond  in 
suit  for  indemnity.  Whatever  sporting  or  betting  men  may  think 
or  say  about  refusing  to  pay  bets,  the  courts  are  bound  by  the 
laws  and  by  decisions;  and  we  feel  no  disposition  to  evade  them, 
more  especially  in  bets  on  elections. 

Judgment  affirmed. 
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Directors  of  the  Poor  against  Rail-Road  Com- 
pany. 

In  a  proceeding  by  inquest  to  recover  damages  for  an  injury  done  to  land  by 
the  location  and  construction  of  a  rail-road  through  it,  the  plaintiff's  title  is  a 
subject  of  inquiry  before  the  jury  ;  and  upon  exceptions  to  the  inquisition  in  the 
absence  of  proof  on  the  subject,  it  will  be  presumed  that  it  was  rightly  decided 
by  the  jury. 

If  a  statute  which  gives  a  remedy  to  recover  damages  be  repealed,  and  after- 
wards the  repealing  statute  be  repealed,  it  revives  the  remedy  under  the  original 
statute. 

ERROR  to  the  Common  Pleas  of  York  county. 

The  Directors  of  the  Poor  and  of  the  house  of  employment  for 
the  county  of  York  presented  a  petition  to  the  court  for  the  ap- 
pointment of  a  jury  to  assess  the  amount  of  damages  done  to  their 
lands  by  reason  of  the  location  and  construction  of  the  Wrights- 
ville,  York  and  Gettysburg  Rail-road  through  the  same.  The  jury 
were  summoned  by  the  sheriff,  met,  viewed  the  premises,  and 
assessed  the  damages  at  $1280.25. 

The  rail-road  company  took  exceptions  to  the  report. 

1st.  The  plaintiffs  are  not  the  owners  of  the  land  in  question, 
and  cannot  recover  any  damages  for  injury  to  it. 

2d.  Neither  the  court,  the  sheriff  or  the  jurors,  had  jurisdiction 
of  the  subject. 

The  rail-road  company  was  incorporated  by  the  Act  of  15th 
April  1835,  which  makes  that  provision  for  the  assessment  of 
damages  which  was  pursued  by  the  plaintiffs  in  this  case ;  but 
this  provision  in  the  Act  was  repealed  by  an  Act  passed  the  16th 
April  1838,  which  gave  another  remedy  for  the  assessment  of 
damages ;  then  by  an  Act  passed  the  2d  July  1842,  the  Act  of  the 
16th  April  1838  was  repealed  without  any  express  provision  to 
revive  the  former  Act. 

The  court  below  set  aside  the  inquisition. 

Campbell,  for  plaintiff  in  error,  cited  12  Co.  8 ;  7  Cowen  536  : 
§  WharL  297. 

Chapin,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Two  only  of  the  exceptions  to  the  proceedings  on 
the  inquest  have  been  urged.  1st,  That  the  plaintiffs  are  not  the 
owners  of  the  land :  and  2dly.  That  the  court  and  inquest  had  no 
jurisdiction. 
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The  Act  of  the  6th  February  1804,  incorporating  the  plaintiffs, 
enables  the  Directors  of  the  Poor  and  house  of  employment  of  the 
county  of  York,  by  gift,  alienation  or  bequest,  to  purchase  and 
hold  lands  in  that  county,  in  fee-simple  or  otherwise.  The  plain- 
tiffs, in  their  petition,  aver,  that  they  were  the  owners  of  the  land 
taken  possession  of  and  used  in  the  construction  of  the  road ;  and 
this  being  a  material  part  of  their  case,  they  were  bound  to  prove 
it.  And  the  presumption  is,  in  the  absence  of  all  proof  to  the 
contrary,  that  they  did  prove  it  to  the  satisfaction  of  the  inquest. 
It  is  not  necessary  to  set  out  the  evidence  on  which  the  judgment 
of  the  jury  was  founded. 

But  had  the  inquest  jurisdiction?  is  the  next  question. 

This  proceeding  is  had  under  the  Act  of  the  15th  April  1835, 
incorporating  the  Wrightsville  and  York  Rail-road  Company  ;  and 
if  that  Act  is  in  force,  it  is  conceded  that  the  proceedings  are  not 
open  to  objection  on  that  ground.  But  the  Act  of  the  16th  April 
1838,  directs  that  the  damages  caused  by  the  location  of  the  road 
shall  be  appraised  by  the  State  appraisers.  By  this  Act,  to  which 
the  company  assented,  the  State  appraisers  are  substituted,  al- 
though not  in  express  terms,  for  the  inquest,  the  mode  of  redress 
provided  in  the  original  Act  for  persons  injured  by  the  location 
of  the  road.  But  by  the  Act  of  the  2d  July  1842,  the  Board  of 
Appraisers  was  abolished  without  providing  any  remedy  for  per- 
sons injured  by  the  location  of  the  road.  What,  then,  was  the 
legal  operation  of  the  latter  Act  ?  Does  it  suspend  or  abolish  all 
remedies  against  the  company,  or  is  the  remedy  provided  by  the 
original  Act,  under  which  this  proceeding  was  had,  revived?  By 
the  repeal  of  a  repealing  statute,  the  original  statute  is  revived. 
The  Bishops  Case,  12  Rep.  7.  This  rule  of  construction  is  founded 
on  the  presumption  that  the  Legislature,  by  repealing  the  repeal- 
ing statute,  thereby  intended  to  revive  the  former  statute.  Here 
the  remedy  provided  by  the  original  Act  is  by  implication  merely 
repealed  by  the  substitution  of  another  mode  of  redress;  and  this 
substitute  is  substantially  repealed  by  the  abrogation  of  the  Board 
of  Appraisers.  So  far  as  regards  persons  injured  by  the  company, 
it  has  precisely  the  same  effect  as  if  the  Act  of  the  2d  July  1842 
contained  a  clause  expressly  repealing  the  proviso  of  the  13th 
section  of  the  Act  of  the  16th  April  1838.  Why,  then,  should  not 
the  original  Act  be  revived  so  as  to  give  persons  injured  by  the 
company  the  benefit  of  the  remedy  therein  prescribed  ?  It  comes 
within  the  same  reasoning,  for  the  rule  is  founded  on  the  presumed 
intention  of  the  Legislature,  that  by  the  repeal  of  the  repealing 
statute  they  intended  to  revive  the  original  Act.  And  does  not  the 
same  presumption  arise  where  the  substituted  remedy  is  repealed 
or  abolished?  Whether  it  be  repealed  expressly  or  abolished 
amounts  to  the  same  thing.  When  abolished,  it  is  substantially 
repealed,  and  on  principle  amounts  to  a  revival  of  the  remedy  on 
the  original  statute.  No  case  has  been  cited  where  such  a  dis- 
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tinction  has  been  taken.  All  acts  in  pari  materia  are  to  be  con- 
strued together,  and  I  cannot  bring  my  mind  to  the  belief  that  the 
Legislature  intended  to  leave  the  plaintiffs  without  an  effectual 
remedy,  which  can  only  be  had  in  the  manner  pursued. 

Judgment  reversed,  and  the  proceedings  of  the  Inquest  affirmed. 


Benedict  against  Montgomery. 

If  a  husband  and  wife  join  in  the  sale  and  conveyance  of  the  real  estate  of  the 
wife,  and  the  husband  receive  the  purchase  money,  he  receives  it  as  his  own,  and 
the  law  does  not  raise  any  implied  trust  in  favour  of  the  wife.  And  if  the  pur- 
chase money  be  applied  to  the  purchase  of  other  real  estate,  and  the  conveyance 
be  to  the  husband  and  his  heirs,  upon  his  death  the  wife  has  no  peculiar  equity 
arising  out  of  the  circumstances. 

If  a  legatee,  being  the  executrix,  prove  the  will  and  accept  a  bequest  under  it, 
she  will  thereby  be  equitably  estopped  from  asserting  a  claim  in  hostility  to  other 
provisions  of  the  will. 

ERROR  to  the  Special  Court  of  Common  Pleas  of  Mifflin 
county. 

Eliphalet  L.  Benedict  against  John  Montgomery  and  others. 
This  was  an  action  of  ejectment  for  a  house  and  lot  in  Lewistown, 
in  which  both  parties  claimed  under  Anthony  Young. 

To  maintain  the  issue  on  his  part,  the  plaintiff  gave  in  evidence 
the  will  of  Anthony  Young,  dated  17th  April  1819,  which  con- 
tains the  following  provisions  : — 

Item  1st.  I  give  and  bequeath  to  my  beloved  wife  Elizabeth 
Young  the  rise,  rents  and  profits  of  all  my  estate,  real,  personal 
and  mixed,  during  her  natural  life,  except  $10  each  and  every 
year  to  my  two  nieces  Elizabeth  and  Fanny  Anne  Young,  children 
of  my  beloved  brother  John  Young  deceased,  to  be  paid  them  from 
the  profits  of  my  estate  yearly.  I  also  further  devise  to  my  said 
wife,  to  her  heirs  and  devisees,  £65,  the  proceeds  of  a  sale  of  a 
house  and  lot  in  Carlisle.  But  further  it  is  my  will,  that  should 
my  wife  or  her  heirs  hold,  take  or  inherit  my  real  property,  in 
consequence  of  an  assignment  made  by  me  in  the  year  1808 — 
which  assignment  I  do  hereby  revoke  and  cancel  —  then  it  is  my 
will  that  the  above  devise  of  £65  be  void. 

Item  2d.  I  give  and  devise  to  my  beloved  nieces  Fanny  Anne 
and  Elizabeth  Young,  all  the  remainder  and  residue  of  my  pro- 
perty, real,  personal  and  mixed,  after  the  decease  of  my  said  wife, 
to  them,  their  heirs  and  assigns  for  ever. 

Item  3d.  And  it  is  my  will,  should  my  wife  Elizabeth  die  be- 
fore my  nieces  aforenamed  attain  the  age  of  21  years,  I  will,  that 
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my  real  property  be  not  sold  till  they  attain  the  age  of  21  years, 
or  at  the  discretion  of  my  executors,  if  it  would  be  most  to  their 
advantage. 

He  then  appoints  his  wife  to  be  the  executrix  of  his  will,  who 
proved  it,  took  out  letters  upon  it,  and  took  possession  of  his  per- 
sonal estate  and  real.  After  the  death  of  the  widow,  on  the  29th 
January  1833,  letters  of  administration,  with  the  will  annexed, 
issued  upon  the  will  to  Joseph  Brower,  who  conveyed  the  lot  in 
dispute  to  the  plaintiff. 

The  defendant,  Montgomery,  in  right  of  his  wife,  who  was  a 
child  of  Elizabeth  Young,  the  widow,  by  a  former  husband;  claim- 
ed the  lot  as  her  heir  at  law,  under  the  following  evidence : — 

22d  October  1802,  deed,  James  Smith  and  wife  to  Anthony 
Young,  for  the  lot  of  ground  in  controversy.  Upon  this  deed  was 
the  following  endorsement : — 

"  Know  all  men  by  these  presents,  that  I,  the  within-named 
Anthony  Young,  have  assigned,  set  over,  and  by  these  presents 
do  assign,  transfer,  and  quit-claim  to  all  my  right,  title,  claim  and 
interest  of  the  within-named  property,  after  my  decease,  to  my 
beloved  wife  Elizabeth  Young,  and  to  her  heirs,  executors  and 
administrators  for  ever. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
1st  day  of  April,  A.  D.  1808." 

ANTHONY  YOUNG,  [SEAL.] 

It  was  then  proved  by  the  scrivener  who  wrote  this  deed,  that 
Anthony  Young  said  that  he  had  purchased  the  property  with  his 
wife's  money,  and  she  should  have  it,  and  her  heirs  after  her 
death. 

The  plaintiff  then  gave  in  evidence  a  judgment  at  the  suit  of 
D.  W.  Ruling,  against  Elizabeth  Young,  executrix  of  Anthony 
Young,  the  consideration  of  which  was  repairs  and  improvements 
made  upon  the  property  after  the  testator's  death ;  an  execution 
thereupon,  and  levy  and  sale  of  the  personal  property  of  Elizabeth 
Young,  for  $107. 

The  court  below  was  of  opinion  that  unless  the  wife  received 
the  bequest  under  the  will,  in  lieu  of  her  rights  under  the  deed, 
assignment  and  their  consideration,  equity  would  decree  a  con- 
veyance of  the  property  to  her ;  notwithstanding  she  proved  the 
will  and  took  letters  under  the  circumstances  proved. 

Mr.  Hale  and  Mr.  Parker,  for  plaintiff  in  error,  cited  7  Serg.  4* 
Rawle  63 ;  17  Serg.  $  Rawle  24.  366 ;  3  Raide  396. 

Mr.  Fisher  and  Mr.  Banks,  contra,  5  Johns.  Ch.  R.  1 ;  1  Serg. 
4-  Rawle  317.  408;  2  Dall.  93;  3  Binn.  302;  3  Rawle  437;  8 
Serg.  4-  Rawle  492;  1  Watts  163;  5  Watts  200.  493;  1  Mad. 
Ch.  Prac.  40;  2  Raide  168. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — A  number  of  errors,  no  less  than  eleven,  have 
been  assigned  in  this  case,  many  of  which  have  nothing  in  them, 
and  cannot  be  sustained,  and  therefore  need  not  be  discussed. 
Neither  will  it  be  necessary  to  notice  the  other  errors  in  detail,  as 
they  relate  to  the  instruction  given  by  the  court  to  the  jury,  in 
which  the  court  told  the  jury  that  the  cause  turned  entirely  upon 
two  questions  of  fact,  which  they  were  to  solve ;  the  first  of  which 
is,  did  Anthony  Young  purchase  the  property  in  contest  with  the 
money  of  his  wife?  and  the  second,  if  he  did,  had  she  been  reim- 
bursed or  repaid  the  money  so  used  by  him  in  making  the  pur- 
chase ?  And  although  the  court  did  not  in  terms  tell  the  jury,  that 
if  they  found  the  purchase  was  made  by  A.  Young  with  his  own 
money,  the  plaintiff  was  entitled  to  recover,  yet  this  may  be  very 
fairly  inferred  from  their  instruction.  But  the  court  directed  the 
jury,  if  they  found  that  the  purchase  was  made  with  the  money 
of  the  wife,  and  that  she  had  been  repaid  the  amount  out  of  the 
husband's  estate,  the  plaintiff  was  entitled  to  recover;  but  if  she 
had  not  been  repaid,  then  the  plaintiff  could  not  recover.  Now 
in  regard  to  the  first  question  of  fact  here  left  by  the  court  to  the 
jury,  it  is  evident  that  the  court  left  it  to  the  jury  to  determine 
whether  the  property  in  controversy  was  not  purchased  by  A. 
Young  with  money  arising  from  the  separate  estate  of  his  wife; 
for  in  addressing  the  jury  on  this  point,  the  court  say  :  "  a  variety 
of  decisions  in  Pennsylvania  have  established  the  position,  that  a 
purchase  with  trust-money,  in  whole  or  in  part,  gives  the  owner 
of  the  money  a  correspondent  ownership  of  the  land.  And  this 
principle,  now  well  established  amongst  us,  is  peculiarly  applicable 
to  money  arising  out  of  the  wife's  separate  estate,  and  applied  by 
the  husband  to  the  acquisition  of  other  property.  The  law  fol- 
lows the  money  into  the  property,  and  gives  the  wife  the  benefit 
of  it,  as  against  the  husband  and  his  heirs."  Thus  it  appears  that 
the  court  considered  the  evidence  given  of  the  declarations  of  A. 
Younsr,  that  the  property  in  question  was  purchased  with  money 
which  he  received  from  the  sale  of  his  wife's  estate,  as  evidence 
going:  to  show  that  he  purchased  it  with  money  arising  from  the 
sale  of  her  separate  estate.  But  this  was  certainly  a  misappre- 
hension on  the  part  of  the  court,  as  to  the  nature  and  tendency  of 
this  evidence,  for  allowing  to  it  its  utmost  possible  latitude  in 
favour  of  the  defendants,  even  with  the  aid  of  conjecture,  it  only 
tended  to  prove  that  the  husband  purchased  the  property  in  con- 
test with  money  which  he  had  received  from  the  sale  of  real  estate 
made  by  him  and  his  wife,  of  which  he  was  seised  in  her  right. 
And  inc  maxim  of  law,  in  this  respect,  is,  that  "the  husband  is 
the  head  of  the  wife,  and  therefore  all  that  she  has  belongs  to  him." 
Finch's  Law  29.  This  is  even  the  case  as  to  her  real  estate 
during  the  coverture.  It  is  only  in  equity  that  the  wife  is  regarded 
as  having  a  separate  estate,  and  then  only  when  it  appears  clearly 


May  1844.]  •  OF  PENNSYLVANIA.  241 

[Benedict  v.  Montgomery.] 

to  have  been  created  for  her  use  alone,  and  to  the  exclusion  of  her 
husband.  Coomes  v.  Elling,  (3  Atk.  679).  But  in  the  case  before 
us,  it  is  perfectly  clear,  from  all  the  evidence  given,  that  the  wife 
of  A.  Young  had  no  separate  estate  of  any  kind,  during  the  cover- 
ture, from  which  money  could  have  been  raised  by  a  sale  thereof 
or  otherwise,  with  which  the  property  in  question  could  have  been 
purchased  by  A.  Young,  the  husband.  It  was  error,  therefore,  in 
the  court,  to  leave  it  to  the  jury  to  decide  whether  it  was  so  or 
not  without  evidence.  The  idea,  then,  which  the  court  below 
seem  to  be  desirous  of  impressing  on  the  minds  of  the  jury,  that 
if  they  should  find  that  the  property  in  dispute  was  purchased  by 
A.  Young  with  money  arising  from  the  separate  estate  of  his  wife, 
she  would  have  a  right  to  follow  it  in  the  property,  and  to  claim 
the  property  in  lieu  thereof,  is  altogether  out  of  the  question. 
Besides,  the  deed  of  conveyance  which  A.  Young  took  of  Smith 
and  wife  for  the  property,  shows  conclusively  that  he  purchased 
it  for  his  own  use,  and  not  in  trust  for  his  wife,  or  any  other.  By 
the  habendum  of  the  deed  it  is  expressly  declared  that  he  is  "  to 
have  and  to  hold  the  said  lot,  &c.,  thereby  granted,  &c.,  to  the 
only  profit,  use  and  behoof  of  the  aforesaid  Anthony  Young,  his 
heirs  and  assigns."  And  the  law  seems  to  be  well  settled  in  this 
respect,  that  where  a  man  by  the  words  of  the  deed,  for  a  valu- 
able consideration  expressed  in  it,  as  in  this  case,  takes  the  estate 
thereby  granted  to  his  own  use,  there  can  arise  no  resulting  use 
to  any  other.  Bendl.,p.  16,  pi.  20;  Stapley  v.  Lock,  (Gould.  82, 
pi.  23) ;  Adams  v.  Savage,  (2  Ld.  Raym.  855).  Neither  can  any 
averment  or  proof  of  a  use  be  received,  contrary  to  that  expressed 
in  the  deed.  Douman's  Case,  (9  Co.  10).  So  that,  whether  the 
grantee  takes  it  by  the  words  of  the  deed  to  his  own  use,  or  to 
the  use  of  another,  there  can  be  no  averment  that  he  takes  it  as  a 
trustee  in  any  other  manner;  for  there  is  such  a  sanction  given  to 
all  solemn  acts  of  contracting,  that  they  cannot  be  construed 
directly  contrary  to  their  own  expressions.  Gilb.  on  Uses  and 
Trusts  6;  1  And.  313;  Bac.  Abr.  tit.  Uses  and  Trusts,  p.  92, 
(Wilson's  ed.) 

It  becomes  proper  now  to  turn  our  attention  to  the  deed  of 
assignment  made  by  A.  Young  in  favour  of  his  wife,  which  is 
endorsed  on  the  back  of  the  deed  of  conveyance  made  to  him  of 
the  property  in  controversy  by  James  Smith  and  wife,  and  to 
inquire  into  the  effect  of  it.  In  the  first  place,  it  may  be  observed 
that  an  estate  in  fee  could  not  pass  by  it  from  the  husband,  to  vest 
in  the  wife  after  his  death ;  for  it  is  a  rule  of  the  common  law 
that  an  estate  of  freehold  cannot  be  granted  to  commence  in 
futuro.  Barwick's  Case,  (5  Co.  94,  b) ;  2  Ventr.  204;  Roe  r. 
Tranmer,  (2  Wtts.  75).  Hence,  if  a  deed  of  conveyance  be  made 
to  J.  S.  and  his  heirs,  after  the  death  of  the  grantor,  to  the  use  of 
J.  S.  and  his  heirs,  it  is  void.  Roe  v.  Tranmer,  (2  Wlls.  75) ; 
Lamb  v.  Archer,  (1  Salk.  225).  And  as  a  covenant  by  the  hus- 
vn.  — 31  v 
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band  to  stand  seised  of  the  property  for  the  use  of  the  wife,  it  is 
also  void ;  for  husband  and  wife,  in  all  matters  of  property,  by 
the  rules  of  law,  are  as  one  person,  and  it  is  perfectly  clear  that 
no  man  can  covenant  with  himself.  Gilb.  on  Uses  and  Trusts  53-4 ; 
QRolle  Abr.  788;  Co.  Lit.  112,  a.  Had  the  assignment  been  made 
to  a  third  person  by  A.  Young,  for  the  use  of  his  wife  and  her 
heirs  after  his  death,  it  might  have  raised  a  use  in  her  favour, 
though  not  alleged  expressly  to  be  in  consideration  of  marriage ; 
for  then  the  covenant  would  have  been  with  another  person,  and 
it  would  have  been  a  sufficient  consideration  that  the  relationship 
appeared  on  the  face  of  the  covenant,  as  if  a  man  covenant  to 
stand  seised  to  the  use  of  his  wife,  son  or  cousin,  without  saying 
in  consideration  of  the  natural  love  which  he  bears  towards  them, 
the  covenant  will  raise  the  use.  Bedell's  Case,  (7  Co.  40) ;  2  Wils. 
22;  2  Sand,  on  Uses  and  Trusts  81. 

Seeing,  then,  that  the  assignment  could  have  no  legal  operation 
in  favour  of  the  wife  or  her  heirs,  it  becomes  necessary,  in  the 
next  place,  to  examine  and  ascertain  whether  it  can  be  sustained 
in  equity  or  not.  It  is  proper,  however,  to  premise  that  the 
assignment,  for  aught  that  appears  to  the  contrary,  seems  to  have 
been  purely  voluntary ;  for  there  is  not  even  a  speck  of  evidence 
which  tends  in  the  slightest  degree  to  prove  that  the  assignment 
was  made  by  the  husband  in  pursuance  of  any  promise  or  assur- 
ance that  he  would  do  anything  of  the  kind,  if  his  wife  would  join 
him  in  making  sale  of  her  house  and  lot  situate  in  Carlisle,  where- 
by he  might  receive  and  use  the  money  arising  therefrom.  This 
being  the  case,  he  must  be  regarded,  I  apprehend,  as  being  under 
no  other  obligation  than  that  which  rests  upon  every  man  to  pro- 
vide reasonably  for  his  wife.  Though  gifts  or  grants  of  property 
by  a  husband  to  his  wife  after  marriage  are  generally  void  at  law, 
yet  in  some  cases  where  they  would  have  been  held  void  at  law, 
courts  of  equity  in  England,  and  in  some  of  the  United  States, 
have  upheld  them.  The  principle  upon  which  these  courts  seem 
to  have  acted  in  this  respect  is,  that  when  it  appears  to  the  court 
that  the  grant  to  the  wife  is  nothing  more  than  a  reasonable  pro- 
vision for  her,  taking  into  consideration  the  circumstances  of  the 
husband,  the  court  will  sustain  it;  but  if  it  appear  to  be  other- 
wise, as,  for  instance,  where  he  by  deed  grants  all  his  estate  or 
property  to  her,  the  deed  will  be  held  inoperative  in  equity,  as  it 
would  at  law;  for  it  could  in  no  just  sense  be  deemed  a  reasona- 
ble provision  for  her,  which  is  the  utmost,  as  it  is  said,  that  courts 
of  equity  will  hold  a  wife  entitled  to.  See  Beard  v.  Beard,  (3  Atk. 
72) ;  Sheppord  v.  Sheppard,  (7  Johns.  Ch.  Rep.  61) ;  2  Story's  Eq. 
PL  1374;  Walter  v.  Hodge,  (2  Swart.  Rep.  106-7);  Lucas  \. 
Lucas,  (1  Atk.  270-1).  In  opposition  to  this  doctrine,  however,  it 
was  held  in  Dibble  \.Hutton,  (I  Day's  Co.  221),  by  the  Supreme 
Court  of  Errors  in  the  State  of  Connecticut,  that  equity  there 
would  not  assist  the  wife  in  compelling  the  performance  of  a  pro- 
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raise  made  to  her  by  her  husband,  where  they,  being  tenants  in 
common  of  55  acres  of  land,  he  of  three-fourths  and  she  of  the 
remaining  fourth,  he,  in  consideration  that  she  would  join  him  in 
selling  the  whole,  whereby  he  could  obtain  a  higher  price  for  his 
interest  therein  than  he  could  by  selling  it  alone,  promised  to  pay 
to  her,  for  her  separate  use,  one-fourth  of  the  money  for  which 
the  whole  land  should  be  sold,  and  to  place  securities  in  her  hands 
for  that  purpose,  which  he  failed  to  do.  The  court  held  that  she 
was  not  entitled  to  relief.  It  is  not  necessary  to  pass  any  opinion 
upon  this  case,  which  goes  a  great  way  to  show  that  agreements 
made  between  husband  and  wife  during  coverture,  without  the 
interposition  of  a  third  person  as  a  party  thereto,  are  inoperative 
in  equity  as  well  as  at  law.  But  taking  the  principle  adopted  by 
the  courts  of  equity  in  England  as  our  guide,  it  does  not  appear, 
under  all  the  circumstances  of  this  case,  that  the  defendants,  who 
claim  to  derive  their  right  to  the  property  in  dispute  from  the 
wife,  are  entitled  to  hold  it  under  the  grant  contained  in  the 
assignment  made  by  the  husband  to  the  wife.  The  property 
thereby  granted  would  seem,  according  to  the  allegations  of  the 
defendants,  to  have  been  the  principal  or  chief  part  of  his  estate. 
But,  whatever  the  residue  of  the  husband's  estate  may  have 
amounted  to,  it  is  clear  from  the  evidence  that  she  upon  his  death 
possessed  herself  of  the  whole  of  it,  and  used  it.  This,  it  must  be 
admitted,  she  had  a  right  to  do  under  the  terms  of  the  husband's 
will;  but  then  she  could  not  claim  to  do  this,  and,  at  the  same 
time,  claim  to  hold  the  property  in  question  under  the  assignment 
from  her  husband,  so  as  that  it  should  be  transmitted,  upon  her 
death,  by  descent  to  her  heirs.  For  that  would  be  permitting  her 
to  take  all  the  estate  of  the  husband,  not  only  contrary  to  his 
intention,  as  expressed  most  clearly  in  his  will,  but  contrary  like- 
wise to  the  principle  upon  which  courts  of  equity  have  professed 
to  act  in  upholding  contracts  made  between  husband  and  wife 
during  coverture.  Seeing,  then,  that  the  wife  in  her  lifetime, 
after  the  death  of  her  husband,  possessed  herself  of  all  his  estate, 
and  consumed  and  disposed  of  it  all,  except  that  in  contest,  it 
would  be  unreasonable  and  unjust  to  permit  her  heirs  now,  she 
being  dead,  to  hold  the  property  in  contest,  which  would  in  effect 
be  giving  to  her  the  whole  of  the  husband's  estate — a  provision 
that  he  never  intended  she  should  have,  and  one  which  equity  will 
not  support.  We  are  therefore  brought  to  the  conclusion  that  the 
court  erred  in  the  view  which  it  took  of  the  case  in  charging  the 
jury. 

Judgment  reversed,  and  venire  de  now  awarded. 
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Sill  against  M'Knight. 

A  person  found  by  inquisition  to  be  an  habitual  drunkard,  is  not  thereby  de- 
prived of  his  power  to  perform  the  office  of  executor  or  administrator. 

ERROR  to  the  Common  Pleas  of  Bedford  county. 

This  was  an  action  of  ejectment  by  Samuel  H.  Bell,  trustee  of 
James  M'Knight  and  others,  heirs-at-law  of  Robert  M'Knight 
deceased,  against  Daniel  Sill  and  Frederick  Brown. 

James  M'Knight,  by  inquisition  found,  was  declared  to  be  an 
habitual  drunkard,  and  Samuel  H. Bell  was  appointed  his  trustee; 
he  was  at  the  time  the  only  surviving  executor  of  his  father's 
estate,  and  subsequently,  as  such,  under  the  powers  in  the  will, 
sold  and  conveyed  the  land  in  question  to  the  defendant,  Daniel 
Sill.  The  only  question  in  the  cause  was,  whether  by  the  decree 
he  was  deprived  of  his  power  as  executor. 

The  court  below  (BLACK,  President)  decided  that  he  was  not, 
and  rendered  a  judgment  for  the  defendant. 

Mr  Russell,  for  plaintiff  in  error,  referred  to  the  Acts  of  1819 
and  1836  on  the  subject  of  lunatics  and  habitual  drunkards.  2 
Com.  Dig.  tit.  Chancery  3;  2  Fern.  678,  414;  4  Com.  Dig.  tit. 
Idiot  347 ;  4  Cruise  Dig.  32 ;  5  Whart.  371 ;  4  Rawle  234;  2  Law 
Lib.  336 ;  Sug.  Pow.  399. 

Mr  Barclay,  for  defendant  in  error,  argued  the  Act  of  Assembly 
referred  to  does  not  affect  the  capacity  of  the  individual  who  is 
the  subject  of  it,  but  only  protects  his  property  from  the  effects 
of  his  contracts ;  nor  is  there  any  necessity  that  it  should  affect 
his  official  character,  for  ample  provision  is  made  by  giving  to  the 
Orphans'  Court  the  power  to  remove  executors  who  have  been 
declared  lunatics,  or  who  are  mismanaging  the  estate.  Act  of 
'29th  March  1832,  sec.  26.  2  Watts  175;  Sug.  on  Pow.  401;  3 
Higgard's  Rep.  608 ;  2  Law  Lib.  276. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  must  be  admitted  that  the  Act  of  1819  with 
its  amendments,  and  the  Act  of  1836  which  supplanted  it,  have 
in  terms  put  lunatics  and  habitual  drunkards  on  a  level,  so  far  as 
concerns  their  own  estates ;  but  it  must  also  be  admitted  that 
these  statutes  do  not  expressly  declare  a  drunkard  to  be  destitute 
of  capacity  to  perform  the  office  of  executor  or  administrator,  and 
that  they  create  no  general  disability  whatever.  A  party  is  found 
to  be  a  lunatic  or  drunkard,  to  enable  the  court  to  appoint  a 
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guardian  of  his  person,  or  a  curator  of  his  estate ;  but  not  to  with- 
draw his  faculties  further  than  may  be  necessary  for  the  particu- 
lar purpose.  The  inquisition  is  no  more  than  primd  facie  evidence 
of  mental  infirmity  during  the  period  found ;  and  why  should  it 
be  conclusive  in  regard  to  subsequent  acts  which  it  was  not  in- 
tended to  control  ?  The  court  does  not  adjudge  the  party  to  be 
destitute  of  legal  capacity  for  every  purpose,  but  only  so  far  as  to 
justify  the  taking  of  his  property  out  of  his  possession  and  control 
as  a  measure  of  precaution.  There  is  no  sentence  of  general  dis- 
ability in  that.  The  Common  Pleas  has  power  to  deprive  him  of 
capacity  to  act  in  relation  to  his  own  estate ;  the  power  to  with- 
draw his  faculties  as  a  guardian,  executor  or  administrator,  is 
committed  to  the  Orphans'  Court  by  a  different  statute.  By  the 
26th  section  of  the  Act  of  1832,  it  is  declared  that  "  when  any 
executor,  administrator  or  guardian  shall  be  duly  declared  a 
lunatic  or  an  habitual  drunkard,  it  shall  be  lawful  for  the  Or- 
phans' Court  to  vacate  the  letters  testamentary  or  of  administra- 
tion, and  to  remove  such  guardian ;"  a  measure  that  would  be 
unnecessary  if  the  letters  were  repealed,  or  the  guardian  removed 
by  the  bare  finding  of  the  inquisition.  But  this  proceeding  in  the 
Orphans'  Court  is  not  the  only  remedy  in  a  case  like  the  present ; 
for  it  has  long  been  in  the  power  of  a  party  interested  to  procure 
an  order  of  the  Orphans'  Court  that  an  executor  or  administrator 
who  is  wasting  the  estate,  give  security  or  be  dismissed.  Thus 
we  see  that,  though  an  inquisition  in  the  Common  Pleas  may  be 
the  basis  of  a  proceeding  of  removal  in  the  Orphans'  Court,  it  has 
no  direct  operation  on  the  faculties  of  the  party.  The  argument 
on  the  other  side  is  that  it  would  be  incongruous  to  allow  a  stew- 
ard to  manage  the  estate  of  another  after  he  has  been  adjudged 
incapable  of  managing  his  own.  But  the  capacity  of  a  party  to 
do  one  act  is  not  conclusive  of  his  capacity  to  do  another,  if  his 
capacity  to  do  the  other  be  triable  by  a  different  jurisdiction, 
whether  the  two  acts  make  one  and  the  same  assurance,  and  are 
done  at  one  and  the  same  time,  or  not.  Shelford  on  Lunacy  66. 
Thus,  it  was  held  in  Partridge's  Case,  (2  Salk.  552),  that  though 
the  probate  of  a  will  is  conclusive -evidence  of  the  sanity  of  the 
testator  as  to  personalty,  it  is  otherwise  as  to  the  realty.  The 
incongruity  in  the  present  case,  if  there  were  any,  would  be  in 
the  statutes,  and  not  in  the  interpretation  of  them ;  but  the  truth 
is,  there  is  no  incongruity  in  either.  The  proceeding  in  the 
Orphans'  Court  is  to  protect  those  whose  interests  have  been  com- 
mitted to  the  drunkard's  care;  the  proceeding  in  the  Common 
Pleas  is  to  protect  him  against  himself.  The  friends  interested 
for  him  in  the  one  case,  or  the  persons  interested  for  themselves 
in  the  other,  may  take  the  one  measure  or  the  other,  according  to 
circumstances ;  and  what  incongruity  is  there  in  allowing  them 
to  do  so  separately  ?  Failing  to  move  in  the  matter,  they  leave 
the  acts  of  the  party  to  their  consequences  at  the  common  law, 
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being  good  if  performed  by  the  lunatic  in  a  lucid  interval,  or  by 
the  drunkard  without  advantage  fraudulently  taken  of  his  in- 
firmity. They  stand  in  this  respect  on  a  footing  with  the  acts  of 
an  insane  or  a  drunken  agent  under  a  letter  of  attorney,  which 
neither  court  is  compelled  to  repeal  by  any  measure  whatever. 
The  system  is  thus  complete ;  and  it  prevails  also  in  England, 
where  the  disability  of  a  non  compos,  as  an  executor  or  an  admi- 
nistrator, arises  not  from  the  finding  of  an  inquisition  in  Chan- 
cery, but  from  the  act  of  the  spiritual  court ;  and  where  it  occurs, 
there  as  here,  the  proceeding  is  an  independent  one,  the  new  ad- 
ministration being  sometimes,  but  not  always,  granted  to  the 
committee  appointed  by  the  chancellor.  Until,  however,  the  pre- 
ceding letters  have  been  repealed,  acts  done  pursuant  to  them  are 
to  be  judged  of  according  to  the  general  principle  of  the  common 
law ;  and  why  should  the  operation  of  our  statute  be  carried  fur- 
ther? It  matters  little  that  an  executor  or  an  administrator  is  a 
drunkard,  if  he  manages  the  business  of  the  estate  with  discretion 
and  fidelity.  The  statute  has  not  expressly  put  him  on  a  level 
with  an  idiot;  and  we  have  no  right  to  do  so  by  implication. 
Necessity,  which  is  a  principal  ground  of  equitable  interpretation, 
and  which  does  not  justify  the  extension  of  words  to  a  mischief 
which  rarely  happens,  has  no  influence  here ;  for  there  is  no  mis- 
chief which  may  not  be  remedied  by  the  Orphans'  Court.  On  the 
other  hand,  a  statute  which  impinges  on  a  common-law  right  is 
to  be  strictly  construed.  Thus  a  statute  is  not  to  be  extended  by 
equity  so  as  to  take  away  trial  by  jury,  or  to  overthrow  an  estate, 
(Dwarris  729) ;  and  what  would  more  clearly  impinge  on  the 
rights  of  the  citizen,  than  to  deprive  him  of  his  civil  capacity  at 
the  common  law  ?  For  these  reasons,  the  power  to  sell  was  well 
executed,  in  this  instance,  by  the  executor,  though  he  had  been 
declared  an  habitual  drunkard. 

Judgment  affirmed. 


O'Keson  against  Silverthorn. 

In  an  action  of  ejectment  by  several  plaintiffs,  some  of  them  may  suffer  a  non- 
auit,  and  the  trial  proceed  to  verdict  and  judgment  for  the  others. 

In  ejectment  the  verdict  must  be  certain  in  its  description  of  the  premises  reco- 
vered ;  if  it  be  of  part  of  a  tract  of  land,  it  must  describe  it  by  reference  to  some- 
thing of  a  permanent  and  public  nature,  such  as  a  line  marked  upon  the  ground, 
a  recorded  deed,  or  a  diagram  filed  of  record  with  the  verdict.  A  verdict  for  the 
land  "  which  lies  west  of  the  line  testified  to  by  R.  S."  is  bad. 

ERROR  to  the  Common  Pleas  of  Juniata  county. 
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This  was  an  action  of  ejectment  by  John  Silverthorn  and  others 
against  Samuel  O'Keson.  After  the  testimony  in  the  cause  was 
given,  there  was  no  title  shown  to  be  in  two  of  the  six  plaintiffs : 
whereupon  those  two  suffered  a  nonsuit,  and  the  trial  went  on 
as  to  the  other  Tour  plaintiffs.  The  defendants,  therefore,  contend- 
ed that  none  of  the  plaintiffs  were  entitled  to  recover,  but  the  court 
instructed  the  jury  that  if  the  four  plaintiffs  were  otherwise  en- 
titled to  recover,  they  would  not  be  prejudiced  by  the  nonsuit 
of  the  two  who  had  shown  no  title.  This  was  the  subject  of  an 
exception. 

The  jury  found  the  following  verdict : — 

"  We  do  find  for  the  plaintiffs  the  undivided  four-sixths  of  one- 
third  of  one  hundred  and  four  acres,  part  of  the  tract  of  two  hun- 
dred and  eight  acres  named  in  the  writ  in  this  case,  being  the 
western  part  of  the  tract,  and  lying  west  of  the  line  proved  by 
Robert  Silverthorn  to  have  been  made  as  a  division  line  of  the 
whole  tract  in  the  spring  of  the  year  1801  by  and  between  Daniel 
O'Keson  and  Nicholas  O'Keson." 

The  defendant  moved  for  a  new  trial  on  the  ground  that  the 
verdict  was  uncertain  and  insufficient,  but  the  court  overruled 
the  motion,  and  entered  a  judgment  for  the  plaintiffs. 

Reed,  for  plaintiff  in  error,  argued  that  there  could  not  be  a 
nonsuit  as  to  two  of  six  plaintiffs  and  trial  as  to  the  others,  and 
cited  12  Serg.  4*  Rawle  435.  That  the  verdict  was  uncertain, 
because  it  referred  to  a  line  sworn  to  by  a  witness  which  could 
not  be  referred  to  at  any  future  time  to  designate  the  rights  of 
the  parties.  3  Watts  4-  Serg.  460 ;  7  Serg.  $  Rawle  433. 

Fisher,  contra,  referred  to  the  Act  of  31st  March  1823,  which 
authorizes  one  of  several  plaintiffs  in  ejectment  to  suffer  a  non- 
suit ;  and  as  to  the  certainty  of  the  verdict  referred  to  17  Serg. 
4-  Rawle  399 ;  5  Watts  398 ;  5  Watts  371. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  first  objection  relied  upon  in  this  case  to 
the  entry  of  a  nonsuit  on  the  trial  is  removed  by  the  provisions 
of  the  Act  of  Assembly  of  the  31st  March  1823,  section  1,  which 
expressly  authorizes  the  course  of  proceeding  pursued  on  the  trial 
by  the  plaintiffs. 

But  the  other  objection  to  the  verdict  as  defective  for  want  of 
sufficient  certainty,  it  is  not  so  easy  to  get  over.  In  ejectment 
the  verdict  must  be  certain  as  to  the  premises  recovered,  or  at 
least  capable  of  being  rendered  certain,  by  a  reference  to  some- 
thing of  a  permanent  and  public  nature,  by  which  the  title  may 
be  ascertained,  otherwise  its  termination  would  be  but  the  begin- 
ning of  new  litigation.  A  reference,  therefore,  to  a  matter  of  re- 
cord, as  a  recorded  deed,  or  a  diagram  found  by  the  jury  and  filed 
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of  record  with  the  verdict,  like  the  draft  of  a  road  in  the  Quarter 
Sessions,  or  to  natural  or  artificial  boundaries  on  the  ground, 
might  be  sufficient.  Perhaps  in  the  present  case,  had  the  verdict 
ended  with  giving  to  the  plaintiffs  the  undivided  four-tenths  of 
one-third  of  104  acres,  part  of  the  tract  of  208  acres  named  in 
the  writ,' being  the  western  part  of  the  tract,  it  might  be  sup- 
ported, leaving  to  the  plaintiffs  the  risk  of  taking  possession 
according  to  it,  as  it  is  said  in  the  books  that  the  writ  of  pos- 
session is  drawn  up  in  general  terms,  commanding  the  sheriff 
to  give  the  plaintiff  the  possession  of  his  term  of  and  in  the 
premises  recovered  in  the  ejectment,  but  without  any  particular 
specification  of  the  lands  whereof  he  is  to  make  execution ;  and 
that  it  is  the  practice  for  the  plaintiff,  at  his  own  peril,  to  point 
out  to  the  sheriff  (who  may  require  indemnity)  the  premises 
whereof  he  is  to  give  possession ;  and  if  he  takes  more,  the  court 
will  interfere.  Adams  on  Eject.  307-8.  But  here  the  plaintiffs 
are  not  left  by  the  jury  to  that  course,  for  they  are  to  take  what 
lies  west  of  the  line  proved  by  Robert  Silverthorn  to  have  been 
made  as  a  division  line  of  the  whole  tract  in  the  spring  of  the  year 
1801,  by  and  between  Daniel  O'Keson  and  Nicholas  O'Keson. 
Who  can  tell  how  this  line  is  to  appear?  Nothing  is  referred  to 
as  showing  it  to  future  times ;  it  rests  merely  on  the  evanescent 
oral  proof  of  a  witness  given  during  the  trial.  Yet  by  it,  and  by 
it  alone,  the  plaintiffs  are  to  take  and  hold.  For  this  reason,  we 
are  obliged  to  set  aside  the  verdict  and  judgment. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Wallace  against  Scott 

A  tract  of  land  ceases  to  be  unseated  as  soon  as  it  is  actually  occupied  with  a 
view  to  permanent  use;  and  that  occupation  may  be  said  to  commence  with  the 
moment  of  entry  for  the  purpose  of  clearing  the  land. 

ERROR  to  the  Common  Pleas  of  Clearfield  county. 

Robert  Wallace  against  John  Scott  and  George  Scott.  Eject- 
ment for  a  tract  of  land.  The  plaintiff  claimed  under  a  title  made 
by  the  treasurer  in  pursuance  of  a  regular  assessment  of  taxes  for 
the  years  1828-9  and  '30.  The  ground  of  defence  was,  that  the 
land  was  not  unseated ;  and  in  support  of  this,  the  proof  was  by 
a  witness  "  that  he  entered  upon  the  land  in  1828,  and  chopped 
timber,  and  made  a  beginning  of  a  clearing.  In  1829  he  cleared 
it  off,  fenced  it,  and  put  in  a  crop ;  in  1830  he  went  to  it  to  reside 
The  land  was  not  assessed  in  his  name  until  he  resided  upon  it." 
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WOODWARD  (President)  instructed  the  jury  that  the  plaintift' 
had  shown  a  regular  title,  which  must  prevail  unless  the  land  was 
seated ;  and  whether  seated  or  not  was  a  matter  of  fact  for  the 
determination  of  the  jury;  that  land  maybe  said  to  be  seated 
when  there  is  a  residence  upon  it,  though  it  be  not  cultivated : 
and  when  it  is  cultivated,  though  there  be  no  residence;  that  a 
settlement  is  not  the  work  of  a  day,  nor  does  it  consist  of  a  single 
act,  but  it  requires  time  and  succession  of  acts  to  complete  it ; 
and  if  the  object  in  view  be  pursued  with  reasonable  diligence, 
the  settlement  commences  with  the  commencement  of  the  labour. 

This  charge  was  the  subject  of  exception. 

Wallace,  for  plaintiff  in  error,  cited  10  Serg.  fy  Rawle  256 ;  6 
Watts  272;  8  Watts  548 ;  5  Watts  13 ;  5  Watts  $  Serg.  360. 

Blanchard,  contra,  cited  4  Watts  $  Serg.  338 ;  1  Watts  503 ;  6 
Watts  269. 

PER  CURIAM.  Residence  with  or  without  cultivation,  or  culti- 
vation with  or  without  residence,  stamps  a  new  character  on  the 
tract ;  but  when  does  residence  or  cultivation  begin  ?  It  was  said 
in  Campbell  \.  Wilson,  (1  Watts  144),  to  begin  at  the  moment  of 
entry.  A  tract  ceases  to  be  unseated  as  soon  as  it  is  actually 
occupied  with  a  view  to  permanent  use  as  the  property  of  the 
occupant.  The  settlement  of  an  improver,  which  includes  resi- 
dence, begins  with  the  first  stroke  of  the  axe ;  and  it  would  be 
strange  if  a  tract  settleo!  for  purposes  of  title,  might  be  deemed 
unseated  for  purposes  of  taxation.  It  is  enough  that  the  occupant 
holds  himself  to  the  world  as  the  owner,  and  as  such  personally 
chargeable  for  the  taxes.  The  direction,  therefore,  was  entirely 
proper ;  and  it  is  immaterial  to  inquire  whether  the  prior  trea- 
surer's deed,  pursuant  to  an  adverse  commissioner's  sale,  were 
properly  admitted ;  for  the  plaintiff  was  concluded  without  it. 

Judgment  affirmed. 


Jackson  against  Wilson. 

A  personal  service  of  a  rule  of  reference  is  indispensable  in  all  cases  except 
when  the  party  cannot  be  found,  and  has  no  agent  or  attorney. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 
Thomas  Jackson  and  James  Entriken,  assignees  of  Jonathan 
Leslie,  against  Andrew  P.  Wilson  and  Joseph  Jones.     This  was 
vn.  —  32 
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an  action  of  covenant,  in  which  the  defendants  entered  a  rule  of 
reference,  the  proof  of  the  service  of  which  was  that  "  he  served 
the  within  rule  to  refer  personally  on  Isaac  Fisher,  Esq.,  attorney 
for  plaintiff,  the  20th  September  1842,  by  leaving  an  official  copy 
of  the  same  at  Lewistown,  at  his  office,  in  presence  of  F.  C.  Meck- 
lin  and  T.  Franks." 

The  arbitrators  were  chosen  in  the  absence  of  the  plaintiff,  and 
they  met  and  made  an  award  in  favour  of  the  defendant.  The 
plaintiff  moved  the  court  to  set  the  same  aside  on  the  ground  that 
there  was  not  a  legal  service  of  the  rule.  But  the  court  refused, 
and  this  writ  of  error  was  sued  out. 

Fisher  and  Blanchard,  for  plaintiff  in  error. 
Orbison  and  Miles,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.— The  12th  section  of  the  Act  of  the  16th  June  1836, 
directs,  "  that  the  manner  of  service  of  a  rule  of  reference  shall  be 
by  giving  a  copy  of  the  rule  to  the  party  personally,  his  agent  or 
attorney ;  or  if  the  party  cannot  be  found,  and  have  no  agent  or 
attorney,  by  leaving  such  copy  at  his  last  place  of  abode."  A 
personal  service,  therefore,  is  indispensable  in  all  cases  except 
where  the  party  cannot  be  found,  and  where  he  has  no  agent  or 
attorney.  But  where,  as  here,  he  can  be  found,  and  has  an  attor- 
ney, leaving  a  copy  will  not  answer  the  purpose,  but  the  service 
must  be  personal  on  the  party  or  the  agent.  The  only  inquiry, 
therefore,  is,  has  this  course  been  pursued?  and  it  is  very  plain 
that  it  has  not ;  and  whether  the  mistake  has  arisen  from  igno- 
rance or  design  is  totally  immaterial.  The  affidavit  states  that 
the  rule  was  served  personally  on  Mr  Fisher,  attorney  for  plaintiff, 
the  20th  September  1842;  and  had  it  stopped  there,  it  would  be 
in  conformity  to  the  Act.  But  the  affidavit  proceeds  to  explain 
the  manner  of  service  to  have  been  by  leaving  an  official  copy  at 
Lewistown  at  his  (Fisher's)  office,  in  presence  of  F.  C.  Mecklin 
and  T.  Franks.  This  the  witness  erroneously  calls  a  personal 
service,  whereas  it  is  manifest  that  the  only  service  was  by  leaving 
a  copy  at  the  usual  place  of  business  of  the  attorney,  and  in  his 
absence.  The  affidavit  will  admit  of  no  other  construction  with- 
out doing  violence  to  the  sense,  and  this  we  are  not  inclined  to  do 
when  the  effect  of  it  will  be  to  deprive  the  party  of  a  trial  by  jury. 

Judgment  reversed,  and  procedendo  awarded. 
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Bishop's  Appeal. 

If  a  man  die  intestate,  leaving  a  widow  and  one  child,  there  may  be  a  partition 
between  them,  if  it  can  be  made  without  prejudice  to  the  estate. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  York 
county. 

John  C.  Bishop  died  intestate,  leaving  a  widow  and  one  child. 
The  child,  by  his  guardian,  presented  a  petition  for  a  writ  of  par- 
tition and  valuation.  The  inquest  found  and  returned  to  the  court 
that  as  there  was  but  one  heir,  they  had  not  divided  the  property, 
but  valued  the  whole  together.  The  court  set  the  whole  proceed- 
ing aside,  for  the  reason  that  they  could  not  entertain  a  proceeding 
in  partition  under  the  facts  of  this  case,  when  there  was  but  one 
heir. 

Mayer,  for  appellant,  referred  to  the  Act  of  1832,  section  36 ;    • 
13  Serg.  #  Rawle  85;  2  Whart.  188;  2  Miles  38;  3  Watts  $ 
Serg.  456 ;  5  Whart.  221. 

Campbell,  for  appellee,  referred  to  the  Act  of  8th  April  1833, 
section  1,  Purd.  Dig.  598. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  question  in  this  case  is,  whether  seven  dis- 
interested persons,  chosen  by  the  parties  and  appointed  by  the 
Orphans'  Court  to  make  partition  of  the  real  estate  of  John  C. 
Bishop,  of  which  he  died  seised  and  intestate,  leaving  a  widow 
and  a  son,  his  only  child,  ought  to  divide  the  same  between  the 
widow  and  son,  if  it  can  be  done  without  prejudice  to  or  spoiling 
the  whole.  By  referring  to  the  36th  and  37th  sections  of  the  Act 
of  the  29th  of  March  1832,  entitled  "  An  Act  relating  to  Orphans' 
Courts,"  Pamph.  Laws  190,  201,  this  question  is  solved  very 
clearly,  and  without  leaving  the  least  possible  doubt.  The  36th 
section  enacts,  that  "  the  Orphans'  Court  of  the  county  where  the 
real  estate  of  a  decedent  is  situate,  shall  have  power,  on  the  ap- 
plication of  the  widow,  or  any  lineal  descendant  of  the  decedent, 
having  an  interest  in  such  real  estate,  if  of  full  age,  or  if  under 
age,  on  the  application  of  his  guardian,  to  appoint  seven  or  more 
disinterested  persons,  chosen  on  behalf  and  with  consent  of  the 
parties;  or  when  the  parties -cannot  so  agree,  to  award  an  inquest 
to  make  partition  of  the  real  estate  of  such  decedent ;  and  upon 
the  return  made  by  the  persons  so  appointed,  or  of  the  inquisition 
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taken,  to  give  judgment  that  the  partition  thereby  made  be  firm 
and  stable  for  ever ;  and  that  the  costs  thereof  be  paid  by  the  par- 
ties concerned."  The  37th  section  then  enacts,  "  when  any  such 
estate  cannot  be  divided  among  the  lineal  descendants  as  afore- 
said, or  the  widow  and  such  lineal  descendants,  without  prejudice 
to  or  spoiling  the  whole,  the  said  seven  or  more  persons,  or  the 
said  inquest,  as  the  case  may  be,  shall  make  and  return  a  just 
appraisement  thereof  to  the  Orphans'  Court ;  and  thereupon,  but 
not  otherwise,  the  said  court  may  order  the  same,  first  to  the 
eldest  son,  if  he  be  living,  &c."  The  seven  persons  appointed  in 
this  case  to  make  partition  of  the  estate,  conceived,  as  there  was 
only  one  heir  or  lineal  descendant  of  the  intestate,  that  they  had 
no  authority,  and  could  not,  therefore,  divide  the  estate  between 
him  and  the  widow,  according  to  their  respective  interests;  and 
accordingly,  under  this  notion,  which  was  clearly  erroneous,  ap- 
praised it  without  taking  into  consideration  the  question  whether 
it  could  be  divided  between  the  widow  and  the  heir  without  preju- 
dice to  or  spoiling  the  whole.  The  appraisement  was  returned  to 
the  court,  and  thereupon,  no  objection  being  made  to  it,  it  was 
confirmed  nisi  as  a  matter  of  course.  But  within  the  time  allowed 
by  the  rule  of  the  court  for  filing  exceptions  to  the  report,  the 
court  was  moved  to  set  aside  the  confirmation  thereof  that  had 
been  entered ;  and  the  court,  after  looking  into  the  matter,  came 
to  the  conclusion  that  inasmuch  as  there  was  but  one  heir,  the 
court  had  no  jurisdiction  over  the  matter,  and  could  not  entertain 
a  proceeding  for  the  purpose  of  making  partition  between  him  and 
the  widow.  In  this  opinion  we  think  the  court  were  also  mistaken, 
as  well  as  the  persons  appointed  to  make  the  partition.  And  al- 
though the  court  were  right  in  setting  aside  the  confirmation  of 
the  report,  they  were  clearly  wrong  in  the  reason  they  have  as- 
signed for  doing  so.  But  then  they  ought  to  have  gone  further, 
and  to  have  set  the  report  aside  also,  because  the  authors  of  it 
had  not  decided  on,  or  taken  into  consideration,  whether  the  par- 
tition of  the  estate  could  be  made  without  prejudice  to  or  spoiling 
the  whole  of  it;  and  having  set  the  report  aside  on  this  ground, 
the  court  ought,  with  the  assent  of  the  parties,  to  have  referred  it 
back  to  the  same  persons  or  to  others  chosen  by  the  parties  for 
that  purpose,  with  instructions  to  make  partition  between  the  heir 
and  the  widow  according  to  their  respective  interests;  that  is, 
allowing  to  the  widow  one-third  of  the  estate,  agreeably  to  its 
annual  value,  and  two-thirds  thereof  to  the  heir,  if  such  partition 
could  be  made  without  prejudice  to  or  spoiling  the  whole;  or  in 
case  the  parties  could  not  have  agreed  on  the  persons  who  should 
be  appointed  by  the  court  to  make  partition,  then  the  court  ought 
to  have  awarded  an  inquest  for  that  purpose.  It  is  not  easy  to 
imagine  how  the  Orphans'  Court  fell  into  the  error  which  it  ap- 
pears to  us  they  committed,  unless  it  be  because  in  the  37th  sec- 
tion already  recited,  in  speaking  of  the  estate,  when  it  "  cannot 
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be  divided  among  the  lineal  descendants,  or  the  widow  and  the 
lineal  descendants"  descendants  are  mentioned  in  the  plural  num- 
ber; and  hence,  if  there  be  but  one  lineal  descendant,  the  court 
have  no  authority  to  act.  But  such  a  conclusion  would  be  repug- 
nant to  the  whole  tenor  of  the  Act,  so  far  as  it  relates  to  this 
matter,  as  also  the  manifest  design  and  object  of  the  Legislature. 
The  36th  section,  as  we  have  seen,  expressly  declares  that  the 
Orphans'  Court  shall  have  power  on  the  application  of  the  widow 
or  any  lineal  descendant,  to  proceed,  in  the  manner  therein  pre- 
scribed, to  have  partition  made  of  the  estate.  It  is  sufficient, 
therefore,  that  the  application,  in  order  to  give  the  Orphans'  Court 
jurisdiction  of  the  matter,  is  made  by  the  widow  or  a  lineal  de- 
scendant of  the  decedent,  without  regard  being  had  to  the  number 
of  such  descendants ;  whether  one  only,  or  more,  can  and  certainly 
ought  to  make  no  difference.  It  is  just  as  necessary,  according  to 
the  general  design  of  the  Act,  that  the  widow  should  have  her 
portion  or  third  of  the  estate  laid  off  by  metes  and  bounds,  where 
there  is  but  one  lineal  descendant,  as  where  there  are  two  or  any 
greater  number.  It  would  certainly  be  regarded  as  a  great 
omission  in  the  Act,  if  the  case  of  a  widow  and  one  descendant 
were  not  embraced  as  much  as  the  case  of  a  widow  and  twenty 
descendants.  Besides,  the  Act  in  this  part  is  remedial  in  its  na- 
ture ;  and  if  a  doubt  could  be  raised  as  to  its  embracing  the  case, 
it  ought  to  be  construed  liberally  with  a  view  to  prevent  the  mis- 
chief or  inconvenience  that  was  intended  to  be  remedied  or  re- 
lieved against.  The  proceeding  in  the  Orphans'  Court  is  reversed, 
and  the  record  remitted,  that  the  said  court  may  proceed  to  have 
a  partition  of  the  estate  made,  if  practicable,  and  if  not,  an  ap- 
praisement thereof  made,  as  directed  by  the  Act  of  Assembly 
passed  in  this  behalf. 

Decree  reversed. 


Good  against  Herr. 


Equity  will  not  interfere  for  the  relief  of  a  party  who  claims  on  the  ground  of 
a  mistake  of  law.  Hence,  distribution  having  been  made  of  the  estate  of  an 
intestate  among  those  who  were  supposed  to  be  his  collateral  heirs-at-law,  and 
all  of  whom  joined  in  a  release  to  the  payer,  one  of  them  cannot  afterwards  reco- 
ver a  greater  amount,  on  the  ground  of  their  mutual  mistake  of  the  law  as  to  who 
were  the  heirs-at-law  of  the  intestate. 

ERROR  to  the  District  Court  of  Lancaster  county. 
This  was  an  action  of  debt  by  the  Commonwealth  for  the  use 
of  Daniel  Good,  administrator  of  Emanuel  Herr  deceased,  against 

vn. — w 
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Henry  Herr  and  Fanny  his  wife,  brought  upon  the  defendants' 
recognizance  in  the  Orphans'  Court,  acknowledged  and  entered 
into  for  the  use  of  all  persons  interested  in  the  real  estate  of  Samuel 
Herr  deceased,  late  of  Strasburg  township,  on  the  23d  day  of  No- 
vember 1837,  when  Fanny  Herr,  the  conusor,  accepted  a  purpart 
of  the  real  estate  of  the  deceased,  at  the  appraisement  of  $'20,666. 
67. 

The  condition  of  the  recognizance  is,  that  if  the  said  Fanny 
Herr  pay  to  the  legal  representatives  of  Samuel  Herr  deceased, 
their  several  and  respective  shares  of  and  in  the  valuation  money 
of  the  said  real  estate  so  accepted  by  her,  on  or  before  the  23d 
day  of  November  1837,  then  the  recognizance  to  be  void;  other- 
wise of  force. 

The  plaintiff's  demand  was  founded  on  the  alleged  breach  of 
this  condition.  Samuel  Herr  died  without  issue,  and  without 
father  or  mother,  brothers  or  sisters ;  Fanny  Herr  was  his  widow. 
Two  of  his  uncles  were  living  at  his  decease,  and  one  aunt.  Two 
other  uncles  had  died  before  him,  each  leaving  children.  On  the 
14th  April  1840,  the  defendants  proceeded  to  pay  the  several 
legal  representatives  of  Samuel  Herr  deceased,  the  sums  of  money 
supposed  to  be  due  to  them  respectively,  dividing  the  one-half  of 
the  valuation  of  the  purpart  accepted  by  Fanny  Herr  into  five 
shares  or  equal  parts,  one  of  which  was  paid  to  each  uncle  and 
aunt  living  at  the  decease  of  Samuel  Herr,  and  to  the  children  of 
each  of  his  uncles  who  had  died  before  him.  Daniel  Good,  as  the 
administrator  of  Emanuel  Herr,  who  was  one  of  the  uncles  living 
at  the  decease  of  Samuel  Herr,  received  at  this  time  from  the 
defendants  a  sum  which,  with  what  Emanuel  Herr  had  previously 
received  in  his  lifetime,  amounted  to  the  one-fifth  of  the  half  of 
the  valuation  before  mentioned,  and  executed,  together  with  the 
rest,  the  remaining  uncles,  aunt,  and  the  children  of  the  two  uncles 
deceased  at  the  death  of  Samuel  Herr,  a  release  of  the  same  date, 
by  which  he  "  did  remise,  release  and  for  ever  quit-claim  unto  the 
said  Frances  Herr,  her  heirs  and  assigns,  all  the  estate,  share, 
part,  dividend,  right,  title,  interest,  claim  and  demand,  of,  in  and 
to  purpart  No.  1,  of  which  the  said  Samuel  Herr  died  seised,  ac- 
cepted and  confirmed  to  the  said  Frances  Herr." 

The  law  requiring  that  in  default  of  children,  brothers  and  sis- 
ters, and  father  or  mother  of  an  intestate,  his  real  and  personal 
estate  shall  descend  to  and  be  distributed  among  his  next  of  kin, 
and  that  there  shall  be  no  representation  admitted  amongst  colla- 
terals, after  brothers'  and  sisters'  children,  the  plaintiff  insisted 
that,  according  to  law,  the  distribution  of  the  14th  of  April  1840 
ought  to  have  been  among  the  two  uncles  and  aunt  of  Samuel 
Herr  living  at  the  time  of  his  decease,  and  among  those  only,  they 
being  his  next  of  kin ;  the  children  of  the  uncles  of  the  said  Sa- 
muel Herr,  who  died  before  him,  not  being  allowed  by  law  to 
assume  their  degree  of  kindred,  and  take  in  their  place  what  they 
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would  have  been  entitled  to  take  if  living.  But  the  defendants  < 
pleaded  payment  with  leave  to  give  the  special  matters  in  evi- 
dence, and  also  the  release  of  the  14th  of  April  1840.  The  plain- 
tiff answered  these  pleas,  replying  to  the  latter  specially  that  the 
release  was  obtained  by  misrepresentation,  misconception  and 
mistake ;  to  which  the  defendants  rejoined  that  the  release  was 
not  obtained  by  fraud,  misrepresentation,  misconception,  or  mis- 
take. 

There  was  no  mistake  with  respect  to  any  fact  in  the  case. 
The  whole  sum  due  from  the  defendants  was  ascertained ;  the 
persons  claiming,  their  relationship  to  the  deceased  as  uncles  and 
aunt  living  when  he  died,  and  children  of  two  uncles  deceased 
before ;  all  the  proceedings  of  the  Orphans'  Court,  and  every  fact 
that  entered  into  the  consideration  of  the  parties  at  the  arrange- 
ment among  the  heirs  and  distributees  on  the  14th  of  April  1840, 
when  the  release  was  executed,  were  known  and  undisputed.  It 
did  not  appear  that  in  regard  to  any  of  these  facts  there  had  been 
at  any  time  any  dispute,  misrepresentation,  misconception  or  mis- 
take. The  mistake  was  in  conceiving  the  law  to  be  that  the  chil- 
dren of  uncles  deceased,  at  the  death  of  an  intestate  dying  without 
issue,  brother,  sister,  father  or  mother,  were  entitled  to  represent 
their  fathers,  and  come  in,  as  such  representatives,  along  with 
other  uncles  living  at  the  decease  of  the  intestate,  and  claim  his 
estate,  along  with  them,  as  next  of  kin. 

HAYES  (President),  in  answer  to  several  points  put  by  the  coun- 
sel of  the  respective  parties,  instructed  the  jury  that  the  case 
presented  no  dispute  about  matter  of  fact,  but  that  the  parties 
having  acted  under  a  mistake  of  the  law,  equity  would  not  inter- 
fere for  the  relief  of  the  plaintiff,  and  directed  a  verdict  for  the 
defendant. 

Parke  and  Jenkins,  for  plaintiff  in  error,  cited  2  Pow.  on  Con. 
122-3,  196;  1  Story  Eg.  135,  sec.  122,  note  3,  sec.  129;  3  Serg. 
4*  Rawle  331 ;  1  Mad.  Chan.  63 ;  3  Watts  36 ;  5  Whart.  331 ;  4 
Rawle  144;  1  Story  Eq.  171,  sec.  155;  3  Watts  $  Serg.  265;  23 
Law  Lib.  177;  Smith's  L.  C.  233;  3  Watts  fy  Serg.  546;  5  Bac. 
Ab.  680-710;  6  Serg.  <§•  Rawle  369;  2  Burr.  1005. 

Stevens  and  Montgomery,  for  defendants  in  error,  cited  1  Story 
Eq.  157;  Smith's  L.  C.  270-3;  12  Peters  55;  1  Wend.  355;  9 
Cowen  684;  6  Watts  48. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  release  executed  by  Emanuel  Herr  is  a  good 
defence  to  the  action  at  law ;  but  this  case  comes  before  us  under 
our  peculiar  system  of  administering  equity,  in  the  nature  of  an 
application  for  relief,  as  in  a  bill  in  chancery.  The  evidence  dis- 
closes a  case  where  there  was  neither  fraud,  misrepresentation, 
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nor  surprise ;  but  a  mutual  mistake,  or  misconception  of  law,  by 
both  parties.  It  does  not  appear  that  there  has  been  any  dispute, 
misrepresentation,  misapprehension  or  mistake  in  regard  to  any 
fact ;  for  at  the  time  of  the  execution  of  the  release,  and  before, 
everything  relating  to  the  transaction,  and  which  entered  into  the 
consideration  of  the  parties,  was  fully  known  and  undisputed. 
The  mistake  was  in  the  supposition  that  children  of  uncles,  de- 
ceased at  the  death  of  an  intestate  dying  without  issue,  brother, 
sister,  father  or  mother,  were  entitled  to  a  distributive  share  of 
the  estate  of  the  intestate.  It  was  therefore  a  naked  mistake  of  a 
principle  of  law,  and  the  sole  question  is,  whether,  under  such 
circumstances,  the  defendant  is  entitled  to  relief  in  equity  from 
his  agreement  or  contract. 

It  is  an  elementary  principle  that  ignorance  of  the  law  furnishes 
no  excuse  to  any  person,  either  civilly  or  criminally;  and,  conse- 
quently, a  mistake  in  law  cannot  be  relieved  against,  either  in 
equity  or  at  law.  This  doctrine  is  ably  discussed  by  Mr  Justice 
STORY  in  his  first  volume  of  Commentaries  on  Equity  Jurispru- 
dence, page  121.  All  the  cases  are  there  reviewed,  and  those 
which  have  been  supposed  to  be  exceptions  to  the  general  rule  are 
placed  on  their  true  ground.  The  principle  is  also  discussed  in 
Hunt  v.  Rousmanier,  (8  Wheat.  211,  214-15),  and  in  The  Bank 
of  the  United  States  v.  Daniel,  (12  Peters  32,  35,  56).  In  Hunt 
v.  Rousmanier,  the  court  explicitly  affirmed  the  general  principle 
that  a  court  of  chancery  cannot  relieve  a  party  from  a  mistake  of 
law,  but  without  undertaking  to  say  that  there  may  not  be  such 
a  plain  and  acknowledged  mistake  at  law  as  to  bring  it  within  the 
reach  of  a  court  of  equity.  In  the  latter  case,  the  court  say : — 
"Vexed  as  this  question  formerly  was,  and  delicate  as  it  now  is, 
from  the  confusion  in  which  numerous  and  conflicting  decisions 
have  involved  it,  no  discussion  of  cases  can  be  gone  into  without 
hazarding  the  introduction  of  exceptions  that  will  be  likely  to  sap 
the  direct  principle  we  intend  to  apply."  Indeed,  the  remedial 
power  claimed  by  courts  of  chancery  to  relieve  against  mistakes 
at  law,  is  a  doctrine  rather  grounded  on  exceptions  than  upon 
established  rules.  To  this  course  of  adjudication  we  are  unwill- 
ing to  yield.  That  mere  mistakes  at  law  are  not  remediable,  is 
well  established,  as  was  declared  by  the  court  in  Hunt  v.  Rousma- 
nier, (1  Peters  15) ;  and  we  can  only  repeat  what  was  there  said, 
that,  whatever  exceptions  there  may  be  to  the  rule,  they  will  be 
found  few  in  number,  and  to  have  something  peculiar  in  their  cha- 
racter, and  to  involve  other  elements  of  decision.  The  principle 
is,  that  a  mistake  or  ignorance  of  the  law  forms  no  ground  of 
relief  from  contracts  fairly  entered  into,  with  a  full  knowledge  of 
the  facts,  and  under  circumstances  repelling  all  presumption  of 
fraud,  imposition,  or  undue  advantage.  Mr  Justice  STORY,  in  his 
Commentaries,  after  reviewing  in  a  clear  and  lucid  manner  the 
principal  cases  which  are  supposed  to  contain  contradictions  of,  or 
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exceptions  to  the  general  rule,  further  adds :  "Without  undertak- 
ing to  assert  that  there  are  none  of  these  cases  which  are  incon- 
sistent with  the  rule,  (and  in  my  opinion  a  great  deal  of  useless 
learning  has  been  thrown  away  in  attempting  to  reconcile  them 
to  the  rule),  it  may  be  affirmed  that  the  real  exceptions  to  it  are 
very  few,  and  generally  stand  upon  some  very  urgent  pressure  of 
circumstances.  The  rule  prevails,  in  England,  of  compromise  in 
all  cases  of  doubtful,  and  perhaps  in  all  cases  of  doubted  right, 
and  especially  in  all  cases  of  family  arrangements.  It  is  relaxed 
in  cases  where  there  is  a  total  ignorance  of  title,  founded  in  the 
mistake  of  a  plain  and  settled  principle  of  law,  and  in  cases  of 
imposition,  misrepresentation,  undue  influence,  misplaced  confi- 
dence and  surprise.  In  America,  the  general  rule  has  been  recog- 
nised as  founded  on  sound  wisdom  and  policy,  and  fit  to  be  upheld 
with  a  steady  confidence.  And,  hitherto,  the  exceptions  (if  any) 
will  be  found  not  to  rest  upon  the  mere  foundation  of  a  naked 
mistake  of  law,  however  plain  and  settled  the  principle  may  be, 
nor  upon  mere  ignorance  of  title  founded  upon  such  mistake.  In 
England,  therefore,  where  there  is  a  total  ignorance  of  title  found- 
ed on  the  mistake  of  a  plain  and  settled  principle  of  law,  equity 
will  in  some  cases  grant  relief;  as,  for  example,  where  there  is  a 
plain  and  established  doctrine  on  the  subject,  so  generally  known 
and  of  such  constant  occurrence  as  to  be  understood  by  the  com- 
munity at  large  as  a  rule  of  property ;  such,  for  instance,  as  the 
canons  of  descent ;  where  a  mistake  or  ignorance  of  the  law  in 
that  country  may  give  rise  to  a  presumption  that  there  has  been 
undue  influence,  imposition,  mental  imbecility,  surprise,  or  confi- 
dence abused.  To  this  head  may  be  referred  cases  of  heirship, 
where  the  party  acts  upon  the  misapprehension  that  he  has  no 
title  at  all  in  the  property,  which  seems,  as  is  supposed,  to  involve 
in  some  measure  a  mistake  of  fact — that  is,  the  fact  of  owner- 
ship— arising  from  a  mistake  of  law;  a  distinction  not  easily 
understood.  But  in  England,  where  the  facts  are  known,  the 
mistake  of  the  title  of  heirship  is  treated  as  a  mistake  of  law, 
and,  consequently,  upon  general  principles,  cannot  be  the 
subject  of  relief  in  equity.  But  in  this  country  other  notions 
have  been  entertained,  for  here  no  difference  is  perceived  whe- 
ther it  be  the  case  of  a  mistake  of  heirship,  or  any  other  mis- 
take ;  whether  it  be  a  plain  and  familiar  principle  of  law,  or  one 
in  which  the  case  is  not  well  established  and  settled."  In  this  case 
it  was  a  mutual  mistake  of  a  principle  of  law,  without  any  other 
ingredient  whatever.  There  was  neither  misapprehension  of  facts 
nor  surprise,  nor  had  one  party  any  better  means  of  knowledge 
than  the  other,  nor  was  there  any  matter  in  the  case  which  can 
induce  the  slightest  suspicion  of  undue  influence,  improper  prac- 
tices, or  superior  information,  or  the  means  of  obtaining  it.  Both 
parties  were  in  every  respect  on  precisely  the  same  footing. 
There  are,  indeed,  several  circumstances  in  the  case  which  would 
vii.  — 33  w* 
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make  it  inequitable  to  relieve  the  defendant  as  against  the  plain- 
tiff; but  we  do  not  put  the  case  on  that  ground,  but  upon  the 
broad  principle  that  where  there  is  a  mutual  mistake  of  law,  with- 
out more,  it  is  not  the  subject  of  equitable  relief.  In  such  a  case, 
we  think  it  of  no  consequence  whether  it  be  a  plain  and  familiar 
principle,  or  the  reverse ;  whether  it  be  a  case  of  heirship,  or  any 
other  misapprehension  of  law.  We  fully  agree  with  Mr  Justice 
STORY,  that  the  distinction  between  cases  of  mistake  of  a  plain 
and  settled  principle  of  law,  and  cases  of  mistake  of  a  principle 
of  law  not  plain  to  persons  generally,  but  what  is  yet  construct- 
ively certain  as  a  foundation  of  title,  is  not  of  itself  very  intelligi- 
ble, or,  practically  speaking,  very  easy  of  application,  considered 
as  an  independent  element  of  decision.  In  contemplation  of  law, 
all  its  rules  and  principles  are  deemed  certain,  although  they  have 
not  as  yet  been  recognised  by  public  adjudication.  The  learned 
commentator  pertinently  asks,  "What  are  to  be  deemed  plain 
and  settled  principles  ?  Any  thing  such  as  have  been  long 
and  uniformly  established  by  adjudications  only?  Or  is  a 
single  decision  sufficient.?  What  degree  of  clearness  consti- 
tutes the  line  of  demarcation  ?  If  there  have  been  decisions 
in  different  ways  at  different  times,  which  is  to  prevail  ?  If  a 
majority  of  the  profession  hold  one  doctrine,  and  a  minority 
another,  is  the  rule  to  be  deemed  doubtful,  or  is  it  to  be  deemec 
certain?"  Is  it,  we  may  add,  confined  to  a  mistake  of  a  principlt 
of  common  law,  or  is  it  extended  to  a  mistake  in  the  construction 
of  a  statute,  and  particularly  the  construction  of  the  ever-varying 
statute  of  distribution  of  the  estates  of  intestates  ?  Take  the  case 
in  hand :  would  this  be  such  a  mistake  of  a  plain  and  familiar 
canon  of  descent  as,^>er  sc,  to  afford  ground  for  the  equitable  inter- 
position of  the  court  ?  We  grant  that,  where  there  is  a  mistake 
of  a  clear,  well-established  and  well-known  principle  of  law,  whe- 
ther common  or  statute  law,  (for  in  this  respect  we  can  conceive 
no  difference),  equity  will  lay  hold  of  slight  circumstances  to  raise 
a  presumption  that  there  has  been  some  undue  influence,  imposi- 
tion, mental  imbecility,  surprise,  or  confidence  abused.  But  it  is 
obvious  that,  in  such  cases,  the  mistake  of  itself  is  not  the  founda- 
tion of  relief,  but  the  relief  is  had  on  entirely  independent  grounds, 
so  as  not  to  impinge  the  general  rule.  We  therefore  are  of  the 
opinion  that  in  no  case  is  ignorance  or  mistake  of  the  law,  with  a 
full  knowledge  of  the  facts,  per  se,  a  ground  for  equitable  relief. 

Judgment  affirmed. 
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Bratton  against  Mitchell. 

A  paper  found  in  the  commissioners'  office,  purporting  to  be  an  assessment  of 
unseated  land,  is  prima  facie  evidence  of  an  assessment  sufficient  to  support  a 
sale  of  the  land  for  the  payment  of  taxes. 

If  a  tract  of  land  be  sold  for  the  payment  of  the  taxes  of  several  years,  and 
there  be  a  sufficient  assessment  for  any  one  of  the  years,  the  title  will  be  good. 

ERROR  to  the  Common  Pleas  of  Mfflin  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land  by  George 
Mitchell  against  Charles  Bratton  and  James  Bratton.  The  case 
is  sufficiently  stated  by  the  Chief  Justice,  who  delivered  the  opi- 
nion of  the  court. 

Mr  Fisher,  for  plaintiff  in  error. 

Mr  Banks  and  Mr  Benedict,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  only  question  in  the  record  which  is  worthy 
of  consideration  is,  whether  the  paper  produced  as  a  list  of  un- 
seated lands,  and  containing  among  other  things  what  is  asserted 
to  be  an  assessment  of  the  tract  in  contest,  is  the  act  of  the  com- 
missioners. It  was  found  in  the  office,  though  not  in  the  place 
where  the  lists  are  usually  kept ;  but  the  place  is  of  no  import- 
ance, for  it  would  never  do  to  let  the  character  of  a  document 
depend  on  the  habitual  method  or  disorder  of  the  officer.  Papers 
are  frequently  displaced  by  accident,  or  the  inattention  of  those 
who  have  access  to  them.  Again.  The  body  of  it  is  in  the  hand- 
writing of  an  assistant  employed  by  the  clerk ;  and  this  is  an 
additional  feature  of  official  character.  Still  further.  An  entry 
on  the  face  of  it  shows  it  to  have  been  brought  to  the  notice  of  the 
board  without  any  mark  of  rejection.  The  list,  then,  is  prima 
facie  official;  and  what  does  it  purport?  The  caption  of  it  is, 
"A  list  of  unseated  land  in  Wayne  township,  1820;"  and  its  frame 
corresponds  to  it.  These  lists  contain  the  valuation  of  the  assess- 
ors, and  it  is  known  that  they  are  prepared  for  the  action  of  the 
commissioners,  whose  business  it  is  to  assess  the  tax.  The  columns 
on  this  particular  are  arranged  and  headed  as  usual,  except  that 
the  sums  assessed  are  put  under  a  wrong  head,  and,  under  an- 
other, sums  of  a  somewhat  greater  amount  are  scored  out.  There 
cannot  be  a  doubt  that  the  paper  was  used  at  least  for  the  rough 
draught  of  an  assessment,  to  be  followed  probably  by  a  fair  and 
permanent  copy,  especially  as  the  reduced  amount  charged  on  the 
tract  in  question  is  exactly  the  amount  for  which  it  was  ordered 
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to  be  sold.  The  fair  copy,  if  it  was  made,  is  not  to  be  found 
among  the  official  papers;  and  what  is  the  best  evidence  of  the 
course  pursued  by  the  commissioners  ?  Certainly  the  prints  of 
their  footsteps,  still  visible  in  the  office.  What  is  essential  to  the 
title,  is,  that  there  should  have  been  an  actual  assessment  by  the 
commissioners,  whether  formal  or  informal,  right  or  wrong ;  and 
if  the  witnesses  are  to  be  believed,  this  paper  is  very  sufficient 
evidence  of  it.  The  cause,  therefore,  was  well  put  to  the  jury  on 
that  point.  The  treasurer's  book,  however,  not  being  the  work 
of  the  commissioners,  affords  no  evidence  of  an  assessment  for  the 
succeeding  year.  Still,  as  there  was  a  tax  for  a  year  actually 
owing,  the  commissioners  had  a  right  to  proceed  for  it;  and  the 
sale  is  good,  though  they  may  have  claimed  too  much.  That 
cannot  destroy  the  title  of  the  purchaser,  who  has  nothing  to  do 
with  the  application  of  the  money.  Though  the  book  ought  not 
to  have  gone  to  the  jury,  the  error  was  without  consequences,  for 
the  plaintiff  was  entitled  without  it.  The  other  exceptions  have 
not  been  pressed. 

Judgment  affirmed. 


Sedgwick's  Appeal. 

If  a  fieri  facias  be  issued  and  levied  upon  personal  property,  and  the  defendant 
give  a  bond  to  entitle  him  to  a  stay  of  the  execution  for  one  year  in  pursuance  of 
the  provisions  of  the  Act  of  the  12th  July  1842,  and  the  same  is  so  returned  by 
the  sheriff,  and  within  the  year  an  execution  issue  at  the  suit  of  Another  plaintiff, 
and  the  same  property  is  levied  and  sold,  the  first  execution  will  be  entitled  to 
the  proceeds  of  the  sale. 

APPEAL  from  the  decree  of  the  Court  of  Common  Pleas  of 
Dauphin  county. 

P.  C.  Sedgwick,  Esq.  obtained  two  judgments,  one  against 
Elliott  &  M'Curdy,  and  the  other  against  M'Curdy  alone,  upon 
which  writs  of  fieri  facias  were  issued  and  levied  upon  the  de- 
fendants' personal  property,  describing  it  particularly.  At  the 
defendant's  request,  the  property  was  appraised  in  pursuance  of 
the  provisions  of  the  Act  of  the  12th  July  1842,  and  they  gave 
bond  to  entitle  them  to  a  stay  of  proceedings  for  one  year.  The 
property  was  exposed  to  sale,  and  would  not  bring  two-thirds  of 
its  appraised  price;  all  which  was  returned  by  the  sheriff  with 
his  writs.  Three  days  before  the  year  expired,  the  Harrisburg 
Bank  issued  a  fieri  facias  against  the  same  defendants,  and  levied 
upon  the  same  property.  As  soon  as  the  stay  of  the  first  execu- 
tions expired,  the  plaintiff.  P.  C.  Sedgwick.  issued  writs  of  vendi- 
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tioni  exponas ;  and  while  all  three  writs  were  in  the  hands  of  the 
sheriff,  he  sold  the  property  and  brought  the  money  into  court  for 
appropriation.  It  was  there  claimed  by  the  respective  execution 
creditors,  and  the  court  below  was  of  opinion  that  the  lien  of  the 
first  executions  was  divested,  and  decreed  the  money  to  the  Har- 
risburg  Bank.  From  this  djecree  Sedgwick  appealed. 

Mr  Kunkle  and  Mr  Parke,  for  appellants.  By  the  terms  and 
provisions  of  this  Act  of  Assembly,  it  is  perfectly  manifest  that  its 
construction  must  be  in  favour  of  retaining  the  lien  of  the  execu- 
tion levied.  It  requires  the  officer  to  make  return  of  a  schedule 
of  the  property  levied  and  appraised,  or  such  part  as  shall  not 
sell  for  two-thirds  of  its  appraised  value ;  and  that  the  defendant 
shall  give  a  bond  with  sureties  for  the  faithful  return  of  the  pro- 
perty. Why  all  this,  if  the  property  be  discharged  from  all  lien 
of  the  execution  the  moment  it  is  returned  ?  But  further,  the 
plaintiff  may  at  any  future  time  offer  the  property  for  sale  again 
and  again  until  it  brings  two-thirds  of  its  appraised  value;  and 
yet  it  is  said  the  lien  upon  it  is  gone  the  moment  it  is  returned  by 
the  sheriff;  for  if  it  be  gone  at  all,  it  is  gone  then.  This  cannot 
be  the  proper  construction  of  the  Act ;  and  what  seems  to  us  to 
be  unanswerable  is,  that  the  property  was  delivered  to  the  sheriff 
in  pursuance  of  the  bond  given  him.  Cited,  1  Penn.  Pr.  479. 491 ; 
10  Watts  265.  480. 

Mr  M'Cormick,  for  appellee.  A  reference  to  the  peculiar  terms 
and  provisions  of  this  Act  of  Assembly  seems  to  us  to  lead  to  a 
different  construction  from  that  contended  for  by  the  appellant. 
One  of  the  prominent  features  of  the  Act  is  that  the  bond  shall  be 
conditioned  for  the  return  of  the  property,  or  of  property  of  equal 
value ;  the  Act  seeming  to  contemplate  that  the  property  levied 
might  be  disposed  of  by  the  defendant.  Now  what  difference  can 
it  make  whether  he  disposes  of  it  by  a  direct  sale,  or  suffers  a 
judgment  and  execution  to  be  obtained  against  him,  and  a  sale 
through  the  medium  of  it.  But  would  not  a  sale  of  the  property 
by  the  defendant  himself  vest  a  good  title  in  the  purchaser  ?  It 
could  not  have  been  the  intention  of  the  Legislature  that  property 
such  as  hay,  grain  and  perishable  articles,  should  be  held  under 
the  incumbrance  of  a  lien  for  a  whole  year;  and  hence  they  con- 
templated that  it  was  to  be  released  from  the  execution,  and 
"  returned  and  re-delivered  into  the  possession  of  the  said  de- 
fendant." Besides,  the  Act  provides  that  the  writ  shall  be  return- 
ed, which  takes  from  the  sheriff  all  control  over  the  property. 
The  lien  upon  personal  property  exists  because  it  is  in  custodia 
legis,  and  the  officer  may  at  any  time  go  and  take  it  into  his  actual 
possession,  or  he  may  maintain  trespass  or  trover  for  the  taking 
of  it.  But  after  it  is  delivered  to  the  defendant  upon  his  giving 
bond,  and  the  writ  returned,  is  not  the  sheriff's  title  gone?  Could 
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he  then  maintain  an  action  for  it  ?  And  if  he  could  not,  is  it  not 
because  the  purchaser  from  the  defendant  has  a  good  title  for  it  I 
And  if  lie  has,  why  would  not  the  subsequent  execution  creditor 
have  ?  But  as  a  question  of  expediency,  why  construe  this  Act 
of  Assembly  to  create  a  constructive  lien,  against  which  all  the 
analogies  of  law  are  adverse  ?  If  the  construction  contended  for 
by  the  appellants  be  the  true  one,  then  a  title  to  the  property 
levied,  made  by  a  constable's  execution,  would  vest  no  title  in 
the  purchaser,  or  the  plaintiff  might  lose  his  debt  if  the  property 
were  sold  by  a  constable  and  he  did  not  make  claim  to  the  money, 
and  of  which  he  had  no  notice  whatever.  It  seems  to  us  that  it 
would  be  inexpedient  to  establish  a  principle  of  law  by  which 
liens  should  exist  upon  the  personal  property  for  any  greater 
length  of  time  than  is  necessary  to  sell  it.  If  it  be  not  sold,  it 
should  be  discharged  absolutely ;  and  there  is  no  reason  why  a 
defendant  should  not  give  a  bond  that  his  property  should  not  be 
disposed  of  indirectly  through  the  medium  of  an  execution  as  well 
as  directly  by  himself. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  Act  of  Assembly  which  gives  rise  to  the  ques- 
tion here  presented  is  as  follows : — "  Section  4.  That  in  all  cases 
where  personal  property  shall  be  taken  in  execution  by  virtue  of 
any  writ  of  fieri  facias  issued  out  of  any  Court  of  Common  Pleas 
in  this  Commonwealth,  or  by  virtue  of  any  execution  issued  by  a 
justice  of  the  peace,  it  shall  be  the  duty  of  the  officer  to  whom 
such  writ  shall  be  directed  respectively,  when  it  shall  be  requested 
by  the  debtor,  to  summon  three  respectable  freeholders  or  citizens 
of  the  vicinage,  who  being  first  duly  sworn  or  affirmed  by  the  said 
officer,  shall  value  and  appraise  the  personal  property  aforesaid, 
which  valuation  or  appraisement,  signed  by  the  appraisers,  toge- 
ther with  a  schedule  of  the  property  taken  in  execution,  shall  be 
annexed  to  the  return  on  said  writ;  and  in  case  said  personal 
property,  or  any  part  thereof,  cannot  be  sold  for  two-thirds  of  the 
amount  of  said  valuation  or  appraisement,  at  a  public  vendue  of 
the  same,  of  which  notice  shall  be  given  to  the  plaintiff  or  plain- 
tiffs, his,  her  or  their  agent  or  attorney,  agreeably  to  the  direction 
of  the  first  section  of  this  Act,  that  then  the  sale  of  such  property 
shall  be  stayed  for  the  term  of  twelve  months  from  that  date : 
Provided,  That  the  said  defendant  or  defendants  shall  execute 
and  deliver  to  the  sheriff,  coroner  or  constable,  as  the  case  may 
be,  a  bond  with  one  or  more  sufficient  sureties,  in  a  penalty  of 
double  the  amount  of  the  said  valuation  or  appraisement,  condi- 
tioned for  the  faithful  forthcoming  and  delivery  of  all  and  every 
part  of  the  said  personal  property,  upon  the  expiration  of  the  said 
stay  of  execution,  to  the  proper  sheriff,  coroner  or  constable,  or 
his  successor  in  office,  in  like  good  order  and  condition  (reasonable 
wear  and  tear  being  allowed)  as  when  the  same  was  so  as  afore- 
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said  offered  for  sale,  or  other  personal  property,  equal  in  value 
and  in  like  good  order,  to  be  ascertained  in  the  manner  aforesaid ; 
or  in  default  thereof,  for  the  payment  of  the  amount  of  the  ap- 
praisement or  valuation,  with  interest  and  costs,  or  the  amount 
of  the  debt,  interest  and  cost  for  which  the  levy  was  made  ;  and 
upon  the  execution  and  delivery  of  such  bond,  the  said  personal 
property  shall  be  returned  and  re-delivered  into  the  possession  of 
the  said  defendant  or  defendants :  Provided  also,  That  nothing 
in  this  Act  contained  shall  be  construed  to  prevent  any  judgment 
creditor  or  creditors  from  having  the  property  of  any  debtor  or 
debtors  exposed  to  sale  at  any  time,  and  as  often  as  he,  she  or 
they  may  think  proper,  after  it  may  have  once  been  exposed  to 
sale  as  aforesaid,  by  paying  all  the  costs  which  may  accrue  in 
consequence  thereof,  except  the  time  at  which  a  sale  may  be 
effected,  according  to  the  provisions  of  this  Act,  which  costs  shall 
be  paid  out  of  the  proceeds  of  the  sale  as  in  other  cases." 

For  the  Harrisburg  Bank  it  was  contended,  that  although  the 
first  execution  was  stayed  by  the  law,  yet  its  lien  was  gone,  and 
any  second  execution  would  take  the  property  if  not  sold  at  least 
before  the  return-day  of  the  first  execution ;  that  the  law  did  not 
permit  a  plaintiff  to  levy  his  execution  and  leave  the  defendant  in 
the  enjoyment  of  the  property,  and  thus  hold  the  lien  of  the  first 
execution  to  the  exclusion  of  other  creditors.  We  cannot  agree  to 
this  construction.  It  would  be  impossible  for  a  sheriff  to  find  a 
place  of  keeping  all  the  property  levied  on  in  any  county  during 
a  year.  Horses,  cows,  sheep  and  swine,  would  eat  up  a  great  part 
of  their  value ;  grain  growing  or  in  the  stack,  or  hay,  could  not 
find  a  place  of  storage.  Always,  in  this  State,  if  the  defendant 
could  find  sufficient  sureties  to  the  sheriff,  that  the  property  levied 
on  should  be  forthcoming  at  the  day  fixed  for  the  sale,  it  has  been 
left  in  the  possession  of  the  defendant  in  the  execution ;  and  yet 
it  was  in  the  custody  of  the  law,  and  no  other  creditor  could  levy 
on  or  take  it,  unless  left  so  long  as  to  show  that  the  levy  was  made 
to  protect  the  defendant  in  possession  and  keep  off  other  creditors. 

Under  this  law  neither  the  plaintiff  nor  sheriff  can  sell  for  a  year, 
unless  the  property  is  bid  to  two-thirds  of  its  appraised  value; 
there  can  be  no  allegation  that  it  remains  unsold  from  fraudulent 
motives.  It  is  during  the  year  in  the  custody  of  the  law,  as  much 
as  it  was  before  this  Act,  from  the  time  of  levy,  during  the  time 
which  elapsed  till  the  day  of  sale. 

No  court  can  construe  a  law  so  as  to  entirely  and  totally  defeat 
its  operation.  If  any  other  creditors  could  take  the  property  as 
soon  as  the  bond  was  given,  no  man  would  have  given  bond  to 
deliver  it  at  the  expiration  of  a  year. 

Besides,  no  law  could  require  bail  to  deliver  property  at  the 
end  of  12  months,  and  yet  allow  it  to  be  taken  by  law  in  12  days 
or  less.  The  bail  then  would,  according  to  the  law  of  the  land, 
give  a  conditional  bond  which  by  the  law  of  the  land  might  be- 
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come  absolute  in  a  week  or  a  day  without  any  default  of  his ;  or, 
if  the  law  offered  a  delay  on  giving  bail,  and  the  law  took  away 
the  delay,  could  the  law  enforce  the  payment  of  the  bond  given 
bv  the  bail  ?  No  one  supposes  that  the  law  was  intended  to  defeat 
a' plaintiff  absolutely  in  recovering  his  debt;  but  if  property  is 
appraised  and  a  bond  given,  the  plaintiff  cannot  recover  from  the 
sheriff,  for  the  law  protects  him;  he  could  not  in  these  or  similar 
cases  recover  from  the  bail,  for  at  the  expiration  of  the  year  the 
property  was  all  forthcoming;  and  if  when  it  was  sold  the  pro- 
ceeds would  go  to  a  subsequent  execution,  the  plaintiff  in  the  first 
execution  would  lose  his  debt,  unless  his  debtor  had  property 
sufficient  when  sold  on  execution  to  pay  all  his  debts. 

When  this  law  passed,  no  bank  which  was  discounting  paid 
specie ;  the  first  creditor,  having  a  lien  on  real  estate,  or  levy  on 
personal,  could  require  the  officer,  on  his  sale,  to  receive  nothing 
but  specie.  This  occasioned  sacrifices  of  property  to  an  extent 
almost  beyond  belief;  and  the  owner  of  the  execution  could  bid, 
because  he  had  nothing  to  pay;  and  he  got  the  property  as  low 
as  his  conscience  would  permit.  This  was  as  injurious  to  other 
creditors  as  to  the  debtor;  and  the  law  was  enacted  as  much  for 
their  benefit  as  for  that  of  the  debtor ;  but  it  would  be  a  sad  mis- 
application of  it  to  take  all  from  a  diligent  creditor  who  had 
secured  a  lien,  and  give  it  to  others. 

The  decree  of  the  court  is  set  aside,  and  the  money  in  court  is 
ordered  to  be  paid  to  the  executions  first  levied,  and  which  were 
stayed  on  giving  bond  according  to  law. 

Decree  reversed. 


Brenzer  against  Wightman. 

It  is  a  rule  of  commercial  law,  that  when  the  facts  are  ascertained  and  undis- 
puted, what  shall  constitute  due  diligence  in  communicating  notice  of  the  dis- 
honour of  a  bill  or  note,  is  matter  of  law  to  be  decided  by  the  court. 

Although  a  note  may  not  be  in  form  negotiable,  yet  the  payee  may  make  it  so 
by  endorsing  it  payable  to  order,  after  which  it  becomes,  as  between  the  endorser 
and  the  holder,  an  inland  bill  of  exchange,  in  which  the  endorser  stands  in  the 
light  of  a  new  drawer  of  a  bill  payable  to  the  order  of  the  endorsee;  and  the 
holder,  by  taking  it  in  this  character,  took  it  subject  to  all  the  rules  that  regulate 
the  relations  between  endorser  and  endorsee  in  negotiable  instruments. 

If  there  be  no  time  of  payment  mentioned  in  a  bill,  like  a  note  payable  at  sight, 
a  reasonable  time  is  allowed  to  make  the  demand  on  the  promiser;  and  if  he  re- 
fuse to  pay,  immediate  notice  must  be  given  by  the  holder  to  the  endorser. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 
James  Wightman  against  Mathias  Brenzer.     This  action  was 
founded  upon  the  following  due-bill : — 
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"  Due  Mathias  Brenzer  $204.91  for  value  received,  May  28th, 
1837. 

HUGH  CURRAN." 

Endorsed,  "  Pay  James  Wightman  or  order. 

MATHIAS  BRENZER.' 

Wightman  obtained  this  due-bill  from  Brenzer  in  October  1837, 
and  wanting  to  raise  money,  he  obtained  it  from  Christian  Caslow, 
and  gave  him  the  due-bill  as  collateral  security  for  it.  A  month 
or  two  after  Caslow  got  it,  he  demanded  payment  from  Curran ; 
but  he  was  unable  to  pay,  and  in  a  month  or  two  after  that,  Cas- 
low gave  notice  to  Brenzer  that  the  due-bill  was  not  paid ;  subse- 
quently he  returned  it  to  Wightman,  who  brought  this  suit  to 
recover  the  same  from  Brenzer. 

The  court  below  referred  the  subject  to  the  jury  as  a  matter  of 
fact  whether  "there  was  due  diligence  used  in  giving  notice  to 
Brenzer  of  the  non-payment  of  the  due-bill  by  the  drawer,  and 
the  jury  found  a  verdict  for  the  plaintiff. 

Herman  Alricks,  for  plaintiff  in  error.  The  endorsement  of  this 
due-bill  was  the  making  of  a  bill  of  exchange  as  between  the  en- 
dorser and  endorsee,  although  the  original  instrument  was  not 
negotiable.  3  Whart.  120;  9  Watts  356;  8  Serg.  fy  Rawle  356. 
This  being  so,  then  the  reasonableness  or  unreasonableness  of  no- 
tice was  a  question  of  law  to  be  determined  by  the  court ;  and 
they  should  have  instructed  the  jury  that  the  delay  to  give  notice 
was  unreasonable.  8  Serg.  fy  Rawle  354;  9  Johns.  121 ;  1  Yeates 
145;  1  Peters  578;  7  Cow.  705;  Chit.  Bills  291;  10  Mass.  84; 
3  Rawle  359 ;  1  Ball.  255 ;  3  Wash.  C.  C.  Rep.  396. 

Cake  and  Ott,  contra,  argued  that  the  original  note  not  being 
negotiable,  the  transaction  would  not  be  governed  by  those  strict 
rules  of  commercial  law  which  regulate  the  rights  and  liabilities 
of  parties  to  such  instruments.  8  Serg.  4*  Rawle  135.  And  in 
this  case  the  court  were  right  in  submitting  the  question  as  to 
whether  the  notice  was  reasonable  or  otherwise  to  the  jury.  8 
Serg.  4-  Rawle  355;  Chit.  Bills  377;  1  Dall.  255;  2  Dall.  192. 
233;  1  Serg.  $  Rawle  531 ;  4  Dall.  165;  1  Saund.  PI.  $  Ev. 
258 ;  2  Watts  $  Serg.  401  ;  1  Yeates  360.  Besides,  if  a  note  be 
received  in  payment  of  a  precedent  debt,  the  same  diligence  is  not 
necessary.  2  Wash.  C.  C.  Rep.  191 ;  3  Whart.  116;  7  Serg.  $ 
Rawle  321. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — There  is  certainly  a  discrepancy  to  be  found  in 
the  reported  cases  in  this  State  on  the  question  whether  the  rea- 
sonableness of  notice  to  an  endorser  of  the  non-payment  of  a  pro- 
missory note  or  bill  of  exchange  is  a  question  for  the  court  or  for 
vii.  — 34  x 
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the  jury ;  and  the  same  remark  may  be  made  on  the  older  cases 
on  this  subject  in  many  of  the  other  States  of  the  Union  and  in 
England.  But  the  doctrine  seems  now  to  be  settled  as  a  rule  of 
commercial  law,  that  where  the  facts  are  ascertained  or  undis- 
puted, what  shall  constitute  due  diligence  in  communicating  notice 
of  the  dishonour  of  a  bill  or  note  is  matter  of  law.  Bank  of  Co- 
lumbia v.  Lawrence,  (1  Pet.  S.  C.  578) ;  Aymer  v.  Beers,  (7  Cow. 
105:  8  Johns.  173;  11  Johns.  231 ;  10  Mass.  84;  3  Marsh.  264; 
Chitty  on  Bills  366.  And  of  late  this  court  has  adopted  the  same 
principle,  considering  it  of  the  first  importance  that  the  commercial 
law  should  be  everywhere  the  same.  This  due-bill,  as  originally 
drawn,  was  not  a  negotiable  instrument.  But  the  payee,  by  en- 
dorsing it  payable  to  order,  made  it  negotiable;  after  that  it  be- 
came, as  between  the  endorser  and  the  holder,  an  inland  bill  of 
exchange,  in  which  the  endorser  stood  in  the  light  of  a  new 
drawer  of  a  bill  payable  to  the  order  of  the  endorsee ;  and  the 
holder,  by  taking  it  in  this  character,  took  it  subject  to  all  the 
rules  that  regulate  the  relation  between  endorser  and  endorsee  in 
negotiable  instruments.  Leidy  v.  Tammany,  (9  Watts  353).  No 
time  of  payment  being  mentioned,  it  resembled  a  note  payable  at 
sight  or  on  demand.  There  was  no  necessity  for  a  demand  at  any 
particular  time,  as  there  is  where  a  note  is  made  payable  at  an 
appointed  day ;  but  like  such  a  note  endorsed  after  it  becomes  due, 
a  reasonable  time  is  allowed  to  make  the  demand  on  the  promiser. 
M'Kenney  v.  Crawford,  (8  Serg.  fy  Raivle  354).  Whether  the 
demand  in  the  case  before  us  was  made  in  a  reasonable  time,  it  is 
unnecessary  now  to  inquire ;  because,  supposing  it  to  have  been 
so,  yet  when  a  demand  is  actually  made  by  the  holder,  and  there 
is  a  refusal  by  the  maker  to  pay,  there  is  no  reason  why  the  rule 
requiring  immediate  notice  of  the  non-payment  to  be  sent  to  the 
endorser,  should  not  apply  in  the  same  manner  as  it  does  in  the 
case  of  the  demand  and  refusal  of  payment  of  a  note  or  bill  origi- 
nally made  payable  at  a  particular  day.  In  becomes  equally  im- 
portant to  the  endorser  to  receive  immediate  notice  of  the  non- 
payment, that  he  may  take  measures  to  collect  the  money  from 
the  maker,  which  he  might  lose  by  delay  of  notice ;  and  the  plain- 
tiff, by  omitting  to  give  due  notice,  ought  equally  to  be  considered 
as  discharging  the  endorser,  and  agreeing  to  look  to  the  maker. 
The  endorser's  engagement  is  in  both  cases  conditional,  not  abso- 
lute. According  to  the  settled  principles  of  commercial  law,  the 
holder  is  bound,  in  case  of  an  inland  bill,  to  forward  immediate 
notice,  on  the  day  following  the  refusal,  where  there  exists  no 
reason  to  account  for  the  omission  to  do  so.  Chitt.  Bills  367.  It 
seems  Caslow,  the  holder  of  this  paper  after  the  endorsement,  de- 
manded payment  from  Curran,  the  maker,  in  November  or  De- 
cember 1837,  which  was  refused.  A  month  or  two  afterwards  he 
saw  Brenzer,  and  told  him  the  note  was  unpaid.  No  circumstance 
appears  at  the  time  of  the  endorsement  or  since  that  dispenses 
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with  the  necessity  which  the  law  imposes  of  giving  due  notice  to 
the  endorser.  Supposing,  then,  that  the  notice  actually  given  by 
Caslow  was  sufficiently  precise  to  constitute  legal  notice,  yet  in 
point  of  time  we  are  of  opinion  it  was  too  late,  and  that  the  court 
ought  to  have  instructed  the  jury,  as  requested  by  the  defendant, 
that  the  defendant  did  not  receive  due  notice  of  the  non-payment 
of  the  note,  and  was  not  therefore  liable  upon  it  as  endorser. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Reigart's  Appeal. 

In  the  case  of  the  proceeds  of  a  sheriff's  sale  of  land,  brought  into  court  for 
appropriation,  any  creditor,  having  a  claim  upon  the  fund,  who  alleges  there  are 
facts  in  dispute,  has  a  right  to  an  issue  and  trial  by  jury,  of  which  the  court  can- 
not deprive  him. 

APPEAL  from  the  decree  of  the  Common  Pleas  of  York 
county,  in  the  appropriation  of  the  proceeds  of  a  sheriff's  sale  of 
the  real  estate  of  Henry  Y.  Slaymaker.  The  facts  appeared  to 
be  that  the  money  being  in  court  for  appropriation  on  the  5th 
December  1843,  a  commissioner  was  appointed  to  make  the  dis- 
tribution. On  the  8th  January  1844,  his  report  was  presented  to 
the  court,  and  confirmed  nisi.  On  the  5th  February  1844,  excep- 
tions were  filed  to  the  report.  On  the  21st  March,  two  days  after 
the  argument  had  been  heard  on  the  exception  to  the  report,  and 
while  the  case  was  under  advisement,  a  third  application  for  an 
issue  was  presented  to  the  court,  which  reads  as  follows:  —  "  In 
the  matter  of  the  distribution  of  proceeds  of  the  sale  of  the  real 
estate  of  H.  Y.  Slaymaker,  sold  by  the  sheriff  of  York  county  and 
now  in  court.  R.  J.  Fisher,  attorney  for  Adam  Reigart,  a  judg- 
ment creditor  of  the  said  H.  Y.  Slaymaker,  by  judgment  to  Au- 
gust term  1842,  No.  250,  in  the  Common  Pleas  of  York  county, 
and  by  his  judgment  to  August  term  1842,  No.  251,  also  in  Com- 
mon Pleas  of  York  county  against  the  said  H.  Y.  Slaymaker; 
these  judgments  being  entitled  to  a  preference  over  the  judgments 
of  the  York  Bank,  as  the  said  Adam  Reigart  alleges,  asks  the  court 
to  direct. an  issue  to  try  his  right  to  the  said  money  in  court,  be- 
cause as  he  alleges  that  the  judgments  of  the  said  York  Bank  v. 
the  said  H.  Y.  Slaymaker  to  November  term  1841,  No.  130,  to 
January  term  1841,  No.  99,  to  April  term  1842,  No.  492,  ought 
not  to  be  paid,  because  the  said  judgments  were  given  by  the  said 
H.  Y.  Slaymaker  in  contemplation  of  bankruptcy,  and  for  the  pur- 
pose of  giving  the  said  York  Bank  a  preference  over  the  general 
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creditors  of  the  said  H.  Y.  Slaymaker ;  and  because  before  the 
confession  of  the  said  judgments  to  the  York  Bank  the  said  H.  Y. 
Slaymaker  had  committed  acts  of  bankruptcy  under  the  Act  of 
the  Congress  of  the  United  States  of  the  19th  August  1841,  estab- 
lishing a  uniform  system  of  bankruptcy;  and  that  the  said  H.  Y. 
Slaymaker  afterwards,  to  wit,  on  the  9th  December  1842,  in  the 
District  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  did  file  his  petition  asking  to  be  declared  a  bank- 
rupt, and  did  on  the  29th  day  of  April  1843,  by  a  decree  of  the 
said  court,  receive  his  discharge  as  a  bankrupt,  &c.  from  his 
debts,  «fec." 

PER  CURIAM.  —  This  application,  made  more  than  two  months 
after  the  filing  of  the  report,  nearly  three  months  after  the  first 
sitting  of  the  commissioner,  and  more  than  half  a  year  after  the 
fund,  amounting  to  nearly  $30,000,  had  lain  dead  in  court,  unsup- 
ported as  it  is  by  even  a  nuked  allegation  of  a  single  fact  that 
could  affect  the  validity  of  the  judgments  in  favour  of  the  bank, 
is  surely  entitled  to  no  special  indulgence.  If  it  contained  even 
an  assertion  of  the  facts  it  assumes,  that  would  be  something,  but 
still  it  would  not  be  sufficient ;  for  this  court  long  since  decided 
that  it  would  not  grant  an  issue  by  which  money  would  be  kept 
in  mortmain  on  the  mere  allegation  of  extraneous  facts,  unsup- 
ported by  either  affidavit  or  proof.  Were  we  to  adopt  a  different 
rule  of  practice,  the  time  would  soon  come  when  it  would  bo 
better  for  creditors  that  their  money  should  remain  in  the  hands 
of  their  debtors  than  that  through  the  expensive  process  of  law  it 
should  find  its  way  into  the  hands  of  the  court.  But  it  is  said  the 
Act  of  Assembly  is  imperative,  and  that  whenever  a  fact  connect- 
ed with  the  distribution  of  money  is  in  dispute,  the  court  is  bound 
to  direct  an  issue  to  try  it,  on  the  application  of  any  person  in- 
terested. It  is  so ;  and  admitting  the  party  applying  to  be  inte- 
rested, the  only  question  is,  whether  there  is  a  material  fact  in 
dispute?  If  the  Legislature  meant  that  by  a  person  interested 
coming  into  court  and  saying  in  writing,  I  ask  an  issue  to  try  the 
validity  of  a  judgment  of  A.  B.  against  the  defendant,  which  is 
fraudulent,  the  validity  of  the  judgment  should  be  deemed  a  fact 
in  dispute,  the  sooner  the  law  is  repealed  or  modified  the  better. 
But  it  meant  no  such  thing.  According  to  the  spirit  of  the  law, 
there  must  be  either  an  affidavit  or  some  proof  at  least  of  fraud  to 
justify  a  court  in  granting  an  issue  to  try  a  question  of  fraud. 
This  I  assert  in  vindication  of  the  law,  and  not  because  it  is  ma- 
terial to  the  question  under  consideration,  as  in  the  present  case 
there  is  not  even  an  allegation  of  fraud  contained  in  the  applica- 
tion filed ;  nor  is  it  pretended  that  as  much  as  a  syllable  on  the 
subject  of  fraud,  either  real  or  constructive,  was  ever  uttered  by 
any  one  before  the  commissioner. 

In  conclusion,  I  will  remark,  that  the  silence  of  the  applicants 
until  the  last  moment,  on  the  subject  of  fraud,  and  their  omission 
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to  make  affidavit  of  their  belief  of  the  facts  they  have  assumed, 
when  admonished  by  the  court  of  its  necessity,  furnish  to  my  mind 
strong  evidence  that  the  applications  are  without  foundation  in 
truth,  and  that  no  purpose  of  justice  could  be  answered  by  grant- 
ing them,  had  we  the  power  to  do  it. 

Fisher,  for  appellant,  cited  Pam.  Law  1826-7,  page  471 ;  5 
Watts  140 ;  6  Watts  133. 

Campbell  and  Mayer,  contra,  cited  3  Rawle  350 ;  2  Watts  4* 
Serg.  564;  7  Watts  64;  8  Watts  313;  1  Mies  353. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — In  Bishell  v.  Rank,  (5  Watts  140),  it  is  held,  that 
in  the  appropriation  by  the  Court  of  Common  Pleas  of  money 
made  by  the  sale  of  real  estate,  the  party  in  interest  is  entitled  to 
an  issue  to  try  the  facts,  and  that  it  is  error  to  refuse  it.  The 
mandate  to  try  an  issue,  when  facts  are  in  contest,  is  peremptory, 
as  the  suitor's  constitutional  right  of  trial  by  jury  cannot  be  in- 
fringed. And  in  Trimble's  Appeal,  (6  Watts  133),  where  an  in- 
quiry respecting  the  proceeds  of  a  sheriff's  sale,  brought  into  court 
for  appropriation,  involved  matter  of  fact,  it  was  ruled  that  the 
party  is  entitled  to  an  issue  to  try  these  facts,  although  the  appli- 
cation was  not  made  until  all  the  evidence  has  been  heard  and 
the  case  argued.  The  cases  cited,  and  particularly  the  latter,  is 
decisive  of  the  present.  The  application  of  Mr  Reigart  was  made 
after  the  case  was  argued,  but  before  it  was  decided.  It  is  founded 
on  two  grounds  that  the  judgments  were  given  in  contemplation 
of  bankruptcy,  and  for  the  purpose  of  giving  the  York  Bank  a 
preference  over  the  general  creditors ;  and  again,  because  before 
the  confession  of  the  judgment  Slaymaker  had  committed  acts  of 
bankruptcy.  Both  propositions  involve  the  investigation  of  facts, 
which  the  appellant  had  a  right  to  submit  to  the  decision  of  a 
jury ;  and  of  this  constitutional  right  the  court  cannot  deprive 
him. 

Decree  reversed,  with  direction  to  award  an  issue. 


Brunei's  Appeal. 


A  lien  creditor  who  may  at  law  control  the  application  of  two  funds,  will  not 
be  suffered  to  use  his  legal  advantage  in  a  way  to  exclude  the  lien  of  another 
whose  legal  recourse  is  but  to  one  of  them ;  but  this  rule  most  not  be  so  applied 
as  to  do  injustice  to  the  first  lien  creditor. 

vn.  —  x* 
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APPEAL  from  the  decree  of  the  District  Court  of  Lancaster 
county. 

The  facts  of  this  case  are  so  fully  stated  by  his  honour  who 
delivered  the  opinion  of  the  court,  as  to  render  any  other  state- 
ment unnecessary. 

Stevens,  for  the  appellant,  cited  1  Story's  Eq.  651,  634;  Lloyd 
4-  Gould  Rep.  252. 

Jenkins,  Jan.,  for  the  appellee,  cited  4  Johns.  Chan.  20;  1 
Story's  Eq.  633 ;  2  Watts  206,  232. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  On  the  14th  of  February  1842,  Washington 
Righter  obtained  two  judgments  against  Israel  Cooper,  one  for 
$151.40  and  the  other  for  $65,  in  the  District  Court  of  Lancaster 
county,  which  became  liens  on  the  real  estate  then  owned  by  him 
in  said  county,  consisting  of  two  separate  and  distinct  parcels  or 
lots  of  ground.  On  the  third  day  afterwards,  February  17th 
1842,  Cooper  sold  and  conveyed  by  deed  one  of  these  parcels,  a 
lot  of  ground  situate  in  the  town  of  Columbia,  to  Henry  B.  Eagle 
for  the  consideration  of  $300  paid  to  him,  as  appears  by  the  deed. 
On  the  19th  of  the  same  month,  two  days  after  the  sale,  May- 
berry,  Giller  &  Walker  obtained  a  third  judgment  against  Cooper 
for  $264.75,  which  became  a  lien  only  on  the  parcel  or  lot  of 
ground  that  still  remained  unsold  by  him.  On  the  25th  of  May, 
in  the  same  year,  the  plaintiffs  in  this  last  judgment  assigned  it  to 
Peter  Haldeman.  In  the  December  following,  Henry  B.  Eagle 
and  wife  sold  and  conveyed  the  lot  purchased  of  Cooper  to  Abra- 
ham Bruner,  who  on  the  7th  day  of  June  1843  obtained  an  assign- 
ment from  Righter  of  his  two  judgments  against  Cooper.  Under 
this  state  of  facts,  Haldeman  sued  out  an  execution  on  the  judg- 
ment assigned  to  him,  by  virtue  whereof  the  remaining  parcel  of 
Cooper's  estate,  bound  by  it,  was  taken  in  execution,  condemned 
to  sale,  and  afterwards  sold  by  the  sheriff,  under  a  writ  of  vendi- 
tioni  exponas,  for  the  sum  of  $291,  which  he  brought  into  court  for 
distribution.  Haldeman  claimed  to  have  this  money  applied  first 
to  the  payment  of  his  judgment,  and  accordingly  obtained  a  rule 
of  the  court  upon  Bruner  to  show  cause  why  it  should  not  be  so; 
and  the  court,  after  hearing  the  parties,  conceiving  that  Haldeman 
was  entitled  to  a  preference  in  having  the  money  appropriated  to 
the  payment  of  his  judgment,  made  the  rule  absolute.  From  this 
decision  of  the  District  Court,  Bruner  has  appealed  to  this  court. 

The  District  Court  seems  to  have  determined  this  case  on  the 
general  principle,  that  if  a  party  has  a  lien  or  an  interest  in  two 
funds  for  a  debt,  and  another  party  has  a  lien  or  interest  in  one 
only  of  the  funds  for  another  debt,  the  latter  has  a  right  in  equity 
to  compel  the  former  to  resort  to  the  other  fund  in  the  first 
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instance  for  satisfaction,  if  that  course  be  necessary  for  the  satis- 
faction of  the  claims  of  both  parties.    1  Story  Eq.  pi.  633.     This 
principle  no  doubt  may  be  applied  to  a  judgment  creditor,  who 
has  a  lien  upon  two  funds,  where  another  judgment  creditor  has 
only  a  lien  upon  one  of  them,  against  the  same  debtor,  by  com- 
pelling the  former  to  proceed  first  against  the  fund  which  the  latter 
cannot  touch,  or  otherwise,  if  the  fund  which  the  latter  has  a  lien 
on  be  taken  by  the  former,  by  subrogating  the  latter  to  the  right 
of  the  former  under  his  judgment,  so  as  to  obtain  satisfaction  by 
issuing  execution  thereon.    1  Story  Eq.pl.  634.     But  then,  as  Mr 
Justice  SERGEANT  says  in  delivering  the  opinion  of  this  court  in 
Ziegler  \.  Long,  (2  Watts  206),  "  this  principle  must  be  employed 
Jike  all  other  rules  of  equity  to  the  attainment  of  justice  ;  it  is  not 
to  overthrow  the  equity  of  another  person,  and  thus  work  injus- 
tice."    This  was  said  in  reference  to  the  case  then  before  the 
court,  supposing  the  facts  of  it  to  be  the  same  as  they  are  admit- 
ted and  stated  to  be  in  the  present  case.     It  would  be  singularly 
strange,  and  indeed  unjust  and  inequitable,  if  a  prior  purchaser 
of  real  estate  for  a  valuable  consideration  should  not  have  a  pre- 
ference in  all  cases  to  a  subsequent  lien  or  judgment  creditor. 
His  equity  is  prior  in  point  of  law,  and  as  strong  at  least,  if  not 
stronger ;  for  he  parted  with  his  money  upon  the  faith  and  credit 
alone  of  becoming  the  owner  of  the  estate,  and  holding  it  as  such : 
whereas  a  judgment  or  general  lien  creditor  was  induced  to  be- 
come a  creditor  upon  the  personal  responsibility  of  the  debtor, 
where  the  debt  was  created  without  any  stipulation  for  a  lien  of 
any  kind  on  the  debtor's  estate  as  a  security  for  the  payment  of 
it.     But,  besides  having  the  prior  equity,  the  purchaser  has  the 
legal  title  to  the  estate,  acquired  by  him  rightfully  before  the  sub- 
sequent lien  of  the  creditor  attached  upon  the  debtor's  estate,  and 
when  the  debtor,  so  far  as  such  creditor  had  any  right  or  claim 
to  interpose,  had  a  perfect  right  to  sell  and  dispose  of  his  estate 
for  a  fair  price  to  whom  he  pleased.     But  the  Judge  of  the  Dis- 
trict Court  says,  "  Henry  B.  Eagle  purchased  the  lot  of  Israel 
Cooper,  subject  to  the  lien  of  Righter's  judgments."     This  is  cer- 
tainly true ;  but  then  he  further  says,  "  The  consideration  was 
$300,  and  out  of  this  he  was  entitled  to  retain  the  amount  of  the 
liens,  being  liable  to  Israel  Cooper  for  the  balance  only ;  and  this 
he  may  be  presumed  to  have  done."    Had  such  been  the  agree- 
ment between  Eagle  and  Cooper  that  Eagle  was  to  pay  and  satisfy 
the  Righter  judgments  out  of  the  $300  consideration  for  the  lot, 
and  to  pay  the  difference  only  to  Cooper,  it  would  doubtless  have 
been  the  duty  of  Eagle  to  have  done  so ;  and  he  or  his  assignee 
Bruner,  had  the  latter  been  advised  of  such  agreement,  would  not 
have  had  even  the  shadow  of  a  colour  of  claim  to  the  money  in 
court  upon  a  judgment  which  he  was  bound,  by  the  terms  of  his 
purchase  of  the  estate,  to  have  paid  as  part  of  the  consideration 
thereof.     But,  without  the  least  tittle  of  evidence  tending  to  show 
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that  the  amount  of  the  Righter  judgments  was  to  be  retained  and 
paid  by  Eagle  out  of  the  $300  purchase  money  of  the  lot,  and 
when,  on  the  contrary,  it  appears  from  the  deed  of  conveyance 
made  by  Cooper  to  Eagle  for  the  lot,  that  the  $300  were  all  paid 
to  Cooper,  it  would  seem  to  be  unwarrantable  to  raise  or  make 
the  presumption  mentioned  by  his  honour,  the  District  Judge.  It 
is  also  in  direct  opposition  to  what  is  laid  down  by  Mr  Justice 
SERGEANT  in  Ziegler  v.  Long,  who  there,  in  speaking  of  Ziegler, 
the  purchaser  of  the  estate,  says :  "  He  stands  before  us  in  the 
light  of  a  bonaf.de  purchaser,  and  as  such  is  entitled  to  protection. 
For,  knowing  that  the  first  judgment  was  a  prior  lien  on  all  the 
land  of  Martin  Long,  he  had  a  right  to  conclude  that  Martin's 
other  lands  would  pay  Hoffman's  judgment,  and  thus  relieve  Jii§< 
land  from  the  existing  lien."  Bruner,  therefore,  as  the  assignee 
of  Eagle,  is  entitled  to  hold  the  lot  protected  from  all  claim  that 
may  be  set  up,  on  the  principle  of  substitution,  by  subsequent 
lien  creditors;  and  as  the  assignee  of  the  Righter  judgments, 
which  were  the  first  liens  on  the  property  sold  by  the  sheriff,  from 
which  the  money  in  the  court  below  was  raised,  must  be  first  paid 
the  amount  of  those  two  judgments  out  of  it,  after  deducting  the 
costs  of  the  sale.  This,  it  may  be  observed,  is  in  conformity  to 
the  decision  made  by  Lord  Chancellor  SUGDEI*  in  the  case  of 
Aocrall  v.  Wade,  (Lloyd  $  Gould  Rep.  252).  There,  a  party 
seised  of  several  estates,  and  indebted  by  judgments,  settled  one 
of  the  estates  for  a  valuable  consideration  with  a  covenant  against 
encumbrances,  and  subsequently  acknowledged  other  judgments ; 
and  it  was  held  by  his  lordship  that  the  prior  judgments  should 
be  thrown  together  upon  the  unsettled  estates,  and  that  the  sub- 
sequent judgment  creditors  had  no  right  to  make  the  settled  estate 
contribute. 

The  decree  of  the  District  Court  is  therefore  reversed,  and  it  is 
ordered  and  decreed  by  this  court  that  the  amount  of  the  Righter 
judgments  be  paid  to  Abraham  Bruner,  the  appellant,  as  the 
assignee  of  said  judgments,  after  deducting  the  costs  of  the  sale ; 
and  that  the  surplus  of  the  money,  if  there  should  be  any,  be  paid 
to  Peter  Haldeman,  as  the  assignee  of  the  Mayberry,  Giller  and 
Walker  judgment. 

Decree  reversed. 
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Hise  against  Geiger. 

A  proceeding  in  partition  under  the  intestate  laws,  by  which  the  estate  is  sold 
by  order  of  the  Orphans'  Court,  creates  a  lien  upon  the  land  for  the  unpaid  pur- 
chase mdney,  independent  of  a  mortgage  or  any  other  security  which  may  have 
been  taken ;  and  such  lien  can  only  be  discharged  by  payment  to  the  heir.  A 
payment  to  the  administrator,  to  whom  the  order  was  directed  to  sell  the  land, 
and  to  whom  a  bond  and  mortgage  was  given,  will  not  discharge  the  lien  which 
the  law  creates  in  favour  of  the  heir ;  and  this  rule  is  equally  applicable  to  the 
purchaser  and  his  alienee. 

ERROR  to  the  special  Court  of  Common  Pleas  of  York  county. 

John  Hise  against  Barney  Geiger,  with  notice  to  Abraham  Hal- 
deman.  John  Hise,  the  father  of  the  plaintiff,  died  intestate,  seised 
of  a  mill  and  tract  of  land,  and  leaving  a  widow  and  six  children. 
In  1819,  a  petition  was  presented  by  one  of  the  children  for  a  writ 
of  partition  and  valuation,  which  was  so  proceeded  in  as  that  the 
property  was  valued,  and  all  the  heirs  refused  to  take  it  at  the 
valuation ;  and  in  1826  the  Orphans'  Court  granted  an  order  for 
its  sale,  which  was  directed  to  Jacob  Hise  and  John  Lanman, 
administrators  of  John  Hise  deceased ;  and  the  court  prescribed 
the  terms  to  be,  "  one-half  of  the  purchase  money  to  be  paid  in 
hand,  and  the  remainder  in  three  equal  annual  payments ;  one- 
third  of  the  whole  purchase  money  to  remain  a  lien  on  the  pre- 
mises in  the  hands  of  the  purchaser,  the  interest  whereof  to  be 
paid  to  the  widow  during  her  life,  and  after  her  death  the  princi- 
pal to  be  paid  to  the  legal  heirs  of  the  intestate  in  equal  portions." 
In  pursuance  of  this,  the  administrators  entered  into  a  recogni- 
zance with  security  conditioned  that  they  would  discharge  the 
duties  which  devolved  upon  them,  and  faithfully  pay  over  the 
proceeds  of  the  sale.  They  sold  the  land  to  Barney  Geiger,  the 
defendant,  for  $9002,  and  made  return  thereof,  and  the  same  was 
confirmed  by  the  court.  The  purchaser  gave  bonds  and  a  mort- 
gage on  the  land  to  the  administrators  to  secure  the  purchase 
money ;  one  of  these  bonds  was  conditioned  for  the  payment  of 
the  interest  of  one-third  of  the  money  to  the  widow,  and  the  prin- 
cipal at  her  death  to  the  said  administrators  for  the  use  of  the 
heirs.  The  widow  died  in  August  1829,  and  in  September  1829 
Barney  Geiger  paid  to  the  administrators  the  whole  amount  of  the 
principal  sum  which  was  payable  at  her  death,  and  satisfaction 
was  entered  upon  the  mortgage,  and  the  bond  cancelled.  This 
was  an  action  of  debt  by  John  Hise,  founded  upon  the  decree  of 
the  Orphans'  Court,  in  which  he  claimed  to  recover  the  one-sixth 
part  of  the  principal  sum  which  was  payable  to  the  heirs  upon  the 
death  of  the  widow.  Barney  Geiger  had  sold  and  conveyed  the 
vn.  — 35 
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mill  and  land  to  Abraham  Haldeman,  who  was  notified  as  a  terre- 
tenant.  The  question  in  the  cause  was,  whether  the  payment  of 
the  money  to  the  administrators,  and  satisfaction  of  the  bond  and 
mortgage,  was  a  good  defence  to  the  action  of  the  heir  ?  The 
court  below  was  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover,  and  directed  a  verdict  for  the  defendant. 

Mayer,  for  plaintiff  in  error,  cited  2  Penn.  Rep.  355;  5  Rawle 
108 ;  2  Watts  264 ;  10  Serg.  fy  Rawle  33 ;  16  Serg.  fy  Rawle  23 ; 
1  Watts  280;  3  Rawle  183;  4  Wash.  C.  C.  Rep.  92;  3  Watts  $ 
Serg.  276 ;  9  Watts  529 ;  1  Doll.  420. 

Alricks  and  Chapin,  for  defendant  in  error,  referred  to  the 
intestate  laws  of  1794,  1804,  1807  and  1834,  and  6  Watts  33. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  the  case  of  a  sale  of  land  under  an  order  of 
the  Orphans'  Court,  in  a  proceeding  in  partition.  The  court  di- 
rects the  administrators  to  sell  the  property  for  the  highest  and 
best  price  that  can  be  obtained  for  the  same,  and  that  the  terms 
of  sale  shall  be,  "  one-half  the  purchase  money  in  hand,  and  the 
remainder  in  three  equal  and  annual  payments ;  one-third  of  the 
purchase  money  to  remain  a  lien  on  the  premises  in  the  hands  of 
the  purchaser,  the  interest  thereof  to  be  paid  to  the  widow  of  the 
said  intestate  annually  during  her  natural  life,  and  after  her  death 
the  principal  to  be  paid  to  the  legal  heirs  of  said  intestate  in  equal 
proportions."  The  sale  was  confirmed  by  the  court,  and  the  title 
decreed  to  the  purchaser,  subject  to  the  payment  of  the  purchase 
money  agreeably  to  the  terms  prescribed  in  the  order  of  sale.  In 
all  respects,  the  court  have  conformed  to  the  Acts  of  19th  April 
1794,  the  2d  April  1804,  and  the  7th  April  1807.  These  Acts 
direct  that  the  share  of  the  widow  shall  remain  a  charge  on  the 
land  in  the  hands  of  the  purchaser.  The  court  orders  it  to  remain 
a  lien.  The  second  section  of  the  Act  of  the  2d  April  1804  directs 
that  upon  such  sale,  (that  is,  a  sale  under  an  order  of  court  in  a 
proceeding  in  partition),  &c.,  and  return  thereof,  &c.,  it  shall  be 
the  duty  of  the  court,  and  they  are  hereby  required  on  motion  of 
the  purchaser,  to  confirm  the  sale,  and  to  decree  the  estate  in  the 
premises  so  sold  to  be  transferred  and  vested  in  such  purchaser  as 
fully  as  the  intestate  held  the  same  at  his  decease,  subject  and 
liable  to  the  payment  of  the  purchase  money  according  to  the 
terms  prescribed  by  the  court  in  the  order  of  sale ;  and  the  said 
court  shall  cause  the  proceeds  of  sale  to  be  distributed  in  such 
manner  as,  according  to  law  and  justice,  may  be  proper.  In  the 
Act  of  the  7th  April  1807,  it  is  directed  that  upon  the  decease  of 
the  widow,  the  whole  value  of  her  purpart  shall  be  distributed 
among  all  the  children  or  representatives,  in  proportion  to  their 
shares  according  to  law.  That  the  court  had  the  power  to  make 
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this  decree,  cannot  admit  of  doubt ;  and  that  it  was  their  duty  to 
direct  that  the  interest  of  the  widow  should  remain  a  lien  on  the 
land,  and  that  the  same  should  be  paid  after  her  death,  is  equally 
plain.  In  language  which  cannot  well  be  misunderstood,  the 
court  decreed  that  the  principal,  after  the  death  of  the  widow, 
shall  be  paid  to  the  legal  heirs  of  the  intestate,  in  equal  propor- 
tions. To  enforce  this  decree,  this  action  is  brought.  By  the 
decree,  a  lien  is  created  on  the  land,  whether  it  be  in  the  hands 
of  the  purchaser  or  his  assignee,  in  favour  of  the  heirs  of  the  de- 
ceased. Of  the  benefit  of  this  lien  they  cannot  be  deprived,  as  is 
decided  in  Medlar  v.  Aulenbach,  (2  P.  R.  355).  The  lien  remains, 
notwithstanding  the  recognizance  and  mortgage  executed  by  the 
purchaser,  which,  as  is  held  in  the  case  cited,  are  additional, 
collateral  and  cumulative  remedies  or  securities  for  the  debt.  2 
Watts  263 ;  5  Rawle  108.  But  to  whom  is  the  money  to  be  paid  ? 
to  the  heirs  or  the  administrator?  Doubtless,  if  there  be  any 
meaning  in  language,  the  interest  is  to  be  paid  to  the  widow,  and 
after  her  death  the  principal  to  the  legal  heirs  of  the  intestate. 
As  the  widow  may  die  at  any  indefinite  time,  it  is  right  that  the 
security  should  be  a  real  security,  and  that  the  money  should  be 
paid  to  those  who  are  legally  entitled  to  it.  Why  pay  it  to  the 
administrator,  who  is  but  the  instrument  of  the  court  to  effect  the 
sale,  and  who  has  no  power  to  change  the  terms  prescribed  by  the 
court,  much  less  to  alter  its  decree  by  which  the  purchaser  is 
ordered  to  pay  the  one-third  of  the  purchase  money  to  the  widow 
and  heirs.  Eshelman  v.  Witmer,  (2  Watts  263).  To  permit  this, 
would  enable  him  to  deprive  the  persons  in  interest  of  the  lien 
which  it  was  the  intention  of  the  law  and  the  decree  of  the  court 
to  give  them.  This,  it  must  be  recollected,  is  a  proceeding  in 
partition,  not  an  order  of  sale  for  payment  of  debts.  This  whole 
proceeding  is  on  the  supposition  that  the  land  was  not  needed  for 
payment  of  debts.  If  it  should  subsequently  appear  that  the 
money  paid  by  the  purchaser  was  used  by  the  administrator,  it 
may  constitute  an  equitable  defence.  But,  so  far  as  it  appears, 
there  were  no  debts,  at  least  such  as  were  liens  on  the  land  ;  for 
the  seven  years  seem  to  have  expired  before  the  sale. 

We  cannot  agree  that  the  assignee  is  in  any  better  situation 
than  the  original  purchaser.  The  Tien  is  on  the  land,  from  which 
it  cannot  be  discharged  unless  it  goes  into  the  hands  of  a  purchaser 
without  notice.  But  this  cannot  be,  as  the  decree  of  the  court  i* 
the  foundation  of  the  title,  of  which  of  course  the  assignee  ha» 
notice. 

Judgment  reversed,  and  venire  de  now  awarded. 
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M'Kinney  against  MehafFey. 

A  scire  facias  answers  the  purpose  both  of  a  writ  and  a  declaration;  and  where 
a  legal  title  to  have  execution  of  the  original  judgment  is  not  set  out  in  it,  judg- 
ment may  be  arrested  as  for  want  of  a  cause  of  action. 

A  writ  of  scire  facias  to  revive  a  judgment  can  only  be  maintained  in  the  name 
of  the  original  plaintiff,  or,  after  his  death,  in  the  name  of  his  personal  represent- 
ative. 

ERROR  to  the  Court  of  Common  Pleas  of  Lancaster  county. 

This  was  a  scire  facias  by  James  Mehaffey,  surviving  partner  of 
Henry  Share,  John  Pedan  and  others,  who  did  business  under  the 
firm  and  name  of  Henry  Share  &  Company,  against  Samuel 
M'Kinney. 

The  original  judgment  was  founded  upon  a  bond  of  Samuel 
M'Kinney  to  Henry  Share  <Sf  Co.  in  the  penalty  of  $7674,  condi- 
tioned for  the  payment  of  $3837,  and  which  was  accompanied  by 
a  warrant  of  attorney  to  confess  judgment,  by  virtue  of  which  a 
judgment  was  entered  to  April  term  1815,  in  the  name  of  Henry 
Share  fy  Co.  against  Samuel  M'Kinney.  The  death  of  Henry 
Share  was  suggested,  and  the  present  plaintiffs  were  substituted. 
The  writ  of  scire  facias  to  revive  this  judgment  was  as  follows  : 

"Whereas  Henry  Share  &  Co.  lately  in  our  County  Court  of 
Common  Pleas,  in  the  term  of  April,  in  the  year  of  our  Lord  1815, 
by  the  judgment  of  the  same  court,  recovered  against  Samuel 
M'Kinney,  late  of  Lancaster  county,  as  well  of  a  certain  debt  of 
$7674,  lawful  money  of  Pennsylvania,  as  $1,  which  to  the  same 
plaintiffs  in  our  same  court  were  adjudged  for  their  damages 
which  they  sustained  by  occasion  of  the  detention  of  that  debt ; 
whereof  the  said  defendant  is  convict,  as  appears  to  us  on  record : 
And  now,  on  the  behalf  of  James  Mehaffey,  surviving  partner  of 
Henry  Share,  John  Pedan,  John  Heehn,  Mathias  Rank  and  James 
Duffy;  partners,  who  did  business  under  the  above  firm  and  name 
of  Henry  Share  &  Co.,  we  have  understood  in  our  same  court 
that  although  judgment  thereof  is  given,  execution  nevertheless  for 
the  debt  and  damages  aforesaid  still  remains  to  be  made  to  him ; 
wherefore  the  said  James  Mehaffey,  surviving  partner  as  afore- 
said, besought  us  to  grant  him  a  proper  remedy  in  this  behalf,  and 
because  we  are  willing  that  what  is  just  should  be  done,  we  com- 
mand you  that  by  good  and  lawful  men  of  your  bailiwick  you 
give  notice  to  the  said  Samuel  M'Kinney  that  he  be  and  appear 
before  our  Judges  at  Lancaster,  at  our  County  Court  of  Common 
Pleas,  there  to  be  held  on  the  26th  day  of  April  inst.,  to  show,  if 
anything  for  himself  he  knows  or  can,  why  the  said  James  Me- 
haffey, surviving  partner,  &c.,  ought  not  to  have  his  execution 
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against  him  for  the  debt  and  damages  aforesaid,  according  to 
the  force,  form  and  effect  of  the  recovery  aforesaid,  if  he  shall 
think  fit ;  and  further  to  do  and  receive  what  our  said  court  shall 
then  and  there  consider  in  this  behalf.  And  have  you  then  and 
there  the  names  of  those  by  whom  you  shall  so  cause  him  to  have 
notice  and  this  writ." 

The  defendant  pleaded  payment,  and  subsequently  added  the 
pleas  of  nul  tiel  record,  and  "  that  the  judgment  recited  in  the  scire 
facias  belongs  to  the  personal  representatives  of  Henry  Share 
deceased."  To  this  latter  plea  the  plaintiff  replied  "  that  it  does 
not  belong  to  the  personal  representatives  of  Henry  Share  de- 
ceased, but  to  James  Mehaffey,  surviving  partner  of  Henry  Share, 
James  Pedan,  John  Heehn,  Mathias  Rank  and  James  Duffy,  who 
were  partners  in  and  owners  of  the  judgment  recited,  and  now  is 
for  the  use  of  Frederick  Haines." 

To  this  replication  of  the  plaintiff  the  defendant  demurred,  and 
the  defendant  joined  in  the  demurrer. 

Upon  the  issue  on  the  plea  of  payment,  the  jury  rendered  a 
verdict  for  the  plaintiff  for  $9158.15.  The  court  determined  the 
issue  upon  the  plea  of  nul  tiel  record  for  the  plaintiff,  overruled 
the  defendants'  demurrer  and  a  motion  in  arrest  of  judgment,  and 
rendered  a  judgment  upon  the  verdict. 

The  errors  assigned  were,  1.  That  the  court  erred  in  rendering 
judgment  for  the  plaintiff  on  the  plea  of  nul  tiel  record.  2.  In 
overruling  the  motion  in  arrest  of  judgment.  3.  In.  rendering  a 
judgment  upon  the  demurrer  against  the  defendant. 

Frazier  and  Parke,  for  plaintiff  in  error,  cited  10  Serg.  4" 
Rawle  257 ;  5  Gill  $  Johns.  420 ;  1  Watts  $•  Serg.  257. 

Stevens,  for  defendant  in  error,  cited  17  Johns.  271 ;  2  Watts  4* 
Serg.  181 ;  2  Ld.  Raym.  1048;  10  Serg.  $  Rawle  257;  4  Watts 
458. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  scire  facias  answers  the  purpose  both  of  a  writ 
and  a  declaration ;  and  where  a  legal  title  to  have  execution  of 
the  original  judgment  or  recognizance  is  not  set  out  in  it,  judg- 
ment may  be  arrested  as  for  want  of  a  cause  of  action.  But  exe- 
cution is  to  be  had  only  in  the  name  of  the  legal  plaintiff;  and 
what  title  to  the  character  does  this  plaintiff  show?  He  has  set 
out  the  judgment  truly  as  it  exists ;  and  as  there  was  no  variance 
between  his  description  and  the  truth,  there  was  no  room  for  the 
plea  of  nul  tiel  record.  There  is  exactly  such  a  record  as  is  stated 
in  the  scire  facias ;  but  it  stands  as  a  judgment  recovered  by 
Henry  Share  &  Co.,  and  the  plaintiff  insists  that  it  is  a  judgment 
recovered  by  the  firm,  which  entitles  him  to  execution  in  his  own 
name  as  surviving  partner.  But  it  would  be  inconsistent  with  the 

vn.  —  Y 
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certainty  required  in  judicial  proceedings  to  treat  any  one  as  a 
party  whose  name  does  not  stand  distinctly  as  such  on  the  record. 
Mr  Justice  DUNCAN  was  right  in  saying,  as  he  did  in  Porter  v. 
Cresson,  (10  Serg.  $•  Rawle  257),  that  the  parties,  plaintiffs  and 
defendants,  should  be  brought  by  name  on  the  record ;  but  he  was 
wrong  in  saying,  without  qualification,  that  an  omission  to  do  so 
might  not  be  error.  The  judgment  may  not  be  altogether  void ; 
but  it  follows  not  that  a  person  not  named  as  a  legal  party  to  it 
can,  as  a  legal  party,  derive  advantage  or  suffer  prejudice  from  it. 
If  parties  plaintiff  might  be  ascertained  and  fixed  by  extrinsic 
proofs,  so  might  parties  defendant  be ;  and  to  ascertain  the  legal 
ownership  of  a  judgment,  or  the  persons  and  lands  bound  by  it, 
would  sometimes  require  another  trial  by  a  jury ;  so  that  such  a 
judgment,  instead  of  being  the  end  of  the  suit,  would  be  the  be- 
ginning of  it,  and  it  would  not  give  notice  to  purchasers.  The 
judgment  in  the  case  before  us  is  entitled  "  Henry  Share  &  Co.  v. 
Samuel  Kinney,"  in  accordance  with  the  form  of  the  bond ;  and 
though  it  is  legally  inoperative  as  a  judgment  in  favour  of  the 
firm,  it  is  good  for  the  party  named  as  the  obligee.  Nor  is  the 
name  of  the  firm  cognominal  in  this  instance,  as  it  serves  to  de- 
signate the  use  or  equitable  ownership.  Nothing  in  Porter  v. 
Cresson  will  be  found  to  militate  against  this.  In  that  case,  the 
bond  and  the  action  were  in  the  partnership  name  of  Cresson, 
Wistar  &.  Co. ;  and  no  more  was  determined  than  that  the  defect, 
if  it  were  one,  could  not  be  taken  advantage  of  on  the  plea  of  non 
estfactum,  which  put  nothing  in  issue  but  the  sealing  and  delivery 
of  the  instrument  described  in  the  declaration.  It  was  doubted 
whether  the  irregularity  could  have  been  reached  in  any  way  after 
verdict,  as  the  name  of  the  firm  might  have  been  treated  as  the 
name  of  an  individual ;  but  it  doubtless  might  have  been  by  a 
plea  in  abatement,  giving  the  members  of  the  firm  a  better  writ 
in  their  individual  names,  under  which  they  might  deduce  title  to 
the  bond  with  proper  averments.  But,  without  such  averments, 
there  would  be  no  more  colour  of  title  in  them  than  in  a  stranger. 
In  the  case  before  us,  the  word  company  is  not  cognominal,  but 
indicative  of  the  beneficial  ownership ;  and,  even  under  our  mixed 
system,  it  gives  the  cestui  que  trust  no  right  to  maintain  the  action 
while  there  is  a  trustee  legally  capable  of  maintaining  it.  We 
held  in  Armstrong  v.  Lancaster,  (5  Watts  68),  that  the  equitable 
use  is  no  part  of  the  title  between  the  plaintiff  and  the  defend- 
ant, and  that  it  is  surplusage  when  it  is  traced  in  the  pleadings. 
In  the  present  case,  the  word  company  is  to  be  rejected  for  every 
purpose  except  to  designate  the  title  to  the  money  when  it  shall 
be  recovered.  In  contemplation  of  law,  the  judgment  stands  in 
the  name  of  Henry  Share  for  the  use  of  the  firm ;  and  as  the  other 
partners  were  not  legal  parties  to  it,  a  scire  facias  can  be  brought 
on  it  only  in  the  name  of  his  personal  representative,  to  the  use 
of  the  present  plaintiff,  who  is  entitled  by  survivorship  to  the 
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money.  The  converse  of  the  proposition  is  to  be  found  in  Mehaffy 
v.  Lyttle,  (1  Watts  314),  in  which  it  was  held  that  an  action  on  a 
bond  of  indemnity'to  two  must  be  brought  by  both  for  an  injury 
to  the  one. 

The  motion  to  set  aside  the  original  judgment  is  not  a  ground 
of  error ;  and,  if  it  were,  it  is  far  from  clear  that  it  ought  to  have 
prevailed  after  the  lapse  of  twenty  years,  when  the  witnesses  who 
might  have  explained  the  reason  of  the  interlineations  must  be 
presumed  to  have  passed  away.  If  the  facts  were  doubtful,  it 
would  be  in  the  discretion  of  the  court  to  award  an  issue ;  but  it 
certainly  would  be  rash  to  destroy  the  foundation  of  the  scire 
facias  by  a  summary  interference  in  the  trial  of  an  issue  raised 
by  the  pleadings  under  it. 

It  is  unnecessary  to  decide  the  questions  raised  by  the  bills  of 
exceptions;  but  it  is  not  improper  to  say  that  we  perceive  no 
error  in  the  admission  of  evidence,  or  the  direction  to  the  jury. 

Judgment  reversed. 


Kelso  against  Dickey. 

A  testatrix  bequeathed  a  legacy  to  her  daughter  under  the  following  contin- 
gency : — "  And  in  case  she  lives  unmarried  to  the  age  of  twenty-five  years,  then 
the  whole  amount,  principal  and  interest,  to  be  paid  to  her ;  or  the  whole  amount 
to  be  paid  to  her  on  the  birth  of  issue.  But  in  case  she  dies  before  the  age  of 
twenty-five,  or  without  issue  born,  then  to  be  divided  equally  between  my  sister 
H.  and  brothers  W.  and  G."  The  daughter  married  and  died  without  issue  after 
the  age  of  twenty-one,  and  before  she  arrived  at  twenty-five :  Held,  That  the  limi- 
tation over  to  the  sister  and  two  brothers  was  not  too  remote,  but  took  effect :  the 
word  "or"  being  construed  and,  the  contingency  must  happen  within  a  life  or 
lives  in  being,  and  twenty-one  years  afterwards ;  and  it  is  therefore  good  by  way 
of  executory  devise.  Held  also,  that  such  legacy  was  so  vested  in  the  sister  and 
brothers  of  the  testatrix,  as  to  be  transmissible  to  their  personal  representatives  in 
the  event  of  their  death  before  the  daughter  of  the  testatrix. 

ERROR  to  the  Common  Pleas  of  Franklin  county. 

Charles  W.  Kelso,  executor  of  Elizabeth  Speer  Kelso,  against 
James  Dickey.  This  was  an  action  of  debt  for  a  legacy,  in  which 
the  parties  agreed  to  the  following  facts  in  the  nature  of  a  special 
verdict : — 

"  Sarah  B.  Huston,  of  Franklin  county,  by  her  will  duly  proved 
and  registered  in  said  county,  dated  26th  January  1825,  devised, 
&c.  (prout  will). 

James  Dickey  and  Charles  Gillespie,  trustees  under  said  will, 
agreeably  to  the  provisions  of  said  will,  sold  the  real  estate  of  said 
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testatrix  and  conveyed  the  same  by  deed  dated  the  1st  day  of 
April  1827,  to  Miller,  Martin  and  others,  for  the  sum  of  $2604.70, 
which  purchase  money,  with  the  interest  thereon,  is  in  the  hands 
of  the  said  James  Dickey. 

Elizabeth  Speer  Huston,  the  daughter  and  devisee  of  Mrs  Sarah 

B.  Huston,  was  married  to  Charles  W.  Kelso,  Esq.,  the  plaintiff, 
in  1842. 

The  said  Elizabeth  Speer  Kelso,  by  her  will,  bearing  date  7th 
August  1842,  duly  proved  and  registered  in  the  proper  office  of 
the  county  of  Erie,  Pennsylvania,  devised  her  estate,  &c.,  and  of 
which  letters  testamentary  were  issued  t&  the  said  Charles  as 
executor,  (prout  will  and  probate). 

The  said  Elizabeth  died  on  the  24th  April  1843,  without  issue, 
aged  23  years  8  months  and  19  days,  being  born  on  the  5th  Au- 
gust 1819. 

That  Harriet  Buchanan,  William  S.  Buchanan  and  George  W. 
Buchanan,  sister  and  brothers  of  said  Sarah,  died  after  said  Sarah 
and  some  years  before  the  death  of  said  Elizabeth,  said  William 
and  George  without  issue  and  unmarried.  The  said  Harriet  left 
issue  a  son,  James  B.  Henry,  born  1st  March  1833,  of  whom  the 
Hon.  James  Buchanan  is  guardian. 

The  Hon.  James  Buchanan,  Rev.  Edward  Y.  Buchanan  and 
Mrs  Maria  T.  Yates,  married  to  Dr  Charles  M.  Yates,  are  the 
only  surviving  brothers  and  sister  of  said  Sarah.  Jane,  a  sister 
of  said  Sarah,  married  to  Elliott  T.  Lane,  died  before  the  death 
of  said  Elizabeth,  and  since  the  deaths  of  said  William  and  George, 
leaving  four  children,  viz. :  James  B.  Lane,  Elliott  E.  Lane,  Mary 
E.  S.  Lane  and  H.  Lane,  the  last  three  of  whom  are  minors,  having 
the  said  Rev.  Edward  Y.  Buchanan  for  their  guardian. 

It  is  agreed  that  the  amount  of  rents  and  interest  received  by 

C.  Gillespie  and  James  Dickey,  trustees  as  aforesaid,  on  the  5th 
August  1840,  was  the  sum  of  $1467.39,  when  Elizabeth  S.  Huston 
arrived  at  the  age  of  21  years;  and  that  the  amount  total  of  prin- 
cipal and  interest,  in  the  hands  of  James  Dickey,  acting  trustee, 
is  $4100.70,  with  interest  from  5th  October  1840  till  1st  April 
1844,  (when  the  moneys  were  in  the  hands  of  said  trustee  for  dis- 
tribution), allowing  said  trustee  the  sum  of  $150,  to  be  credited 
out  of  the  same  for  allowance  and  expenses. 

If  the  court  should  be  of  opinion  that  Elizabeth  Speer  Huston 
was  entitled  to  rents  and  interest  accrued  and  received  by  the 
said  trustee  up  to  5th  August  1840,  when  the  said  Elizabeth  ar- 
rived at  the  age  of  21,  then  judgment  is  to  be  entered  for  the 
plaintiffs  for  the  same,  amounting  to  the  sum  of  $1467.39,  with 
interest  from  5th  August  1840  till  1st  April  1844,  making  the  sum 
of  $1789.55. 

But  if  the  court  should  be  of  opinion  that  the  plaintiffs  are  en- 
titled to  the  recovery  of  the  total  of  principal  and  interest  of  said 
trust  funds  in  the  hands  of  the  said  trustee,  then  judgment  to  be 
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entered  for  the  plaintiffs  for  the  sum  of  $4100.70,  with  interest 
from  the  5th  October  1840  till  1st  April  1844— less  $150." 

Will  of  Sarah  B.  Huston.  —  I  will  and  bequeath  to  my  beloved 
sister  Harriet  Buchanan,  my  large  bed  and  bedstead,  together 
with  clothes  and  every  other  article  necessary  to  furnish  it  com- 
pletely. It  is  my  will  that  my  sister  Harriet  shall  take  my  spoons, 
china,  and  all  other  articles  of  furniture  which  I  may  own,  and 
preserve  them  for  my  daughter  Elizabeth  Speer  Huston,  to  be 
given  to  her  at  her  marriage,  or  on  her  attainment  of  the  age  of 
'21  years.  In  case  my  said  daughter  Elizabeth  dies  before  mar- 
riage or  the  attainment  of  the  age  of  21  years,  then  every  such 
article  of  furniture  is  to  belong  absolutely  to  my  sister  Harriet. 
All  the  money  which  may  be  due  to  me  from  the  estate  of  my 
deceased  husband,  and  from  the  guardian  of  my  child  for  her 
keeping,  I  wish  to  be  applied  to  the  education  and  maintenance 
of  my  daughter,  except  so  much  of  it  as  is  necessary  for  the  pay- 
ment of  my  just  debts ;  these  I  desire  my  executor,  hereafter  men- 
tioned, to  pay  out  of  this  fund.  The  undivided  eighth  part  which 
I  own  in  the  real  estate  of  my  father,  I  devise  to  Charles  Gillespie 
and  James  Dickey  for  and  during  the  minority  of  my  daughter 
Elizabeth  Speer  Huston,  in  trust  and  for  the  purpose  that  the  said 
Charles  Gillespie  and  James  Dickey,  or  the  survivor  of  them,  shall 
receive  the  rents,  issues  and  profits  of  said  estate,  to  be  paid  by 
the  aforesaid  trustees,  or  the  survivor  of  them,  to  my  said  daugh- 
ter Elizabeth,  on  her  attainment  of  the  age  of  21  years,  or  at  the 
birth  of  lawful  issue.  I  desire  that  none  of  the  rents  or  issues  of 
my  said  real  estate  shall  be  applied  to  the  education  or  mainte- 
nance, or  in  any  other  manner  for  the  use  of  my  said  daughter 
Elizabeth,  until  she  attains  the  age  of  21  years,  or  until  the  birth 
of  lawful  issue,  unless  her  own  estate  is  clearly  shown  to  be  in- 
sufficient to  support  her ;  in  such  case  the  profits  are  to  be  applied 
to  her  education  and  maintenance.  In  case  my  said  daughter 
Elizabeth  Speer  Huston  lives  to  the  age  of  21  years,  then  my 
aforesaid  interest  of  an  eighth  part  in  the  real  estate  of  my  father 
I  devise  to  her  and  her  children,  if  she  shall  have  any  living  at 
the  time  of  her  death ;  but  in  case  she  dies  before  the  age  of  21 
years,  or  without  lawful  issue  alive  at  the  time  of  her  death,  then 
and  in  such  case  it  is  my  will  that  my  said  real  estate  shall  remain 
to  my  sister  Harriet  Buchanan,  and  my  brothers  William  Speer 
and  George  Washington  Buchanan,  their  heirs  and  assigns,  for 
ever,  as  tenants  in  common,  to  be  equally  divided  between  them ; 
my  said  sister  Harriet  and  brothers  William  and  Washington 
paying  rateably  between  them  the  sum  of  $200  to  my  sister  Jane 
B.  Lane,  and  a  like  sum  to  my  brother  Edward  Y.  Buchanan. 
This  is  to  be  understood  as  a  devise  in  case  of  my  daughter  Eliza- 
beth's death  before  the  age  of  21  years  and  without  issue,  of  my 
real  estate,  together  with  its  accumulated  profits,  to  my  sister 
Harriet  and  my  brothers  William  and  Washington.  In  case,  how- 
vn.  —  36  Y  * 
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ever,  it  shall  be  thought  expedient  by  the  parties  concerned,  toge- 
ther with  my  aforesaid  trustees,  or  the  survivor  of  them,  that  my 
aforesaid  interest  in  the  real  estate  of  my  father  shall  be  sold 
during  the  minority  of  my  said  daughter  Elizabeth  Speer  Huston, 
then  it  is  my  will  that  it  shall  be  sold,  and  that  my  aforesaid  trus- 
tees, Charles  Gillespie  and  James  Dickey,  or  the  survivor  of  them, 
shall  receive  the  money  arising  from  the  sale  of  said  estate  and  put 
it  out  to  the  best  advantage.  It  is  also  my  will  that  none  of  the 
interest  of  said  money,  in  case  the  estate  is  sold,  shall  be  applied 
to  my  daughter  Elizabeth's  use  till  she  attains  the  age  of  21  years, 
unless  her  own  estate  is  found  insufficient  to  maintain  and  educate 
her.  That  on  her  arrival  at  the  age  of  21  years,  the  interest  of 
the  amount  for  which  said  estate  shall  be  sold,  be  paid  to  her  by 
my  aforesaid  trustees,  or  the  survivor  of  them;  and  in  case  she 
lives  unmarried  to  the  age  of  25  years,  then  the  whole  amount, 
principal  and  interest,  to  be  paid  her,  or  the  whole  amount  to  be 
paid  her  on  the  birth  of  issue.  But  in  case  she  dies  before  the  age 
of  25,  or  without  issue  born,  then  it  is  my  will  that  the  money 
arising  from  the  sale  of  said  estate,  together  with  the  interest 
which  may  be  accumulated  on  it,  shall  be  equally  divided  between 
my  sister  Harriet  Buchanan  and  my  brothers  William  Speer  and 
George  Washington  Buchanan;  they  paying  rateably  between 
them  the  sum  of  $200  to  my  sister  Jane  B.  Lane,  and  a  like  sum 
to  my  brother  Edward  Y.  Buchanan.  In  case  of  the  death  of  both 
my  aforesaid  trustees,  or  a  refusal  to  act  by  them  both,  then  I  de- 
sire that  the  Orphans'  Court  of  the  county  of  Franklin,  on  the 
application  of  my  friends,  shall  appoint  persons  in  their  stead ; 
and  persons  so  appointed  I  hereby  vest  with  all  the  powers  above 
vested  in  Charles  Gillespie  and  James  Dickey.  I  do  hereby  em- 
power and  appoint  my  brother-in-law,  Elliott  T.  Lane,  to  act  as 
executor  of  this  my  last  will." 

Will  of  Elizabeth  S.  Kelso.  — "I  will  and  direct  that  all  the 
property  of  whatsoever  kind,  real,  personal  or  mixed,  which  I  now 
possess,  or  am  in  any  manner  entitled  to,  wherever  situated,  and 
all  of  any  kind  to  which  I  may  at  any  time  hereafter  be  entitled, 
shall  go  to  and  be  enjoyed  by  rny  beloved  husband  Charles  W. 
Kelso,  should  he  survive  me,  to  be  held,  possessed  and  disposed 
of  by  him  as  fully  and  as  entirely  as  I  myself  could  in  my  life- 
time/' 

The  court  below  rendered  a  judgment  for  plaintiff  for  the  sum 
of  81789.51,  being  the  amount  of  interest  and  rents  payable  to 
said  Elizabeth  on  the  5th  of  August  1840,  when  she  arrived  at  the 
age  of  21,  with  interest  on  the  same  till  1st  April  1844, 

Thompson,  for  plaintiff  in  error,  argued  that  there  was  a  general 
intent  manifested  by  the  will  that  the  legatee  was  to  take  upon 
her  marriage.  That  an  estate  may  arise  by  an  implication  such  as 
arises  out  of  this  will.  2  Pr.  Wms,  G9;  3  Bro.  Ch.  Rep.  236;  5 
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Burr.  2608 ;  2  Madd.  Rep.  576.  The  limitation  over  is  too  re- 
mote, and  therefore  void ;  and  if  not,  it  lapsed  by  their  death  be- 
fore that  of  the  daughter.  9  Watts  407 ;  1  Watts  $  Serg.  205 : 
1  Rap.  Leg.  401 ;  2  Atk.  616;  1  Pr.  Wms.  563. 

Chambers,  for  defendant  in  error,  on  the  last  point  cited  Willis 
Rep.  226 ;  1  Ves.  236.  But  if  lapsed,  it  would  go  to  the  heirs  at 
law  and  not  to  the  plaintiff.  7  Cranch  476;  m/son  29. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  1.  In  the  events  that  have  occurred,  Elizabeth, 
the  daughter  of  the  testatrix,  having  arrived  at  the  age  of  21,  was 
entitled  to  receive  the  interest  on  the  amount  of  her  share  of  the 
estate  which  was  sold.  As  to  the  principal  and  the  interest  after- 
wards accruing  upon  it,  the  right  depends  on  the  construction  to 
be  given  to  the  provisions  of  the  will  that  follow.  "  And  in  case 
she  lives  unmarried -to  the  age  of  25  years,  then  the  whole  amount, 
principal  and  interest,  to  be  paid  to  her ;  or,  the  whole  amount  to 
be  paid  to  her  on  the  birth  of  issue.  But  in  case  she  dies  before 
the  age  of  25,  or  without  issue  born,  then  to  be  divided"  amongst 
the  testatrix's  sister  and  two  brothers.  She  married  and  died 
without  issue  after  the  age  of  21,  but  before  arriving  at  25,  and 
now  the  legacy  is  claimed  by  her  surviving  husband,  who  con- 
tends, that  by  the  general  intent,  and  by  necessary  implication, 
she  was  entitled  to  the  bequest  in  case  she  married  before  25, 
though  she  had  no  issue.  But  this,  we  think,  would  be  a  strained 
implication,  and  would  carry  the  bequest  to  the  husband  contrary 
to  the  intent  of  the  testator,  which  would  seem  to  have  been  that 
the  daughter  was  to  have  it  before  arriving  at  25,  only  in  case  she 
had  issue  born.  The  word  unmarried  seems  to  have  been  used  to 
express  the  same  meaning  as  without  issue  born ;  it  being  impos- 
sible she  could  have  issue  born,  in  legal  contemplation,  without 
being  married.  Nor  is  it  easily  to  be  believed  that  the  mother 
designed  that  if  her  daughter  married  and  died  under  25,  without 
having  children,  her  husband  should  take  the  bequest  in  prefer- 
ence to  her  own  sister  and  brothers. 

2.  We  think  there  is  no  ground  for  holding  that  the  limitation 
over  to  the  sister  and  two  brothers  is  too  remote,  and  therefore 
void.     In  this,  as  in  numerous  cases  that  have  occurred,  the  word 
or,  in  order  to  effectuate  the  intent  of  the  testatrix,  may  be  read 
and,  and  then  the  contingency  must  happen  within  a  life  or  lives 
in  being  and  21  years  afterwards,  and  is  therefore  good  by  way 
of  executory  devise.  Besides,  even  taking  the  words  as  they  stand, 
the  contingency  is  not  if  she  die  without  issue,  which  is  indefinite, 
but  if  she  die  without  issue  born;  by  which,  immediately  on  the 
birth  of  issue,  the  bequest  became  absolute  in  the  daughter. 

3.  It  is  contended  that  the  bequest  over  lapsed  by  the  death  of 
the  brother  and  sisters  of  the  testatrix,  before  the  decease  of  Mrs 
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Kelso ;  and  the  argument  is  that  the  first  bequest  of  Mrs  Kelso  is 
contingent,  and  the  bequest  over  after  it  is  also  contingent ;  and 
that  in  such  case  no  contingent  legatee  can  transmit  his  interest 
to  his  representatives.  It  is,  however,  certain,  that  one  or  the 
other  class  of  the  legatees  must  take;  the  events  contemplated 
must  certainly  happen,  one  way  or  the  other.  Mrs  Kelso  would 
either  live  to  25,  or  die  before  that  time,  having  had  issue  born  or 
not ;  so  that  the  bequest  was  quodam  modo  vested  in  some  of  them. 
The  contingency  on  which  the  legatees  over  were  to  take  was  not 
a  contingency  annexed  to  their  capacity  to  take;  such,  for  exam- 
ple, as  their  living  to  a  certain  time ;  but  an  event  independent  of 
them,  and  not  affecting  their  capacity  to  take  or  transmit  the  right 
to  their  representatives ;  and  such  a  contingent  interest  has  fre- 
quently been  decided  to  be  vested  so  as  to  be  transmissible  to 
representatives.  Hence  the  rule  which  applies  is  that  laid  down 
in  1  Roper  on  Legacies  401,  where  it  is  said  to  be  a  rule  of  con- 
struction in  regard  to  contingent  executory  bequests,  that  the  in- 
terests of  the  first  and  subsequent  takers  quodam  modo  vest  uno 
instanti ;  so  that  if  the  substituted  legatee  die  before  the  contin- 
gency happens  upon  which  he  is  to  succeed  to  the  legacy,  his 
representative  will  notwithstanding  be  entitled  to  it  so  soon  as 
the  event  shall  take  place.  Suppose  then  a  bequest  be  made  to  A., 
but  if  A.  died  under  21,  or  without  leaving  children  or  issue,  to  B. ; 
although  B.  happened  to  die  before  A.,  B.'s  personal  representative 
would  be  entitled  to  receive  the  legacy  upon  the  happening  of  the 
contingency,  on  the  ground  of  its  being  vested  in  right  in  B.  pre- 
viously to  his  decease,  and  several  cases  are  cited.  This  seems  to 
be  the  point  before  us. 

Judgment  affirmed. 


Bender  against  Dietrick. 

An  heir-at-law  can  only  be  disinherited  by  express  devise  or  necessary  impli- 
cation ;  hence,  in  the  construction  of  a  will  of  doubtful  meaning,  every  fair  in- 
tendment  is  to  be  made  in  favour  of  the  heir-at-law. 

ERROR  to  the  Common  Pleas  of  Franklin  county. 

This  was  an  action  of  ejectment  by  George  Dietrick  and  wife 
and  John  Armstrong  and  wife  against  Dorothea  Bender  and  others, 
in  which  the  plaintiffs  claimed  to  recover  the  two  undivided  se- 
venth parts  of  a  tract  of  land.  The  parties  stated  the  following 
facts,  and  agreed  to  consider  them  as  a  special  verdict : — 

George  Dietrick  and  Samuel  Armstrong  were  duly  married  to 
Susanna  and  Rosanna,  two  of  the  daughters  of  David  Bender, 
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deceased,  by  his  first  wife.  That  the  said  David  Bender,  after 
the  death  of  his  first  wife,  married  a  second  one,  by  whom  he  had 
five  children,  viz.,  Dorothea,  Elizabeth,  intermarried  with  Francis 
Werner,  Leonard,  Peggy,  intermarried  with  Henry  Fries,  and 
Jacob  Bender.  That  the  children  of  the  first  wife,  who  are  plain- 
tiffs in  this  action,  were  married  long  before  the  death  of  their 
father.  That  the  said  David  Bender  died  on  the  10th  day  of  May, 
A.  D.  1833,  and  did  by  his  last  will  and  testament,  dated  the  21st 
day  of  January  1833,  give  and  bequeath  unto  his  widow  Mary 
Bender  the  enjoyment  of  his  real  and  personal  estate  during  her 
natural  life,  in  the  words  following,  to  wit: 

"  Item  1.  I  will  that  all  my  just  debts  as  shall  be  by  me  owing 
at  my  death,  together  with  my  funeral  expenses  and  all  charges 
touching  the  proving  of  or  otherwise  concerning  this  my  will,  shall 
in  the  first  place  out  of  my  estate  and  effects  be  fully  paid  and 
satisfied ;  and  after  payment  thereof,  then  my  will  is  that  all  the 
residue  of  my  goods,  stock,  chattels,  merchandise  both  real  and 
personal.  Item  2.  Give  and  bequeath  unto  my  beloved  wife  Mary 
Bender  all  my  estate,  both  real  and  personal,  as  long  as  she  may 
live ;  and  she  may  sell  as  much  of  my  estate,  either  real  or  per- 
sonal, as  will  pay  all  my  just  debts,  as  she  may  think  best,  and  be 
guardian  of  all  my  mineral  children,  and  have  the  tuition  of  said 
children.  Item  3.  It  further  is  my  will  that  my  daughter  Susanna, 
now  intermarried  with  George  Dietrick,  shall  have  and  receive 
out  of  my  estate  both  real  and  personal,  after  all  my  just  debts 
are  paid,  $50  in  two  equal  annual  payments,  and  no  more,  to  be 
paid  to  her  by  my  executrix  hereinafter  named,  and  no  more.  It 
is  further  my  will  that  my  daughter  Rosanna,  now  intermarried 
with  John  Armstrong,  shall  have  and  receive  out  of  my  estate 

both  real  and  personal,  after  all  my  just  debts  are ,  the  sum 

of  $50  in  two  equal  annual  payments,  to  be  paid  to  her  by  my 
executrix  hereinafter  named,  and  no  more.  And  lastly,  I  hereby 
nominate  and  appoint  Mary  Bender  executrix  of  this  my  last  will, 
&c."  Which  will  was  duly  proved  and  recorded. 

It  is  further  agreed  that  the  said  Mary  Bender,  widow  and 
executrix  as  aforesaid,  died  on  the  10th  day  of  October,  A.  D. 
1839,  having  disposed  and  conveyed,  by  virtue  of  the  authority 
and  trust  given  in  the  will  aforesaid,  a  portion  of  the  real  estate 
of  said  testator ;  and  that  the  residue  of  the  tract  is  the  land  of 
which  the  said  David  Bender  died  seised  in  his  demesne  as  of  fee. 
and  for  the  undivided  two-sevenths  of  which  this  suit  is  brought 
by  the  plaintiffs.  The  said  George  Dietrick  and  wife  and  John 
Armstrong  and  wife  each  received  their  legacy  of  $50,  the  former 
having  sued  for  and  recovered  his. 

The  court  below  (BLACK,  President)  rendered  a  judgment  for 
the  plaintiffs. 

Nill  and  Smith,  for  plaintiff  in  error,  argued  that  it  was  mani- 
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fest  from  the  intention  of  the  testator  as  expressed  in  his  will,  that 
his  children  by  the  first  wife  were  to  receive  no  more  of  his  estate 
than  the  legacy  of  $50.  Cited  2  Rop.  Leg.  311 ;  2  Eden  229 ;  5 
Bro.  Par.  Cos.  51 ;  3  Burr.  1626;  3  Maule  $  Selw.  95;  8  Law 
Lib.  268;  4  Com.  Dig.  179-;  2  Vern.  723;  2  Rawle  135 ;  1  Com. 
Dig.  484 ;  1  Bald.  454 ;  Jacobs  Law  Die.  tit.  Implication  ;  3  Binn. 
486. 

Chambers,  for  defendant  in  error,  argued  that  the  law  casts  the 
inheritance  upon  the  heir,  in  the  absence  of  any  express  or  neces- 
sarily implied  disposition  of  it.  Here  there  is  no  disposition  of 
the  estate  but  for  the  life  of  the  wife,  and  that  which  is  made  the 
subject  of  the  testator's  disposition  is  the  only  thing  to  which  the 
words  of  exclusion  used  can  apply.  Cited  Ram.  Wills  256 ;  8  Law 
Lib.  140 ;  2  Pow.  Devises  199 ;  22  Law  Lib.  288 ;  10  Wheat.  227 ; 
5  Fez.  801 ;  2  Binn.  20;  Prec.  in  Ch.  170;  3  Atk.  572;  4  Bevans 
Eq.  Cas.  318. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — If  we  were  at  liberty  to  guess  at  the  intention 
of  the  testator,  it  is  possible  we  might  come  to  the  conclusion 
that  it  was  not  his  intention  to  die  intestate  as  to  any  part  of 
his  property;  that  his  two  daughters  by  his  first  wife,  Susan- 
na and  Rosanna,  should  have  nothing  except  the  bequests  in 
his  will,  and  his  children  by  the  second  wife  should  be  the  residu- 
ary legatees.  The  will  is  evidently  imperfect  on  its  face,  whether 
the  effect  of  carelessness  or  design  we  may  conjecture,  but  cannot 
with  any  certainty  say ;  so  that  it  would  be  impossible  for  us  to 
fill  up,  with  any  degree  of  exactness,  that  which  the  testator  has 
left  incomplete.  For  example,  it  would  be  difficult  to  determine, 
if  his  design  had  been  carried  out,  whether  he  would  have  left 
the  residue  of  his  estate  to  one  or  more  of  his  five  children,  or  to 
all,  or  whether  his  other  children  would  have  been  permitted  to 
come  in  in  equal  or  unequal  proportions.  As  we  are  not  allowed 
to  speculate,  we  must  judge  of  his  intentions  from  what  is  written. 
He  devises  to  his  wife  the  whole  of  his  estate,  real  and  personal, 
during  life,  and  appoints  her  the  guardian  of  his  or  her  children, 
under,  as  we  may  believe,  the  confident  expectation  that  out  of 
this  ample  bequest  she  would  provide  for  their  wants  during  their 
minority.  But,  as  an  equivalent  for  this,  he  bequeaths  to  his  two 
daughters  the  sum  of  $50  each,  and  no  more,  to  be  paid  by  his 
wife,  who  was  his  executrix.  But  to  what  do  the  words  "  no 
more,"  attached  to  the  bequest  to  his  daughters,  refer  ?  Do  they 
refer  to  his  whole  estate,  disposed  and  undisposed  of  by  his  will, 
or  only  to  the  estate  devised  to  his  widow  during  life  ?  This  is 
the  point  on  which  the  case  turns.  If  we  adopt  the  latter  con- 
struction, we  produce  something  approaching  equality  (and  equal- 
ity is  equity)  in  the  distribution ;  and  I  am  the  more  inclined  to 
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this  construction,  because  there  is  nothing  in  the  will  which  neces- 
sarily leads  to  an  implication  of  a  different  intention.  In  support 
of  the  former  interpretation,  the  plaintiff  in  error  relies  on  the 
case  of  Vachell  v.  Breton,  (5  Bro.  P.  C.  51).  He  contends  that  the 
testator  has  manifested  his  intention  that  his  daughters,  Susanna 
and  Rosanna,  shall  recover  out  of  his  real  and  personal  estate,  of 
whatever  description,  whether  bequeathed  or  not,  no  more  than 
$50  each,  and  therefore  that  the  property,  whether  real  or  per- 
sonal, must  be  divided  in  the  same  manner  as  if  he  had  died 
intestate,  with  the  exception  that  by  force  of  his  declared  inten- 
tion his  two  daughters  by  his  first  wife  are  excluded.  And  if  this 
was  the  case  of  personal  property,  as  appears  by  the  case  cited, 
there  would  be  something  in  the  argument.  But  this  is  real  estate, 
as  to  which  a  different  rule  prevails.  It  is  a  maxim  which  applies 
here  as  well  as  in  England,  that  an  heir-at-law  can  only  be  disin- 
herited by  express  devise  or  necessary  implication;  and  that 
implication  has  been  defined  to  be  such  a  strong  probability,  that 
an  intention  to  the  contrary  cannot  be  supposed.  Thus  it  has 
been  settled  that  a  devise  to  the  devisor's  heirs,  after  the  death  of 
A.,  will  give  A.  an  estate  for  life  by  implication;  but  that  under 
a  devise  to  B.,  a  stranger,  after  the  death  of  A.,  no  estate  will 
arise  to  A.  This  Mr  Powel,  in  his  Treatise  on  Devises,  page  199, 
says  is  an  exact  illustration  of  the  difference  between  what  the 
law  denominates  a  necessary  implication,  and  one  which  is  not  so. 
In  the  former  case,  the  inference  that  the  devisor  intends  to  give 
an  estate  for  life  to  A.  is  irresistible,  as  he  cannot  without  the 
greatest  absurdity  be  supposed  to  mean  to  give  his  land  to  his  heir 
at  the  death  of  A.,  and  that  the  heir  shall  have  it  in  the  mean 
time,  as  would  be  the  case  unless  A.  took  it.  On  the  contrary, 
when  the  devise  is  not  to  the  heir,  however,  it  may  be,  by  fixing  the 
death  of  A.  as  the  period  when  the  devise  to  B.  was  to  take  effect 
in  possession,  the  devisor  intended  he  should  have  it  for  life,  yet  it 
impossible  to  suppose  that,  intending  that  the  land  should  go  to  the 
heir  during  the  life  of  A.,  he  left  it  for  that  period  undisposed  of. 
That  the  daughters,  who  are  the  heirs  of  the  testator,  are  disin- 
herited by  express  words,  is  not  urged  ;  but  it  is  argued  that  they 
are  so  by  an  implication  arising  from  the  words  of  the  bequest ; 
but  it  seems  to  me  that  the  expression  that  they  shall  have  $50, 
and  no  more,  of  his  real  and  personal  estate,  does  not  raise  such  a 
strong  probability,  as  has  been  shown,  as  that  a  contrary  intention 
may  not  be  supposed.  Indeed,  the  difficulty  arising  from  the 
imperfection  of  the  will  is,  to  ascertain  what  the  testator  did 
intend.  His  intention  is  at  best  but  matter  of  conjecture,  and 
certainly,  on  such  grounds,  no  person  heretofore  has  been  deprived 
of  his  inheritance. 

Judgment  affirmed. 
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Stewart  against  Kenower. 

A  testator  thus  devised:  "I  give  and  bequeath  to  my  son  J.  R.  S.  during  his 
natural  life,  the  rents  and  profits  of  my  farm,  and  at  his  death  to  his  children  and 
their  heirs,  if  he  has  any;  if  not,  to  his  heirs  in  fee-simple  for  ever."  Held, 
that  the  words  "  heirs  in  fee-simple  for  ever"  are  words  of  limitation  and  not  of 
purchase ;  and  by  virtue  of  the  rule  in  Shelly's  Case,  vested  in  the  devisee  the  two 
estates  until  the  intervening  contingent  limitation  might  take  effect,  which  never 
did,  he  having  died  unmarried  and  without  issue,  and  hence  died  seised  of  an 
estate  in  fee. 

Such  estate  may  be  levied  and  sold  without  inquisition  or  condemnation  during 
the  life  of  the  devisee,  for  when  the  estate  is  uncertain  as  to  duration,  no  inquisi- 
tion is  necessary. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  of  ejectment  by  Wm  Stewart  and  others, 
heirs-at-law  of  Wm  R.  Stewart,  against  David  Kenower,  for  a  farm 
containing  100  acres,  in  which  the  parties  agreed  to  the  following 
facts : 

Alexander  Stewart  deceased  was  seised  in  his  life-time  of  the 
tract  of  land  with  the  appurtenances  for  which  this  ejectment  is 
brought.  He  made  his  last  will  and  testament  the  22d  June  1830. 
which  was  duly  proved  16th  December  1830,  a  copy  of  which  is 
as  follows: 

1st.  Testator  directs  his  debts  and  funeral  expenses  to  be 
satisfied. 

2d.  Some  specific  bequests  are  made  to  his  wife  of  furniture, 
&c. 

3d.  Item,  I  will  and  bequeath  to  my  eldest  son  Wm  R.  Stewart, 
during  his  natural  life,  and  at  his  death  to  his  children  and  their 
heirs,  in  fee-simple  for  ever,  the  brick  house  and  lot  of  ground  I 
purchased  from  Joel  Funk,  in  the  town  of  Petersburg,  in  Adams 
county.  I  likewise  do  bequeath  to  him  all  the  book  account  I 
have  charged  against  him  in  my  book,  barring  any  account  that 
he  might  or  could  have  against  my  estate. 

Item,  I  give  and  bequeath  to  my  son  Alexander  Stewart  during 
his  natural  life,  and  at  his  death  to  his  children  and  their  heirs  in 
fee-simple  for  ever,  all  my  farm  in  Franklin  county,  called  'Green- 
wich' in  the  patent. 

Item,  I  give  and  bequeath  to  my  son  John  R.  Stewart  during 
hia  natural  life,  the  rents  and  profits  of  my  farm  east  of  the  Balti- 
more road,  the  nearest  farm  to  town,  part  of  it  in  Shippensburg 
township  and  part  in  Southampton  township,  and  at  his  death  to 
his  children  and  their  heirs,  if  he  has  any;  if  not,  to  his  heirs  in 
fee-simple  for  ever.  I  likewise  give  and  bequeath  to  my  son  John 
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R.  Stewart  during  his  natural  life,  and  at  his  death  to  his  children 
and  their  heirs  in  fee-simple  for  ever,  50  acres  of  my  pine  land 
east  or  part  of  it  east  of  the  Baltimore  road,  adjoining  lands  of 
George  Croft,  &c.,  by  the  furnace  run,  &c.,  just  as  it  may  divide. 

Item,  I  give  and  bequeath  to  my  daughter  Margaret  Ann  Long, 
wife  of  Hugh  Long,  the  sum  of  $500  as  soon  as  conveniently  can 
be  paid  out  of  what  real  estate  is  to  be  sold  after  my  decease,  and 
also  $500  to  be  paid  after  the  decease  of  my  wife,  out  of  the  pro- 
ceeds of  the  real  property  that  will  then  be  sold. 

Item,  I  give  and  bequeath  to  my  daughter  Isabella  Clippinger, 
wife  of  Jacob  Clippinger,  during  her  natural  life,  and  at  her  death 
to  her  children  and  their  heirs  in  fee-simple  for  ever,  all  my  farm, 
part  of  it  in  Southampton  township,  Cumberland  county,  and  part 
of  it  in  Southampton  township,  Franklin  county,  adjoining  lands 
of  Patrick  Hays,  &c.,  the  place  she  and  her  husband  now  lives 
on,  to  be  for  her  and  her  family's  use  during  her  natural  life,  and 
her  children  and  their  heirs  to  enjoy  it  at  her  death.  I  do  also 
likewise  give  and  bequeath  to  my  said  daughter  Isabella  Clippin- 
ger, upon  the  same  conditions  as  above  mentioned,  50  acres  of  my 
pine  land  west  of  the  Baltimore  road,  adjoining  George  Clippinger, 
&c. ;  and  she  is  to  have  and  enjoy  the  use  of  it  during  her  natural 
life,  and  at  her  death  her  children  and  their  heirs  in  fee  simple  for 
ever  is  to  enjoy  it. 

Also,  I  give  and  bequeath  to  my  daughter  July  Ann  Stewart 
during  her  natural  life,  and  at  her  death  to  her  children  or  her 
heirs  in  fee-simple  for  ever,  all  my  farm  west  of  the  Baltimore 
road,  adjoining  lands  of  the  heirs  of  Dr  John  Simpson,  &c.  &c. 
Likewise,  I  give  and  bequeath  to  my  said  daughter  July  Ann  the 
following  personal  property,  one  cow,  &c.  [numerous  articles 
of  furniture]  ;  some  further  articles  also  to  his  wife :  "  during  her 
natural  life  or  widowhood,  and  at  her  death  or  marriage  they  are 
to  be  disposed  of  by  my  executors  the  same  as  my  other  personal 
property.  Item,  I  give  and  bequeath  to  my  brother  Andrew 
Stewart  $100,  to  be  paid  after  the  death  of  my  wife  out  of  the 
sale  of  my  mansion-house.  Item,  I  give  and  bequeath  to  my  sis- 
ter Nancy  Stewart  $50  out  of  the  sale  of  mansion-house.  All  the 
residue  of  my  personal  property  of  every  description  I  order  to 
be  sold  by  my  executors  hereafter  named  in  this  will.  It  is  my 
will,  and  I  do  order  it,  that  my  executors  sell  and  sufficient  titles 
make,  the  following  real  estate,  that  is,  the  residue  of  my  pine 
lands,  adjoining,  &c.,  containing  77  acres  and  some  perches  neat 
measure ;  likewise  to  sell  my  house  and  lot  and  large  barn  adjoin- 
ing the  Methodist  church,  &c.,  as  soon  as  practicable  after  my 
death,  or  as  soon  as  a  favourable  opportunity  offers.  The  pine 
land  would  sell  better  probably  by  dividing  it,  &c.  It  is  my  will 
that  after  the  death  or  marriage  of  my  wife  that  my  executors,  as 
soon  as  a  favourable  opportunity  offers,  do  sell  my  mansion-house 
and  lot,  and  the  orchard  lots  near  the  church,  &c.  The  moneys 
vii.  — 37  2 
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arising  from  the  sales  of  the  above-mentioned  real  and  personal 
property,  after  paying  all  my  just  debts  and  funeral  charges,  and 
$1000  that  my  wife  draws  the  interest  of  during  her  life  or  wid- 
owhood, I  do  order  that  my  executors  do  divide  it  equally  among 
my  six  children  or  their  lawTful  issues,  share  and  share  alike.  And 
lastly,  I  do  appoint  my  wife  Jane  Stewart  executrix,  and  my  son- 
in-law  Hugh  Long  and  my  friend  David  Kenower  sole  executors, 
&c." 

A  judgment  was  entered  against  John  R.  Stewart  in  Cumber- 
land county  at  the  suit  of  Edward  W.  Simpson,  No.  152,  January 
term  1835,  in  the  said  court.  The  interest  of  the  said  John  R. 
Stewart  in  the  tract  of  land  referred  to,  containing  100  acres 
more  or  less,  was  levied  on  by  a  writ  of  fieri  facias  issued  from 
the  said  court  in  the  following  terms  :  Levied  on  the  interest  of 
John  R.  Stewart  in  a  tract  of  land  (here  described)  having  there- 
on erected  a  small  log  house  and  log  barn,  seized,  &c.  No  inqui- 
sition or  condemnation  was  had,  and  by  a  writ  ofvenditioni  expo- 
nas  issued  from  the  same  court  thereon  was  sold  by  the  sheriff  of 
the  said  county,  per  his  deed  dated  and  acknowledged  in  open 
court,  19th  January  1836,  &c.,  to  Jacob  Clippinger  for  $650  in 
the  lifetime  of  John  R.  Stewart,  (prout  record) ;  and  by  said  Jacob 
Clippinger  and  Isabella  his  wife  conveyed  to  David  Goodyear,  and 
three-fourths  of  the  said  tract  of  land  was  conveyed  by  David 
Goodyear  and  his  wife  to  John  Williamson,  David  Kenower  and 
Samuel  Hepburn,  for  the  consideration  of  $800;  prout  said  deeds, 
which  are  made  part  of  this  verdict.  (The  several  deeds  are  for 
"  all  the  interest  of  John  R.  Stewart  in  a  tract  of  land,"  the  one 
in  question.)  John  R.  Stewart  died,  never  having  been  married, 
and  without  having  had  any  children,  and  left  the  said  plaintiffs 
as  his  heirs-at-law,  before  the  bringing  of  this  suit.  If  upon  these 
facts  the  law  is  in  favour  of  the  plaintiffs,  then  the  judgment  is  to 
be  entered  for  the  plaintiffs,  with  six  cents  damages  and  costs ;  if 
the  law  is  in  favour  of  the  defendant,  then  judgment  is  to  be 
entered  for  the  defendant. 

It  is  further  agreed  that  the  plaintiffs  in  this  case  are  also  the 
heirs-at-law  of  Alexander  Stewart,  the  testator. 

The  court  below  rendered  a  judgment  for  the  defendant. 

Reed,  for  plaintiff  in  error,  contended  that  John  R.  Stewart  had 
but  a  life  estate  in  the  100  acres  of  land  in  question,  and  that  the 
sheriff's  vendee  took  no  interest  that  could  last  beyond  that  period. 
That  it  was  levied  on  as  a  life  estate — no  inquisition  held  nor  con- 
demnation made ;  consequently,  the  sale  was  designed  only  to  pass 
and  did  pass  but  a  life  estate.  He  contended  that  by  a  proper 
construction  of  the  will,  an  estate  for  life  was  vested  in  John  R. 
Stewart,  with  concurrent  contingent  remainders  in  fee  to  his  chil- 
dren who  should  be  living  at  the  time  of  his  death,  if  he  had  any: 
but  if  he  had  no  children  living  at  that  time,  then  to  his  heirs 
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generally  in  the  collateral  line,  who  are  the  plaintiffs.  He  con- 
tended that  the  case  did  not  fall  within  the  famous  rule  in  Shelly's 
Case ;  that  to  make  that  rule  available  to  the  defendants,  it  must 
operate  on  the  estate  given  to  John  R.  Stewart  by  converting  it 
into  a  fee ;  it  is  the  clear  principle  of  that  rule  that  it  transfers 
the  inheritance  from  the  heirs  to  the  ancestors.  7  Law  Lib.  49. 
It  is  said  in  the  same  book  that  no  case  can  be  found  decided  under 
the  rule  referred  to,  in  which  the  ancestor  was  adjudged  tenant 
for  life  with  remainder  to  his  heirs,  special  or  general,  by  purchase. 
In  this  case,  it  was  not  and  could  not  be  in  John  R.  Stewart,  the 
ancestor,  subject  to  the  rules  of  descent.  By  the  will,  two  differ- 
ent remainders  are  provided  for,  differing  from  each  other;  and  in 
the  absence  of  the  will,  the  land  would  not  necessarily  pass  to 
either  set  provided  for  by  the  ordinary  canons  of  descent,  nor  by 
the  rules  of  distribution  under  our  intestate  laws.  Children  are 
words  of  purchase,  and  not  of  descent.  From  the  whole  will  it 
is  plain  the  testator,  by  the  word  children,  did  not  mean  his  heirs, 
&c.  The  two  words  immediately  afterwards  in  the  will  are  used 
in  contradistinction  to  each  other.  The  great  object  of  the  testator 
appears  throughout  to  have  been,  to  limit  the  estate  for  life  to  his 
son,  and  to  create  a  new  inheritance  in  his  children.  The  con- 
current contingency,  or  rather  the  contingency  in  its  second 
aspect,  did  not  depend  in  its  accomplishment  upon  the  freehold 
estate  being  in  the  ancestor,  but  was  the  creature  of  the  will.  It 
could  not  be  determined  till  after  the  death  of  John  R.  Stewart, 
whether  the  first  limitation  over  to  his  children  would  take  effect 
or  not ;  but  to  pass  by  descent,  the  inheritance  must  have  been 
in  the  ancestor  before  and  at  the  period  of  his  death ;  it  could  not 
therefore  pass,  under  the  second  aspect,  till  after  his  death,  which 
was  impossible.  The  estate,  in  that  view,  must  have  passed  in 
virtue  of  the  will,  and  not  by  descent.  If  so,  the  case  is  not  em- 
braced in  the  rale  in  Shelly's  Case.  But  we  rely  mainly  on  the 
intent  of  the  testator,  as  indicated  throughout  the  will.  The  rule 
in  Shelly's  Case  never  had  the  cordial  assent  of  the  bench  or  bar, 
and  it  has  been  repudiated  in  equity.  4  Kent  Com.  217.  There 
never  was  a  time  in  England  nor  in  Pennsylvania  when  a  man 
could  not  by  will  vest  an  estate  for  life  in  the  ancestor,  and  give 
the  inheritance  to  the  heirs,  if  he  chose  to  do  so,  and  used  apt 
words  for  the  purpose.  The  intention  of  the  testator  always  fur- 
nished the  guide,  where  it  could  be  discovered  with  proper  cer- 
tainty ;  and  the  courts  have  gone  further,  in  Pennsylvania,  in 
sustaining  that  intention,  than  they  have  gone  in  England.  The 
counsel  referred  for  a  general  confirmation  of  his  views,  and  for 
authorities  as  he  supposed  ruling  this  case,  to  Findlay  v.  Riddle, 
(3  Bin.  139),  embracing  the  facts,  arguments  of  counsel,  authori- 
ties cited,  and  the  opinion  of  the  court :  also,  to  the  same  case 
reported  in  2  Rawle  158,  (Stump  v.  Findlay);  and  for  the  same 
doctrines,  to  Dunwoodie  v.  Reed,  (3  Serg.  4*  Rawle  435),  and  to 
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Waddel  v.  Rattow,  (5  Rawle  231).  It  was  further  argued  that  a 
particular  intent  was  distinctly  manifest,  and  that  it  should  control 
any  general  intent  contravening  it,  and  that  the  testator  himself 
had  taken  the  case  out  of  the  rule  in  Shelly's  Case. 

Again,  if  the  above  rule  embraced  the  case,  then  the  whole 
estate  was  in  John  R.  Stewart  in  fee.  4  Kent  Com.  215.  If  so, 
being  a  present  interest  in  possession,  it  could  not  be  sold  without 
inquisition  and  condemnation.  Such  sale  would  pass  nothing  but 
the  life  estate,  and  the  interest  of  the  plaintiffs  would  not  be  de- 
vested.  Finally,  he  contended  that  the  will  gave  an  estate  for  life 
to  John  R.  Stewart,  with  remainders  over,  either  first  by  way  of 
remainders,  or  secondly  by  way  of  executory  devise,  or  thirdly  by 
estate  tail  in  John  R.  Stewart,  &c. 

Under  the  first  aspect,  it  would  present  the  simple  case  of  an 
estate  for  life,  and  the  sheriffs  vendee  would  take  no  larger  estate 
than  that  of  John  R.  Stewart,  whose  estate  or  interest  only  was 
sold,  and  sold  only  as  and  for  a  life  estate. 

Under  the  second  aspect,  if  the  terms  of  the  will  justify  the 
construction  that  the  estate  passed  by  way  of  executory  devise  to 
the  plaintiffs,  it  is  on  the  ground  that  the  limitation  to  the  first 
taker  was  exhausted,  and  that  the  whole  estate  is  vested  in  the 
plaintiffs. 

Under  the  third  aspect,  if  a  fee-tail  was  vested  in  John  R.  Stew- 
art, and  the  line  of  particular  heirs  designated  failed,  the  estate 
thereupon  reverted  to  the  heirs  of  the  testator,  who  are  admitted 
to  be  the  plaintiffs.  See  16  Serg.  fy  Rawle  328.  If  they  are 
entitled  to  recover  in  any  right,  calling  them  heirs  of  John  R. 
Stewart  would  not  defeat  such  right. 

Biddle  and  Watts,  for  defendant  in  error.  It  is  evident  from 
the  will  of  the  testator,  that  he  intended  to  make  a  certain  pro- 
vision for  the  children  of  his  son  John  R.  Stewart,  if  he  had  any 
at  his  death  ;  but  that  if  he  had  none,  then  that  which  would  have 
gone  to  them  should  go  to  John  as  an  ordinary  estate  in  fee-simple. 
What  estate,  then,  had  John  R.  Stewart  ?  By  the  terms  of  the 
will,  "  I  give  and  bequeath  to  my  son  John  R.  Stewart,  during  his 
natural  life,  the  rents  and  profits  of  my  farm,  &c.,"  John  took  a 
life  estate  in  the  land.  South  Sea  v.  Alleine,  (1  Salk.  228) ;  Allen's 
Rep.  45 ;  Cook  v.  Garham,  (1  Saund.  186) ;  Reed  v.  Reed,  (9  Mass. 
R.  372) ;  Pow.  on  Dev.  (21  Law  Lib.  234,  note),  and  cases  there 
referred  to.  John  R.  Stewart  then  having  a  freehold  estate,  it 
supported  two  contingent  remainders,  which  were  concurrent  and 
alternative :  1st,  a  remainder  to  his  children  and  their  heirs,  if  he 
have  any,  (a  contingency  that  never  happened,  John  R.  Stewart 
having  died  unmarried) ;  2d,  a  remainder  to  John  R.  Stewart's 
heirs  in  fee-simple,  if  he  have  no  children  ;  which  last  contingency 
did  happen.  They  are  contingent  remainders,  being  two  several 
fees,  limited  merely  as  substitutes  or  alternatives  one  for  the  other ; 
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that  is,  the  first  to  John's  children  and  their  heirs  if  he  had  any, 
but  if  he  had  none,  then  to  his  heirs  in  fee-simple ;  thus  substitut- 
ing the  heirs  of  John  in  the  room  of  John's  children  and  their 
heirs,  in  case  John  died  without  leaving  children.  Loddington  v. 
Kyana,  (1  Ld.  Raym.  208);  Wadddl  v.  Rattow,  (5  Rawle  232); 
Doe  v.  Holme,  (2  Bl.  Rep.  777).  They  are  not  executory  devises, 
because,  when  a  contingent  estate  is  limited  to  depend  on  an 
estate  of  freehold  which  is  capable  of  supporting  a  remainder,  it 
shall  be  construed  to  be,  not  an  executory  devise,  but  a  contingent 
remainder.  2  Sound.  380 ;  Dunwoodie  v.  Reed,  (3  Serg.  fy  Rawle 
441 ;  Stehman  v.  Stehman,  (1  Watts  476) ;  5  Rawle  234 ;  4  Kent 
200,  201,  2d  edition.  Here  there  is  a  sufficient  particular  estate ; 
the  limitations  are  concurrent  and  in  defeasance  of  each  other,  and 
the  devise  is  capable,  according  to  the  state  of  the  objects  at  the 
death  of  the  testator,  of  taking  effect  as  a  remainder.  Reem  v.Long, 
(Carth.  310) ;  2  Pow.  on  Dev.  237.  There  is  no  necessity  for 
construing  either  limitation  to  be  an  executory  devise,  for  imme- 
diately on  the  determination  of  the  particular  estate,  one  or  other 
of  these  substitutes  or  alternative  remainders  must  take  effect. 
It  is  not  the  case  of  a  fee  limited  on  a  fee,  but  an  alternative  limit- 
ation, termed  by  Fearne  a  contingency  with  a  double  aspect. 
Fearne  Con.  Rem.  373. 

What,  then,  is  the  rule  in  Shelly's  Case  ?  "  That  where  an 
estate  of  freehold  is  limited  to  a  person,  and  in  the  same  instru- 
ment there  is  a  limitation  mediate  or  immediate  to  his  heirs, 
the  word  heirs  is  to  be  taken  as  a  word  of  limitation,  or  in  other 
words  the  ancestor  takes  the  whole  estate  comprised  in  these 
words."  Pow.  on  Dev.  (22  Law  Lib.  229;  Preston  on  Estates 
264-67.  Hayes,  in  his  Treatise  on  Estates,  (7  Law  Lib.  marginal 
page  94),  says,  "  It  confers  the  benefit  of  the  remainder  on  the 
ancestor  himself;  it  inserts,  in  effect,  his  name  in  the  limitation 
of  the  remainder ;  it  creates  a  gift  to  him,  and  tacks  to  such  gift 
the  word  heirs,  &c.,  as  words  of  limitation  of  his  estate.  A  re- 
mainder to  the  heirs  of  A.  is  turned  into  a  remainder  to  A.  and  his 
heirs."  The  remainder,  therefore,  to  the  heirs  of  John  Stewart  is 
by  the  preceding  rule  a  remainder  to  John  Stewart  and  his  heirs, 
and  is  a  contingent  one  according  to  the  rule  laid  down  in  Fearne 
on  Rem.  225,  because  of  the  concurrent  limitation  to  John's  chil- 
dren and  their  heirs.  The  rule  in  Fearne  being  that  where  there 
is  a  contingent  limitation  in  fee  absolute,  no  estate  limited  after- 
wards can  vest,  taking  a  distinction  between  estates  for  life  or  in 
tail,  and  an  intermediate  limitation  in  fee.  But  although  contin- 
gent, and  there  is  an  impossibility  of  the  limitation  to  the  heir 
vesting  in  the  lifetime  of  the  ancestor,  still  that  is  no  obstacle  to 
its  attaching  as  a  contingent  remainder  to  him,  (Fearne  34),  and 
his  heirs,  if  ne  took  at  all,  could  take  only  by  descent.  Ib. 

The  doctrine  "  that  where  there  is  a  contingent  limitation  in  fee 
absolute,  no  estate  limited  afterwards  can  be  vested,"  is  found 
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fault  with  by  Hayes  in  his  Treatise  on  Real  Estate,  marginal  page 
81.  He  treats  the  reasons  for  the  rule  as  inadequate  and  unsatis- 
factory, and  asks,  "As  the  contingent  remainder  conveys  no  estate 
at  all,  but  only  the  possibility  of  an  estate,  how  can  its  quantity 
affect  the  vesting  of  the  contingent  remainder  ?"  We  may  well 
argue  then  with  him,  that  as  John  R.  Stewart  (had  the  contingent 
remainder  to  his  children  been  for  life  or  in  tail)  would  have  had 
a  vested  remainder  executed  in  him  till  such  time  as  the  interven- 
ing limitations  became  vested,  so  too,  where  the  contingent  inter- 
vening limitation  is  in  fee  absolute,  the  mere  quantity  of  interest 
shall  not  alter  the  rule,  and  therefore  that  John  R.  Stewart  in  the 
present  case  had  a  life  estate,  with  a  remainder  vested  or  executed 
sub  modo  till  such  time  as  the  intervening  limitations  became  vest- 
ed, and  then  to  open  and  become  separated  in  order  to  admit  such 
intervening  limitations  as  they  arise.  Fearne  36-7;  4  Kent  Com. 
210.  But  in  either  aspect  this  remainder  to  the  heirs  of  John, 
whether  contingent  or  quodam  modo  vested,  by  the  rule  in  Shclly's 
Case  was  John  R.  Stewart's,  and  did  not  belong  to  his  heirs  as 
purchasers. 

The  rule  in  Shelly's  Case  has  been  repeatedly  recognised  in 
Pennsylvania.  James's  Claim,  (\Dall.  47);  Findlay  v.  Riddle, 
(3  Binn.  139) ;  9  Serg.  $  Rawle  365  ;  2  Rawle  191 ;  10  Serg.  $ 
Rawle  429-31 ;  3  Rawle  59.  62.  75.  The  case  of  Findlay  v.  Rid- 
dle, relied  on  by  the  counsel  for  the  plaintiff  in  error,  is  altogether 
different  from  this  case.  Here  the  estate  is  first  given  to  John  R. 
Stewart  for  life;  second,  at  his  death,  to  his  children  and  their 
heirs,  if  he  had  any ;  third,  if  not,  to  his  heirs  in  fee-simple.  The 
term  heirs,  as  used  by  the  testator,  evidently  comprehends  the 
whole  class  of  heirs,  and  is  clearly  a  word  of  limitation.  It  is 
impossible  the  term  can  have  been  used  to  designate  one  or  more 
individuals ;  it  is  nomen  collectionum  for  the  whole  line  of  inherit- 
able blood. 

As  to  the  sale  of  this  land  without  an  inquisition.  The  sale 
was  made  prior  to  the  Act  of  1836 ;  consequently,  it  was  sold 
under  the  Acts  of  1700  and  1705.  It  is  wrong  to  say  that  only  a 
life  estate  was  levied  and  sold  ;  for  the  levy  was  on  the  interest  of 
John  R.  Stewart,  and  whatever  that  was  passed  by  the  sheriff's 
deed.  No  inquisition  was  necessary,  because  of  the  uncertainty 
of  the  duration  of  the  estate.  It  is  decided  in  Humphreys  v. 
Humphreys,  (1  Yates  427),  that  all  possible  contingent  titles  in 
lands  accompanied  by  a  real  interest  may  be  sold  by  the  sheriff 
on  execution,  and  that  it  is  unnecessary  to  hold  inquisitions  on 
estates  for  life,  or  reversions  or  remainders,  previous  to  a  sale. 
See,  too,  Hurst  v.  Lithgow,  (2  Yates  24).  In  Burd  v.  Lessee  of 
Dansdale,  (2  Binn.  80),  it  is  held  that  an  inquisition  is  not  neces- 
sary to  the  sale  of  an  estate  for  life,  or  of  any  other  estate  of  un- 
certain duration.  Streaper  v.  Fisher  (1  Rawle  162)  recognises 
the  doctrine  that  any  legal  or  equitable  interest  in  lands  may  be 
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sold  in  execution,  and  states  that  where  the  sale  purports  to  con- 
vey the  whole  interest  of  the  defendant  in  the  execution,  any  and 
every  interest  he  has  will  pass.  See  also  remarks  of  Justice 
ROGERS,  (1  Rawle  329). 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — We  are  of  opinion  that  the  construction  given 
to  this  devise  by  the  court  below  is  correct.  The  rule  in  Shelly' s 
Case  has  been  considered  a  rule  of  property  in  Pennsylvania  as 
much  as  in  England,  from  whom  we  derive  the  system  under 
which  our  tenures  of  real  estate  are  held  and  transferred  by  deed 
or  will.  A  devise  of  this  kind  to  others  than  heirs  of  the  person 
having  the  estate  for  life,  would  be  a  contingent  remainder,  vest- 
ing (when  it  came  to  vest)  by  purchase ;  but  the  heirs  general  of 
a  person  cannot  take  from  him  by  purchase — they  must  take  by 
descent :  and  therefore  the  remainder  vested,  for  the  purpose  of 
hereditary  transmission,  in  John  R.  Stewart ;  and  he  having  by 
the  same  conveyance  a  freehold  estate  for  life,  with  remainder  to 
his  heirs,  the  two  estates  by  the  rule  in  Shelly's  Case  united  toge- 
ther, and  he  was  seised  of  an  estate  in  fee-simple.  As,  however, 
it  was  liable  to  be  defeated  by  his  dying  and  leaving  children,  the 
union  was  not  absolute,  but  sub  modo,  so  as  to  open  by  operation 
of  law  when  that  event  occurred.  That  event  never  having 
occurred,  his  estate  continued.  See  Fearne's  Con.  Rent.  34-7 ; 
Lewis  Bowles's  Case,  (11  Rep.  80);  Preston  on  Estates. 

In  regard  to  the  other  objection,  that  there  was  no  inquisition 
nor  condemnation,  we  think  it  falls  within  that  class  of  cases  in 
which  our  laws  do  not  contemplate  an  inquisition,  the  estate  being 
of  uncertain  duration,  as  has  been  held  in  regard  to  estates  for 
life,  contingent  interests  and  others.  No  jury  could  say  that  such 
an  estate  would  pay  in  seven  years,  and  extend  it ;  for  the  next 
day  John  R.  Stewart  might  marry,  beget  a  child,  and  die ;  and  a 
child  even  in  ventre  sa  mere  would  defeat  his  fee-simple  altogether. 

Judgment  affirmed. 


Gardner's  Appeal. 

If  the  plaintiff  in  a  judgment  become  the  bail  of  the  defendant  in  a  subsequent 
judgment  to  entitle  him  to  a  stay  of  execution,  he  does  not  thereby  postpone  the 
lien  of  his  own  judgment  to  the  subsequent  one,  nor  is  he  thereby  prevented  from 
assigning  his  judgment  to  another,  with  all  its  right  to  priority. 

APPEAL  from  the  decree  of  the  Common  Pleas  of  Perry 
county,  appropriating  the  proceeds  of  the  sale  of  the  real  estate 
of  Andrew  Welch. 


•296  SUPREME  COURT  [Harrisburg 

[Gardner's  Appeal.] 

On  the  4th  August  1841,  Roset  &  Bicking  obtained  a  judgment 
against  Andrew  Welch  for  $206.69.  On  the  12th  February  1842, 
the  same  was  assigned  on  the  record  to  James  Welch,  who  paid 
the  money  to  the  plaintiff.  On  the  21st  November  1842,  James 
Welch  assigned  the  judgment  for  a  valuable  consideration  to  B. 
F.  Gardner,  who  now  claimed  the  fund  in  court. 

On  the  3d  November  1841,  E.  A.  Hoskins  obtained  a  judgment 
against  Andrew  Welch  for  $419,62.  On  the  20th  November  1841, 
James  Welch  entered  into  a  recognizance  of  bail  with  the  defend- 
ant according  to  the  Act  of  Assembly  for  a  stay  of  execution  to 
the  1st  May  1842,  and  to  August  term  1842  a  scire  facias  was 
issued  upon  this  recognizance  against  James  Welch,  which  was 
pending. 

The  court  below  was  of  opinion  that  on  the  1st  May  1842 
James  Welch  became  absolutely  liable  to  Hoskins  for  the  amount 
of  his  judgment,  by  the  terms  of  his  recognizance;  and  being  thus 
liable,  he  could  not  take  the  money  out  of  court  on  his  own  judg- 
ment, and  that  his  assignee  was  in  no  better  situation,  and  there- 
fore decreed  that  the  money  should  be  paid  to  E.  A.  Hoskins,  on 
his  judgment :  from  which  decree  B.  F.  Gardner  appealed. 

Graham  and  Watts,  for  appellant,  cited  9  Serg.  4"  Rawle  137. 
Devor,  for  appellee,  cited  8  Watts  39 ;  2  Penn.  Rep.  298. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  court  below  appear  to  have  taken  up  the 
idea  that  it  was  not  in  the  power  of  James  Welch,  after  he  became 
bail  for  Andrew  Welch,  in  the  judgment  rendered  against  the  lat- 
ter in  favour  of  E.  A.  Hoskins,  to  dispose  of  or  assign  any  claim 
which  he  then  had  or  should  thereafter  acquire,  to  money  for 
which  a  judgment  existed  or  had  been  obtained  in  that  court,  at 
least,  where  he  had  become  bail  for  the  payment  of  the  judgment 
in  favour  of  E.  A.  Hoskins  against  Andrew  Welch ;  and  accord- 
ingly decreed  in  favour  of  E.  A.  Hoskins,  that  he  should  receive 
towards  payment  of  his  judgment  against  Andrew  Welch,  the 
moneys  applicable  to  the  elder  judgment  against  the  same,  which 
James  Welch  had  acquired  a  right  to  by  assignment  from  Roset 
&  Bicking,  the  plaintiffs  on  record,  some  three  months,  nearly, 
after  that  he  had  become  bail  for  the  payment  of  the  judgment  in 
favour  of  E.  A.  Hoskins,  and  passed  away  bonafide,  for  aught  that 
appears  to  the  contrary,  for  a  valuable  consideration  to  B.  F. 
Gardner,  the  appellant,  while  a  suit  was  pending  against  him  by 
Hoskins  on  his  recognizance  as  bail.  The  assignment  of  the  judg- 
ment by  Roset  &  Bicking  to  James  Welch,  had  no  connection  with 
or  relation  whatever  to  his  being  or  having  become  bail  for  the 
payment  of  the  judgment  in  favour  of  Hoskins.  Had  he  obtained 
it  as  a  security  to  indemnify  himself  against  the  payment  of  the 
judgment  in  favour  of  Hoskins,  then  Hoskins  would  have  been 
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entitled  to  the  benefit  of  it,  upon  the  established  principle  that,  in 
equity,  the  creditor  is  entitled  to  the  benefit  of  all  the  securities 
which  the  surety  has  gotten  from  the  principal  debtor,  for  the 
purpose  of  indemnifying  himself  against  the  payment  of  the  debt. 
Maure  v.  Harrison,  1  Eq.  Ca.  Ab.  93.  Upon  this  ground,  and  by 
the  application  of  this  principle,  the  cases  ofErb's  Appeal,  2  Penn. 
Rep.  296,  and  Himes  v.  Barnitz,  were  decided,  as,  I  think,  I  have 
shown,  in  the  Appeal  of  William  Moore  and  others,  in  the  matter 
of  the  distribution  of  the  moneys  raised  from  a  judicial  sale  of 
John  Moore's  real  estate,  decided  at  the  present  term.  The 
court  below  seem  to  have  misapprehended  the  real  ground  of  the 
decision  in  those  cases.  It  cannot  be  pretended,  for  a  moment, 
that  Hoskins  had,  at  any  time,  a  lien  or  claim  of  any  kind,  either 
legal  or  equitable,  to  the  judgment  assigned  by  James  Welch  to 
B.  F.  Gardner,  or  to  the  moneys  that  might  be  collected  or  raised 
under  it.  It  is  impossible  to  conceive  any  ground  upon  which 
Hoskins  could  claim  to  have  the  benefit  of  it,  at  the  time  James 
Welch  assigned  it  to  B.  F.  Gardner.  He  certainly  had  no  more 
ground  or  reason  for  claiming  the  benefit  of  it,  than  he  had  for 
claiming  any  other  debt  that  might  have  been  owing  to  James 
Welch  at  that  time,  which  had  no  connection  or  concern  whatever 
with  the  latter's  having  become  bail  to  pay  Hoskins  the  debt 
owing  him  by  Andrew  Welch.  His  claim  against  James  Welch, 
as  bail,  was  purely  personal,  and  could  not  be  extended  to  the 
property  or  effects  of  the  latter  before  the  former  became  entitled 
to  have  execution  for  it.  Suppose  James  Welch  had  been  insol- 
vent, at  the  time  he  assigned  the  judgment  in  question  to  Gardner, 
and  indebted  to  divers  persons  in  various  sums  of  money;  and, 
instead  of  assigning  it  to  Gardner,  he  had  made  an  assignment  of 
all  his  property  and  effects,  including  it,  to  trustees  for  the  benefit 
of  all  his  creditors;  can  it  be  imagined  that  his  right  to  the  judg- 
ment would  not  have  passed  the  same  as  his  right  to  every  other 
part  of  tho  subject-matter  of  the  assignment  1  Or  can  it  be  said 
that  Hoskins  would  have  had  a  right,  notwithstanding,  to  claim 
the  exclusive  benefit  of  it?  I  confess  that  I  am  at  a  loss  to  con- 
ceive any  ground  upon  which  he  could  have  laid  the  least  shadow 
of  claim  to  it,  except  as  a  creditor  of  James  Welch  under  the 
general  assignment  made  by  him.  It  is  really  too  plain  to  admit" 
of  the  least  doubt,  that  he  could  not.  If  such  general  assignment 
then  would  have  entitled  the  creditors  of  James  Welch  generally 
to  the  benefit  of  it,  no  good  reason  can  be  assigned  why  his  par- 
ticular assignment  of  it  to  Gardner  should  not  be  completely  avail- 
able, and  entitle  Gardner  to  the  full  amount  of  the  same.  The 
decree  of  the  court  below  is  therefore  reversed,  and  the  money  in 
court  there  due  upon  the  judgment  assigned  to  Gardner,  ordered 
and  decreed  by  this  court  to  be  paid  to  him ;  and  the  costs  to  be 
paid  by  E.  A.  Hoskins,  the  appellee. 

Decree  reversed. 
vn.— 38 
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Moore's  Appeal. 

The  neglect  of  the  sheriff  to  levy  upon  the  personal  property  of  a  defendant  in 
an  execution,  and  suffering  the  same  to  be  carried  away  and  disposed  of  by  the 
defendant  himself,  will  not  prejudice  the  claim  of  the  plaintiff  founded  upon  his 
judgment  as  a  lien  upon  the  defendant's  real  estate. 

In  the  appropriation  of  the  proceeds  of  sale  of  land  by  the  sheriff,  the  assignee 
of  a  mortgage  which  has  priority  of  lien  will  be  preferred  to  a  subsequent  judg- 
ment creditor  who  holds  the  guaranty  of  the  mortgagee  for  the  security  of  his 
judgment,  although  it  be  prior  in  date  to  that  of  the  assignment. 

APPEAL  from  the  decree  of  the  Court  of  Common  Pleas  of 
Cumberland  county,  appropriating  the  proceeds  of  the  sale  of  the 
real  estate  of  John  Moore,  amounting  to  $27,000. 

The  Southern  Loan  Co.  (and  two  other  judgment  creditors  who 
claimed  under  like  circumstances)  obtained  their  judgment  on  the 
15th  November  1841  for  $2122.  On  the  18th  August  1842,  a 
fieri  facias  issued  upon  this  judgment,  which  was  "  levied  on  de- 
fendant's personal  property,  to  wit,  six  horses,  two  wagons,  two 
carts,"  &c.,  (specifying  a  number  of  articles), "  and  all  defendant's 
personal  property."  On  the  25th  April  1843,  writ  returned  with 
this  levy.  To  August  term  1843  a  venditioni  exponas  issued, 
which  the  sheriff  returned,  "  Property  sold  and  proceeds  applied 
to  prior  executions."  It  was  proved  that  when  the  fieri  facias 
issued  on  the  18th  August  1842,  John  Moore's  furnace  was  in 
blast  making  pig-metal,  and  that  before  the  return  day  of  the  writ 
there  were  nearly  200  tons  of  iron  made  there,  all  of  which  was 
disposed  of  by  John  Moore  himself,  and  that  18^  tons  of  it  were 
actually  delivered  to  the  sheriff  himself,  who  had  the  fieri  facias 
in  his  hands,  on  a  private  contract  of  his  own  with  John  Moore. 

Barnitz,  Holcomb  and  Seevers,  whose  judgments  were  obtained 
on  the  10th  May  1843,  objected  to  the  payment  of  the  Southern 
Loan  Co.'s  judgment,  on  the  ground  that  the  money  should  have 
been  made  out  of  the  defendant's  personal  property.  The  court 
below  overruled  these  objections,  and  directed  the  judgments  to 
be  paid. 

The  next  disputed  claim  was  a  mortgage,  John  Moore  to  N. 
Wilson  Woods,  dated  and  entered  8th  May  1843.  Secured  upon 
the  same  real  estate  out  of  which  the  money  now  in  court  is 
raised.  Conditioned  for  the  payment  of  $6027.70  to  said  Woods 
in  the  following  sums,  viz. :  $3275.70  debt  by  bond  to  said  Woods, 
dated  8th  May  1843.  Interest  from  date,  payable  1st  January 
1844.  Also  $2000,  in  which  the  said  Moore  "and  N.  W.  Woods 
stand  bound  to  William  Craighead  per  bond  dated  12th  September 
1837.  Interest  paid  until  14th  April  1842.  Also,  a  note  of  John 
Moore,  endorsed  by  N.  W.  Woods  and  William  Moore,  to  Jacob 
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Barnitz,  26th  January  1842,  for  $1000,  on  which  $500  was  paid 
10th  December  1842;  balance  due.  A  note,  John  Moore  and  N. 
W.  Woods  to  Jacob  Beltzhoover,  19th  March  1842,  for  $110. 

Also,  a  note  of  John  Moore  and  N.  W.  Woods  to M'Culloch, 

administrator  of Wilt,  for  the  payment  of  $142. 

On  the  23d  December  1843,  N.  W.  Woods  assigned  to  William 
Moore  $2450  of  this  mortgage ;  he  had  previously  assigned  $877 
of  it  to  Jacob  Barnitz,  both  of  which  assignments  were  noted  upon 
the  record  of  the  mortgage. 

Charles  Barnitz,  who  obtained  a  judgment  against  John  Moore 
on  the  10th  May  1843  for  $1000,  claimed  to  take  out  of  this  mort- 
gage in  preference  to  William  Moore,  the  assignee,  the  amount  of 
his  judgment,  on  the  ground  that  N.  W.  Woods  had  agreed  to 
guarantee  the  payment  of  his  judgment,  and  to  sustain  his  claim 
he  gave  in  evidence  the  following  paper : 

"Whereas,  John  Moore  has  this  day  confessed  an  amicable  judg- 
ment to  Charles  Barnitz  for  the  sum  of  $1000,  payable  six  months 
after  date,  and  for  the  better  securing  the  said  Charles  Barnitz,  I 
do  hereby  agree  and  covenant  that  in  case  the  said  judgment  shall 
not  be  paid  by  the  said  John  Moore  to  the  said  Charles  Barnitz, 
or  be  received  out  of  the  proceeds  of  the  said  John  Moore's  real 
and  personal  estate,  I  will  then  make  good  to  the  said  Charles 
Barnitz  the  whole  of  the  sum  of  $1000,  or  any  part  thereof  which 
may  not  be  paid  by  the  said  John  Moore,  or  received  out  of  his 
real  and  personal  estate.  In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  seal,  this  10th  May  1843. 

[Signed]  N.  W.  WOODS." 

It  appeared  in  proof  that  N.  W.  Woods  was  now  insolvent. 

The  court  below  was  of  opinion  that  the  judgment  of  Charles 
Barnitz  should  be  paid  out  of  the  money  which  was  payable  to 
the  mortgage  of  N.  W.  Woods,  in  preference  to  the  assignment  to 
William  Moore,  and  decreed  that  the  same  should  be  paid  to  him. 
From  this  decree  William  Moore  appealed ;  and  from  the  decree 
of  the  court  ordering  the  payment  of  the  Southern  Loan  Co.'s 
judgment,  Charles  Barnitz  appealed,  as  did  also  Holcomb  and 
Seevers. 

Biddle  and  Reed,  for  Barnitz,  Holcomb  and  Seevers,  argued 
that  when  Barnitz  took  his  judgment  against  John  Moore, 
he  did  it  under  the  influence  of  the  guaranty  of  N.  W.  Woods, 
whose  mortgage  against  John  Moore  was  then  on  record,  and  upon 
the  faith  of  which  he  parted  with  the  consideration  of  the  judg- 
ment, believing  as  he  did  upon  the  authority  of  Erb's  Appeal,  (2 
Penn.  Rep.  296),  and  Himes  v.  Barnitz,  (8  Watts  45),  that  N.  W. 
Woods  would  not  in  the  face  of  his  guaranty  be  permitted  to  take 
the  money  out  of  court,  to  the  exclusion  of  his  judgment.  It  was 
also  contended  for  Holcomb  and  Seevers  that  the  conduct  of  the 
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sheriff,  and  the  facts  proved  in  relation  to  the  amount  of  personal 
property  of  John  Moore  which  was  in  the  power  of  the  sheriff 
while  the  execution  was  in  his  hands  and  in  full  life,  and  part  of 
which  had  actually  passed  through  his  hands,  should  postpone  the 
judgment  of  the  Southern  Loan  Co.  to  subsequent  judgments  ;  and 
on  this  point  Mr  Reed  cited  3  Watts  4*  Serg.  285 ;  7  Law  Lib. 
143-6.  130-7;  5  Watts  300. 

Graham  and  Watts,  for  appellant  William  Moore  and  for  appel- 
lees, argued  that  the  principle  was  clearly  settled  that  the  miscon- 
duct, fraud  or  negligence  of  the  sheriff  could  not  prejudice  the 
claim  of  an  execution  creditor;  and,  therefore,  conceding  that  the 
personal  property  of  John  Moore,  if  levied,  would  have  been 
abundantly  sufficient  to  have  paid  the  judgment  of  the  Southern 
Loan  Co.,  yet,  as  it  was  not  levied,  it  was  the  fault  of  the  officer, 
which  cannot  be  visited  upon  the  plaintiff.  5  Watts  300.  But  it 
was  a  clear  misapprehension  of  all  equitable  principles  to  give  a 
right  to  C.  Barnitz  over  Wm  Moore  to  have  his  money  out  of  the 
mortgage  of  N.  W.  Woods.  The  decision  amounts  to  this,  that  a 
mortgagee  who  has  an  outstanding  liability  in  favour  of  a  creditor 
of  the  mortgagor,  has  no  power  to  assign  his  mortgage ;  and  if  he 
do,  the  assignee  who  can  have  no  notice  of  it  will  take  nothing  by 
his  assignment.  Under  the  circumstances  of  this  case,  what  bet- 
ter equity  could  Barnitz  have  than  Wm  Moore?  Granting  they 
are  both  creditors  of  Woods,  the  one  gets  an  actual  assignment 
of  the  mortgage  in  payment  of  his  debt ;  the  other  has  an  obliga- 
tion in  his  pocket.  But  the  case  is  still  stronger ;  for  William 
Moore's  is  the  debt  of  Woods,  in  the  other  he  is  alleged  to  be  the 
surety  of  John  Moore.  This  case  is  not  at  all  like  the  case  of 
Himes  v.  Barnitz,  for  there  Barnitz,  when  he  took  the  assignment 
of  the  judgment,  had  actual  notice  of  all  the  circumstances 
attending  it. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  exception  taken  by  the  appellants  to 
the  decree  of  the  court  below  is,  that  the  court  erred  in  ordering 
the  several  judgments  against  John  Moore  in  favour  of  the  Cum- 
berland Valley  Rail-road  Co.,  the  Southern  Loan  Co.  and  the  Car- 
lisle Savings  Fund,  respectively,  to  be  paid  out  of  the  moneys  in 
court  arising  from  the  sale  of  the  real  estate  of  John  Moore,  as  sub- 
sisting liens  thereon  from  their  respective  dates.  Writs  of  fieri  facias 
had  been  sued  out  on  these  judgments  against  John  Moore  when 
he  was  possessed  of  personal  property,  and  engaged  in  manufac- 
turing iron  pretty  largely  within  the  county;  and  it  was  alleged 
that  the  sheriff,  in  whose  hands  these  writs  were  placed  for  exe- 
cution, had  seized  and  taken  by  virtue  thereof  personal  property 
of  Mr  Moore  sufficient  to  satisfy  the  same,  and  if  the  plaintiffs 
therein  respectively  had  not  received  payment,  it  was  because 
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they  had  neglected  to  look  to  the  sheriff  for  it,  who  had  made 
himself  accountable  to  them.  The  appellants,  however,  failed  to 
show  any  such  seizure  of  personal  property ;  and  although  they 
gave  evidence  tending  to  prove  in  some  degree  that  the  sheriff,  by 
great  vigilance  on  his  part,  might  possibly  have  gotten  personal 
property  of  the  defendant  named  in  the  executions  sufficient  to 
have  satisfied  the  several  amounts  thereof,  yet  the  neglect  of  the 
sheriff  in  this  respect,  however  gross  and  clearly  proved,  could 
not  affect  or  destroy  the  liens  of  the  several  judgments  in  favour 
of  the  Cumberland  Valley  Rail-road  Co.,  the  Southern  Loan  Co. 
and  the  Carlisle  Savings  Fund,  upon  the  real  estate  of  the  defend- 
ant, Mr  Moore.  The  liens  of  their  judgments,  therefore,  remained 
in  full  force,  and,  being  prior  in  point  of  time  to  the  liens  of  the 
mortgage  taken  by  N.  Wilson  Woods,  as  also  of  the  mortgage 
taken  by  William  Moore,  and  the  several  judgments  obtained  by 
the  other  appellants  against  John  Moore,  the  court  were  right  in 
giving  the  former  a  preference. 

But  William  Moore,  one  of  the  appellants,  also  further  com- 
plains that  the  court  erred  in  decreeing  that  the  judgment  in 
favour  of  Charles  Barnitz,  another  of  the  appellants,  against  John 
Moore,  should  be  paid  out  of  the  moneys  due  on  the  mortgage  of 
N.  Wilson  Woods,  in  preference  to  $2450  of  the  same  mortgage 
which  had  been  assigned  to  him  by  the  said  N.  W.  Woods.  The 
mortgage  was  executed  and  recorded  on  the  8th  day  of  May  1843, 
and  the  judgment  was  obtained  by  Charles  Barnitz  against  John 
Moore  two  days  afterwards,  to  wit,  on  the  10th  of  the  same  month, 
for  $1000;  and  on  the  23d  day  of  December  following,  1843,  N. 
Wilson  Woods  assigned  $2450  of  his  mortgage  to  William  Moore. 
But  previously  to  this,  on  the  10th  of  May  preceding,  the  same 
day  that  Charles  Barnitz  obtained  his  judgment  against  John 
Moore,  N.  Wilson  Woods  signed  an  agreement  in  the  following 
words : 

"Whereas,  John  Moore  has  this  day  confessed  an  amicable 
judgment  to  Charles  Barnitz  for  the  sum  of  $1000,  payable  six 
months  after  date,  and  for  the  better  securing  the  said  Charles 
Barnitz,  I  do  hereby  agree  and  covenant  that  in  case  the  said 
judgment  shall  not  be  paid  by  the  said  John  Moore  to  the  said 
Charles  Barnitz,  or  be  received  out  of  the  proceeds  of  the  said 
John  Moore's  real  and  personal  estate,  I  will  then  make  good  to 
the  said  Charles  Barnitz  the  whole  of  the  sum  of  $1000,  or  any 
part  thereof  which  may  not  be  paid  by  the  said  John  Moore,  or 
received  out  of  his  real  and  personal  estate.  In  testimony  whereof 
[  have  hereunto  set  my  hand  and  seal,  this  10th  May  1843. 

[Signed,  but  not  sealed]  N.  W.  WOODS." 

Barnitz  not  having  received  or  been  paid  in  any  way  any  part 
of  his  judgment  against  Moore,  and  it  appearing  that  Moore  and 
N.  W.  Woods  were  both  insolvent,  therefore  claimed  by  force  of 

VII. 2  A 
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the  guaranty  just  recited  to  be  paid  the  amount  of  his  judgment 
out  of  the  moneys  secured  by  the  mortgage  given  to  N.  W.  Woods. 
This  was  opposed  by  William  Moore,  inasmuch  as  it  would  go  to 
preclude  him  from  receiving  the  amount  claimed  by  him  under  the 
assignment  made  to  him.  The  court,  however,  conceiving  that 
Barnitz  was  entitled  to  a  preference,  decreed  in  his  favour. 

The  court  seem  to  have  thought  that  the  claim  of  Charles  Bar- 
nitz came  within  the  principle  acted  upon  by  this  court  in  the 
cases  of  Erb's  Appeal,  (2  Penn.  Rep.  296),  and  Himcs  \.Barnitz, 
(8  Watts  39).  Each  of  these  cases,  it  may  be  observed,  was  at- 
tended with  circumstances  different  from  the  present;  and  in 
Himes  v.  Barnitz  the  application  of  the  principle  was,  perhaps, 
carried  to  its  utmost  limit.  In  Erb's  Appeal,  Orr  was  held  enti- 
tled to  be  paid  his  judgment  against  B.  M'Cormick,  and  Mary 
Moore  as  surety  of  M'Cormick,  out  of  the  moneys  raised  from  a 
judicial  sale  of  M'Cormick's  real  estate,  in  preference  to  a  prior 
judgment  in  favour  of  John  Martin,  which  had  been  assigned  to 
Mary  Moore,  and  by  her  assigned  to  Christian  Erb,  the  appellant, 
after  the  money  had  been  made,  first,  upon  the  ground  that  Mary 
Moore,  the  surety  of  M'Cormick,  had  in  reality  obtained  the 
assignment  of  Martin's  judgment  against  M'Cormick,  in  consider- 
ation of  her  having  joined  M'Cormick  as  his  surety  in  giving  a 
new  judgment  to  Andrew  J.  Dearmond,  which  included,  by  the 
consent  of  Martin,  the  judgment  in  his  favour,  and  was  actually 
satisfied  afterwards  by  a  seizure  and  sale,  under  an  execution 
issued  upon  it,  of  personal  property  belonging  to  B.  M'Cormick, 
and  property  belonging  in  some  small  part  to  Mary  Moore,  but 
chiefly  with  property  which  she  had  received  as  an  indemnity  for 
her  having  become  surety  in  the  judgment  to  Orr,  who  claimed, 
therefore,  to  be  paid  the  amount  thereof  out  of  the  moneys  arising 
from  the  sale  of  the  real  estate  of  M'Cormick,  the  real  debtor, 
seeing  nothing  was  actually  due,  or  at  least  very  little,  on  the 
elder  judgment  in  favour  of  Martin,  which  it  was  agreed  Mary 
Moore  should  have  the  benefit  of  at  the  time  she  became  surety 
for  M'Cormick ;  and,  secondly,  upon  the  ground,  so  far  as  she  had 
become  the  real  owner  of  the  elder  judgment  in  favour  of  Martin 
against  B.  M'Cormick,  that  her  right  thereto  was  acquired  as  an 
indemnity  for  having  become  surety  in  the  judgment  given  to  Orr, 
and  Orr,  therefore,  became  entitled  to  claim  the  benefit  of  it,  on 
the  principle  of  equity,  which  seems  to  be  well  settled,  that  the 
creditor  is  entitled  to  the  benefit  of  all  securities  the  principal 
debtor  has  given  to  his  surety,  as  well  as  those  which  shall  have 
been  given  to  the  creditor  himself  by  the  principal.  Maure  v. 
Harrison,  (1  Eq.  Cos.  Abr.  93) ;  Wright  v.  Morley,  (11  Fez.  22)  ; 
Scribner  v.  Hickok,  (4  Johns.  Ch.  Rep.  530) ;  II.  130.  And  in  the 
second  of  the  cases  relied  on  t>y  the  court  below,  Mrs  M'Clure, 
who  was  a  judgment  creditor  of  Peter  Ege,  the  principal  debtor, 
was  held  entitled  to  be  paid  the  amount  of  her  judgment  out  of 
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the  proceeds  of  the  real  estate  of  Peter  Ege,  wjyqh  had  been 
taken  in  execution  and  sold  by  the  sheriff,  in*preference  to  two 
elder  judgments,  originally  in  favour  of  the  executors  of  Michael 
Ege,  but  assigned  by  them  to  Joseph  A.  and  Michael  P.  Ege,  who 
had  undertaken  to  pay  Mrs  M'Clure's  judgment,  irt  consideration 
of  which  they  had  put  into  their  possession,  as  owners,  the  per- 
sonal property  of,  and  claims  for  money  coming  from  the  executors 
of  Michael  Ege  to  Peter  Ege,  the  principal  debtor,  as  an  indem- 
nity ;  and  by  means  thereof,  in  settling  the  claims  of  Peter  Ege 
against  the  estate  of  Michael  Ege  with  his  executors,  obtained  the 
assignment  of  the  two  elder  judgments  against  Peter.  Ege,  which 
they  assigned  afterwards  to  Charles. «arnitz,  with  a  full  knowledge 
on  his  part  of  all  the  circumstances:connected  with  their  becoming 
the  assigns  thereof,  who  notwithstanding  claimed  to  be  paid  the 
amount  of  the  same  under  the  assignment  to  him.  The  circum- 
stances of  this  latter  case,  though  somewhat  complex,  will  be 
found,  when  properly  scanned,  to  present  in  substance  the  case  in 
which  Joseph  A.  and  Michael  P.  Ege  had  become  the  sureties  of 
Peter  Ege,  the  principal  debtor,  for  the  payment  of  Mrs  M'Clure's 
judgment  against  him,  and  by  means  of  the  property  and  claims 
placed  in  their  hands  by  Peter  Ege,  the  principal  debtor,  as  an 
indemnity  in  effect,  and  to  enable  them  to  fulfil  their  promise  of 
suretyship  to  Mrs  M'Clure,  they  obtained  the  assignment  •  of  the 
two  elder  judgments  against  the  principal  debtor,  which  they 
afterwards  assigned  to  Mr  Barnitz  without  paying  Mrs  M'Clure. 
Under  this  view  of  the  case,  it  would  seem  to  be  right  that  Mrs 
M'Clure,  according  to  the  rule  in  equity  mentioned  above,  being 
the  judgment  creditor  of  Peter  Ege,  for  whom  Joseph  A.  Ege  and 
Michael  P.  Ege  had  become  bound  as  sureties  to  pay  her  the 
amount  of  her  judgment,  should  be  considered  as  entitled  to  the 
benefit  of  the  two  elder  judgments  against  Peter  Ege,  the  princi- 
pal debtor,  which  they  had  got  an  assignment  of  by  means  of  the 
property  and  claims  placed  in  their  hands  by  Peter  Ege  as  an 
indemnity;  and  this  would  seem  to  be  right  even  against  Mr  Bar- 
nitz, notwithstanding  he  had  taken  an  assignment  of  them  for 
valuable  consideration,  seeing  he  did  so  with  full  knowledge  of  the 
means  by  which  his  assignors  acquired  their  right. 

But  in  the  case  before  us,  Charles  Barnitz  claims  the  benefit  of 
the  mortgage  given  to  N.  Wilson  Woods  before  the  latter  under- 
took to  pay  the  debt,  in  a  certain  event,  owing  by  John  Moore  to 
C.  Barnitz,  and  without  any  view  or  reference  to  such  future 
suretyship.  The  mortgage  was  given  by  J.  Moore  and  accepted 
by  N.  W.  Woods  for  purposes  altogether  different  from  and  wholly 
unconnected  \vith  any  debt  which  J.  Moore  might  have  owed 
Charles  Barnitz  at  the  time.  It  is  therefore  clear  that  Charles 
Barnitz  cannot  claim  to  have  the  benefit  of  it  on  the  ground  that 
it  was  taken  of  John  Moore  by  N.  Wilson  Woods  as  an  indemnity 
or  security  for  or  against  paying  the  debt  of  Moore  to  Barnitz. 
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Had  it  been,  it  would  have  fallen  within  the  principle  acted  upon 
in  Erb's  Appeal  and  Himes  v.  Barnitz.  But  any  specialty  or  even 
simple  contract  creditor  of  John  Moore,  where  N.  W.  Woods  had 
become  surety  for  the  payment  of  the  debt,  though  no  judgment 
had  been  obtained  for  the  recovery  of  it  against  either  the  princi- 
pal or  the  surety,  might  as  well  claim  to  have  the  benefit  of  the 
mortgage  taken  by  N.  W.  Woods,  as  C.  Barnitz  in  this  case.  If 
Charles  Barnitz  had  had  a  judgment  against  N.Wilson  Woods  for 
the  debt  owing  to  him  by  John  Moore,  and  it  had  been  shown  that 
nothing  could  be  got  of  Woods  to  satisfy  it  upon  an  execution 
issued  against  him,  then  possibly  the  court  might  have  interposed 
and  directed  it  to  be  paid  out  of  the  money  coming  to  N.  W. 
Woods  on  the  mortgage,  provided  it  would  not  have  been  preju- 
dicial to  the  other  sureties  or  creditors  of  John  Moore  named  in 
the  mortgage,  and  N.  W.  Woods  had  not  parted  with  all  his  right 
thereto  for  a  valuable  consideration.  But  I  do  not  see  well  how 
the  court  could  interfere  to  defeat  the  right  of  a  bonaftde  assignee 
for  a  valuable  consideration,  seeing  Charles  Barnitz  had  no  judg- 
ment against  N.  W.  Woods  for  the  debt  owing  to  him  by  John 
Moore,  or  lien  of  any  sort  upon  the  fund  in  court ;  in  short,  no- 
thing except  a  promise  in  writing  without  seal,  and  without  even 
stating  any  consideration  whatever  for  it.  In  no  instance  of  the 
kind,  I  apprehend,  did  a  court  ever  interpose  and  direct  the  money 
of  the  promisor  in  court  to  be  paid  to  the  promisee  without  con- 
sent. Mutual  judgments  between  the  same  parties  may  doubtless 
be  set-off  against  each  other  by  the  court  in  the  exercise  of  its 
equitable  powers ;  but  to  permit  the  money  of  N.  W.  Woods, 
which  is  in  court,  to  be  taken  out  by  C.  Barnitz,  because  he  says 
that  N.  W.  Woods  is  indebted  to  him  upon  his  promise,  which  is 
Jhe  most  favourable  aspect  that  the  present  case  can  be  presented 
in  for  C.  Barnitz,  has  never  been  and  I  think  cannot  be  allowed 
by  the  court. 

It  only  remains  to  say  whether  the  assignment  by  N.  W.  Woods 
to  William  Moore  of  the  $2450  due  on  the  mortgage  is  not  good 
against  the  claim  of  Charles  Barnitz ;  and  we  think  it  is.  As 
against  Mr  Barnitz,  we  see  no  reason  why  N.  Wilson  Woods 
could  not  have  assigned  and  disposed  of  all  his  interest  in  the 
mortgage  to  whomsoever  he  pleased  for  a  valuable  consideration. 
It  is  clear  Mr  Barnitz  had  no  lien  upon  or  connection  whatever 
with  it,  either  in  law  or  equity,  to  prevent  his  doing  so. 

The  decree  of  the  court  below,  as  far  as  it  is  in  favour  of 
Charles  Barnitz,  is  reversed,  and  the  $2450  of  the  mortgage  money 
assigned  to  William  Moore  ordered  and  decreed  to  be  paid  to  him 
out  of  the  money  in  court;  the  residue  of  the  decree  is  affirmed, 
and  the  costs  of  the  appeal,  together  with  the  previous  proceed- 
ings, directed  to  be  paid  by  the  appellants  who  have  failed  to 
prosecute  the  same  with  success. 
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If  one  of  two  principal  debtors  binds  himself  to  the  other  to  pay  the  whole 
debt,  and  gives  as  security  a  judgment  therefor,  the  creditor  of  both  is  entitled  to 
the  benefit  of  that  security ;  and  if  there  be  a  surety  of  the  two  principal  debtors, 
who  was  compelled  to  pay  the  debt,  he  would  be  entitled  to  the  benefit  of  that 
security  for  the  purpose  of  reimbursing  himself.  But  if,  after  the  surety  has  paid 
the  money,  he  takes  a  bond  or  other  security  from  one  of  the  principals  therefor, 
he  thereby  releases  the  other  principal  and  all  rights  which  he  might  otherwise 
have  to  resort  to  any  security  which  he  had  previously  given. 

In  the  appropriation  of  the  proceeds  of  a  sheriff's  sale,  the  court  will  not  exer- 
cise its  equitable  power  to  set-off  the  mutual  claims  of  individuals,  unless  they 
have  judgments  against  each  other  for  their  respective  claims. 

A  voluntary  deed  of  assignment,  made  for  the  benefit  of  creditors,  after  the 
passage  of  the  Bankrupt  Law  of  the  19th  August  1841,  and  which  gives  a  pre- 
ference to  one  creditor  over  another,  is  a  fraud  upon  that  law,  and  the  assignees 
in  bankruptcy  are  entitled  to  recover  the  assets  thus  previously  transferred. 

APPEAL  from  the  decree  of  the  Court  of  Common  Pleas  of 
York  county,  in  the  matter  of  the  appropriation  of  the  proceeds 
of  the  sale  of  the  real  estate  of  William  C.  Cornwell.  The  facts 
of  this  case  are  all  fully  stated  in  the  opinion  of  the  court.  The 
cause  was  argued  by 

R.  J.  Fisher,  for  the  assignees  in  bankruptcy. 
Mayer,  for  the  appellees  Loucks  and  Becker. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  By  the  decree  of  the  court,  $5256.34  of  the 
money  were  appropriated  to  the  payment  of  the  four  judgments 
in  favour  of  John  Gamber,  assigned  by  him  the  6th  of  May  1836 
to  George  Loucks  and  Henry  Becker.  These  judgments,  as  Cal- 
licott  alleges,  were  either  previously  paid  or  satisfied  in  some  way, 
or  void  because  entered  without  authority,  and  upon  this  ground 
he  appealed  from  the  decree  of  the  court ;  but  he  has  failed  to 
show  that  the  facts  upon  which  he  grounded  his  appeal  are  true, 
and  therefore  his  appeal  is  dismissed,  with  the  costs  accruing 
thereon  to  be  paid  by  him.  But  John  Gamber  had  another  judg- 
ment against  William  C.  Cornwell,  No.  248  of  April  term  1834, 
which  he  also  assigned  on  the  6th  of  May  1836  to  George  Loucks 
and  Henry  Becker.  Upon  this  judgment  there  were  due,  at  the 
time  the  money  for  distribution  was  made,  $2168.62,  which  the 
court  decreed  to  be  paid  to  Loucks  and  Becker  as  assignees  of  the 
judgment.  This  judgment  was  given,  as  has  been  shown,  by 
William  C.  Cornwell  to  John  Gamber,  to  secure  the  payment  of 
three  several  bonds  of  $400  each,  given  by  the  said  John  Gamber 
vii.  — 39  2x* 
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and  William  C.  Cornwell  jointly,  with  Arthur  Patterson  as  their 
surety,  to  Abraham  Heistand.  Cornwell,  however,  failed  to  pay 
these  bonds,  in  consequence  of  which  the  executors  of  Arthur 
Patterson,  the  surety  therein,  were  sued  by  Heistand  or  his  as- 
signee, and  compelled  to  pay  them,  who,  upon  being  obliged  to  do 
so,  called  upon  John  Gamber  for.  reimbursement  of  the  moneys  so 
paid  by  them ;  Gamber  accordingly  paid  them  above  one-half  the 
amount,  and  gave  them  his  bond  for  the  payment  of  $825,  the 
residue  thereof,  at  a  future  day,  which  still  remains  unpaid.  But 
George  Loucks  and  Henry  Becker,  at  the  time  they  obtained  from 
John  Gamber  the  assignment  of  the  judgment  No.  248  of  April 
term  1834,  agreed  under  their  hands  and  seals  to  indemnify  and 
save  him  (John  Gamber)  harmless  from  all  such  loss,  damages  or 
payments  of  money  on  account  of  the  three  bonds  before  men- 
tioned, in  which  Arthur  Patterson  was  surety  for  Gamber  and 
Cornwell,  the  same  as  the  judgment  itself  No.  248  of  April  term 
1834  would  have  secured  or  indemnified  Gamber,  holding  its  place 
pro  rata  with  the  other  judgments  of  the  same  date.  On  the  9th 
of  April  1838,  the  executors  of  Arthur  Patterson  satisfied  the 
judgment,  which  then  amounted  to  upwards  of  $2100,  obtained 
against  them  on  account  of  their  testator's  suretyship,  as  before 
mentioned,  for  Gamber  and  Cornwell,  to  Heistand.  After  this, 
though  the  precise  date  does  not  appear,  Gamber  repaid  the  exe- 
cutors the  larger  portion  of  the  amount  so  paid  by  them,  and  gave 
them  his  bond  payable  at  a  future  day  for  the  residue  thereof, 
amounting  to  $825.  Some  time  after  this,  he,  on  the  15th  of 
October  1841,  voluntarily  executed  a  deed  conveying  and  assign- 
ing all  his  property  and  effects  to  Jacob  H.  Gamber  and  Abraham 
Peters  in  trust  for  the  benefit  of  his  creditors,  but  giving  prefer- 
ences to  some  over  others,  to  the  amount  of  $58,325 ;  and  again 
on  the  17th  November  1842  he  filed  his  petition  for  the  benefit  of 
the  Bankrupt  Law,  and  on  the  20th  January  1843  was  declared  a 
bankrupt,  and  John  Glenn  and  James  Mason  Campbell  were  ap- 
pointed his  assignees.  The  sale,  however,  of  the  real  estate  of 
Corn  well,  from  which  the  money  in  question  was  raised,  was  made 
by  the  sheriff  on  the  28th  day  of  February  1839,  previously  to 
these  latter  proceedings ;  after  which  Loucks  and  Becker,  on  the 
10th  of  May  1839,  obtained  an  assignment  "  for  value  received," 
as  alleged  on  the  face  thereof,  of  an  agreement  made  by  John 
Gamber,  under  his  hand  and  seal,  on  the  9th  day  of  October  1835, 
with  John  Evans  and  John  L.  Mayer,  in  the  following  words: 

"  In  consideration  of  services  and  counsel  of  John  Evans  and 
John  L.  Mayer,  f  hereby  promise  and  agree  to  pay  to  them,  in  ten 
days  after  the  confirmation  of  the  sale  of  the  property  of  William 
C.  Cornwell,  and,  if  it  should  not  be  sold,  then  ten  days  after  my 
judgments  shall  be  otherwise  satisfied,  a  sum  of  money  which 
shall  be  equal  to  10 per  cent.,  or  such  sum  as  may  be  reduced  or 
deducted,  directly  or  indirectly,  from  the  liens  or  judgments  now 
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against  William  C.  Cornwell,  dated  before  the  21st  of  May  1834, 
except  the  judgment  of  J.  B.Webb  and  of  J.  Lewis,  given  to  se- 
cure Creary's  draft;  and  also  a  further  sum  equal  to  3  per  cent. 
on  the  amount  of  my  judgment  against  William  C.  Cornwell  now 
existing,  excepting  the  credits  of  $2743  entered  on  the  docket, 
and  of  $1500  besides  not  entered.  Witness  my  hand  and  seal, 
this  9th  day  of  October  1835." 

Upon  these  facts  the  different  claims  by  the  several  parties  are 
made  to  the  $2168.62  coming  to  the  judgment  No.  248  of  April 
term  1834.  First,  by  Patterson's  executors  to  the  $825  thereof, 
with  interest  thereon  to  the  date  of  the  sheriff's  sale,  in  discharge 
of  their  claim  for  moneys  paid  by  them  on  account  of  their  testa- 
tor's suretyship  for  John  Camber  and  William  C.  Cornwell. 
Second,  by  Jacob  H.  Gamber  and  Abraham  Peters,  trustees  of 
John  Gamber  under  the  voluntary  assignment  made  by  him,  to 
the  whole  amount  coming  on  said  judgment.  Third,  by  John 
Glenn  and  James  Mason  Campbell,  assignees  of  John  Gamber  under 
the  Bankrupt  Law,  to  the  whole  amount  thereof.  And,  fourth,  by 
Loucks  and  Becker,  the  appellees,  to  the  whole  amount,  under 
their  assignment  from  John  Gamber  of  the  judgment  itself;  and 
if  not  entitled  to  be  preferred  to  the  claim  of  Patterson's  execu- 
tors, then  to  the  residue  of  the  money  applicable  to  said  judgment, 
by  virtue  of  the  assignment  from  John  Gamber  of  the  same  judg- 
ment, and  of  the  claim  which  they  have  against  John  Gamber 
under  the  assignment  from  Evans  &  Mayer  of  his  obligation  to 
them. 

We  will  consider  the  several  claims  in  the  order  in  which  they 
have  just  been  mentioned,  which  brings  the  claim  of  Patterson's 
executors  first  to  notice.  Were  it  not  for  the  settlement  which 
they  made  with  John  Gamber,  one  of  the  principals  for  whom 
their  testator  was  surety,  and  the  bond  which  they  thereupon  took 
of  him,  securing  to  them  the  payment  of  the  balance  which  re- 
mained unpaid  by  him  to  them  at  the  time,  it  would  seem  pretty 
clear  that  they  would  have  a  right  upon  equitable  principles  to 
claim  the  benefit  of  the  judgment  in  question,  or  a  right  to  receive 
so  much  of  the  money  upon  or  coming  to  it,  as  would  be  sufficient 
to  satisfy  the  balance  of  the  money  paid  by  them  on  account  of 
their  testator's  suretyship  for  John  Gamber  and  William  C.  Corn- 
well.  The  bond  upon  which  this  judgment  was  entered  was  taken 
by  Gamber  of  Cornwell  for  the  purpose  of  securing  Gamber,  as 
between  him  and  Cornwell,  against  the  payment  of  the  bonds  or 
money  for  which  Patterson  was  their  security  to  Heisland,  and  in 
truth  was  given  expressly  "  as  security  for  payment  of  three  seve- 
ral bonds,  given  by  William  C.  Cornwell  and  Gamber  (joint  part- 
ners) to  Abraham  Heistand  of  York  county,  with  Arthur  Patterson 
as  surety,  &c."  Heistand,  had  he  not  been  paid,  might  no  doubt 
have  claimed  the  benefit  of  this  bond  and  the  judgment  obtained 
upon  it,  upon  the  well-established  principle  in  equity  that  a  ere- 
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ditor  is  entitled  to  all  the  securities  taken  by  the  surety  of  his 
debtor,  either  for  the  purpose  of  securing  the  payment  of  the  debt 
to  the  creditor,  or  for  the  purpose  of  indemnifying  himself  against 
the  payment  of  it.     Maure  v.  Harrison,  (1  Eq.  Cas.  Abr.  93) ; 
Wright  v.  Morley,  (11  Vez.  12) ;  Pitman  on  Principal  and  Surety 
88-9.     So,  upon  the  other  hand,  if  the  creditor  obtains  any  addi- 
tional security  subsequently  from  the  principal  debtor,  and  the 
original  surety  is  compelled  to  pay  the  debt,  he  will  be  entitled 
upon  principles  of  equity  to  the  benefit  of  the  additional  security 
obtained  of  the  principal  debtor  by  the  creditor.     Cragthorne  v. 
Swinburn,  (14  Vez.  162) ;  Parsons  v.  Biddock,  (2  Vern.  608) ;  May- 
hew  v.  Cricket,  (2  Swart.  185).     See  also  Pitman  on  Principal 
and  Surety  173,  and  the  cases  there  referred  to.     And  so  in  the 
case  where  there  are  two  principal  debtors  and  a  surety,  and  by 
an  arrangement  made  between  the  two  principal  debtors,  as  in 
this  case,  one  of  them  binds  himself  to  the  other  to  pay  the  whole 
of  the  debt,  and  gives  his  judgment-bond,  upon  which  a  judgment 
is  entered  immediately  binding  his  real  estate  for  the  payment  of 
it,  the  creditor  in  the  first  place,  if  the  judgment  thus  procured 
should  become  requisite  for  the  payment  of  his  debt,  might,  as  I 
apprehend,  have  the  benefit  of  it  for  that  purpose ;  but  if  he  looks 
to  the  surety  and  obtains   payment  from  him,  then  I  apprehend 
that  the  surety  may  claim  the  benefit  of  the  judgment  taken  by 
the  one  principal  debtor  of  the  other,  for  the  purpose  of  obtaining 
by  means  of  it  a  reimbursement  of  the  money  paid  by  him  as 
surety.     Erb's  Appeal,  (2  Penn.  Rep.  298).     In  ordinary  cases, 
where  the  surety  has  paid  the  debt,  he  is  entitled  to  recover  from 
the  principal  in  an  action  of  assumpsit  the  money  so  paid  by  him, 
upon  the  ground  that,  in  the  absence  of  an  express  stipulation  be- 
tween the  parties,  a  promise  is  raised  by  implication  of  law  on  the 
part  of  the  principal  to  repay  the  money  so  paid  by  the  surety  for 
the  principal's  use.    Toussaint  v.Martinant,  (2  T.  R.  100).     But 
this  rule  only  applies  where  no  other  remedy  exists;  for  if  the 
surety  take  from  his  principal  any  security  upon  which  he  may 
proceed  for  the  recovery  of  the  money  paid"  by  him,  he  cannot 
resort  to  an  action  of  assumpsit,  but  is  left  to  the  remedy  given 
him  by  the  security  which  he  has  thought  proper  to  take.     Tous- 
saint v.  Martinant,  (2  T.  R.  100) ;  Crafts  v.  Tritton,  (8  Taunton 
365) ;  S.  C.  2 ;  /.  B.  Mas.  41 1.     The  executors  of  Arthur  Patter- 
son might,  therefore,  after  having  paid  the  money  to  Heistand  or 
his  assignee,  for  which  their  testator  was  surety  for  John  Gamber 
and  William  C.  Cornwell,  have  maintained  an  action  of  assumpsit 
for  the  recovery  thereof  against  Gamber  and  Cornwell  jointly : 
but  by  receiving  payment  from  Gamber  in  part,  and  taking  his 
bond   allowing  him   time  for  the  payment  of  the  residue,  they 
thereby  released  Cornwell  from  his  liability  to  them,  and  put  it  in 
the  power  of  Gamber  to  proceed  against  Cornwell  for  indemnity 
in  such  manner  as  he  might  think  most  advisable.     The  executors 
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of  Patterson  having  taken  the  bond  of  John  Gamber  alone  as  their 
only  security  for  the  payment  of  the  residue  of  the  money  paid 
by  them  to  Heistand's  assignee,  thereby  dissolved  all  connection 
with  Cornwell,  and  relinquished  all  claim  which  they  otherwise 
might  have  had  in  equity  to  the  bond  of  indemnity  and  judgment 
thereon,  which  John  Gamber  had  taken  of  William  C.  Cornwell 
upon  his  selling  out  to  him  all  his  interest  in  their  joint  property 
and  concern.  John  Gamber  having  thus  satisfied  the  executors 
of  Patterson,  his  voluntary  assignees  or  his  assignees  in  bank- 
ruptcy must  be  considered  as  entitled  to  receive  the  money  appli- 
cable to  this  judgment,  unless  Loucks  and  Becker  are  entitled  to 
it  by  virtue  of  their  assignment  of  the  judgment  from  Gamber. 
Now,  although  John  Gamber  assigned  the  judgment  to  Loucks  and 
Becker,  it  was  not  done  in  consideration  of  money  or  money's 
worth  paid  or  to  be  paid  by  them  to  him,  but  merely  in  consider- 
ation of  their  agreement  to  keep  and  save  him  harmless  from  all 
claim  by  the  executors  of  Patterson,  in  the  same  manner  that  he 
might  have  done  himself  by  means  of  the  judgment,  had  he  not 
assigned  it  to  them,  in  case  Cornwell  failed  to  pay  the  amount  of 
the  three  bonds  to  Heistand  in  which  Patterson,  the  testator,  was 
surety  for  Gamber  and  Cornwell.  Loucks  and  Becker  failed 
entirely  in  this  respect  to  keep  or  perform  their  agreement  with 
John  Gamber.  On  the  contrary,  they  suffered  Patterson's  execu- 
tors to  be  sued  for  the  money  due  on  the  three  bonds,  and  to  be 
compelled  to  pay  the  same ;  after  which,  in  order  to  obtain  reim- 
bursement, the  latter  had  to  call  upon  John  Gamber,  who  was 
obliged  to  satisfy  them  in  the  manner  that  has  been  stated.  The 
assignment  of  the  judgment  to  Loucks  and  Becker  only  gave  them 
at  most  an  equitable  right  to  receive  the  money  which  might  at 
any  time  become  due  on  the  judgment,  by  their  either  paying  the 
three  bonds  held  by  Heistand  or  his  assignee,  or  reimbursing  Pat- 
terson's executors ;  but  in  this  respect  they  have  wholly  failed  to 
fulfil  their  agreement  with  Gamber,  which  was  the  only  consider- 
ation for  the  assignment  of  the  judgment  in  question.  It  is  clear, 
therefore,  that  they  can  have  no  right,  either  in  law  or  equity,  to 
recover  the  money  coming  on  it.  But  notwithstanding  they  failed 
to  comply  with  the  terms  and  conditions  upon  which  they  ob- 
tained the  assignment  of  the  judgment  from  Garnber,  they  still 
insist  that  they  are  entitled  to  receive  the  amount  of  it  in  order  to 
satisfy  the  covenant  entered  into  by  Gamber  with  Evans  &  Mayer, 
who  on  the  9th  of  May  1839  assigned  the  same  to  Loucks  and 
Becker.  This  assignment  can  at  most  only  be  regarded  as  an 
equitable  assignment  of  the  claim  of  Evans  &  Mayer  against 
John  Gamber ;  but  in  what  way  it  is  to  give  Loucks  and  Becker 
a  right  to  receive  the  money  coming  on  tne  judgment  in  question, 
it  is  difficult  to  conceive.  By  virtue  of  the  assignment  they  can 
have  no  claim  beyond  what  might  have  been  claimed  by  Evans  &, 
Mayer.  But  it  will  scarcely  be  pretended  that  these  latter  gen- 
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tlemen  could  have  come  into  court  and  claimed  to  be  paid  the 
amourit  of  their  claim  out  of  the  moneys  coming  upon  the  judg- 
ment. If  they  had  had  a  judgment  against  Gamber,  and  Gamber 
a  judgment  against  them,  then  the  court  might  have  interfered 
upon  the  application  of  either  party  against  the  other,  and  have 
directed  a  satisfaction  of  the  judgment  to  be  made  by  setting  the 
one  oft"  against  the  other,  if  of  equal  amount,  or,  if  of  unequal 
amount,  then  a  satisfaction  of  the  lesser  by  defalcating  it  from  the 
larger,  and  thus  also  producing  a  satisfaction  of  the  larger,  pro 
tanto.  But  it  is  not  for  a  court  to  interfere,  and  by  an  exercise 
of  its  equitable  powers  order  or  direct  the  mutual  claims  between 
even  the  same  persons  to  be  set-off,  unless  they  have  judgments 
against  each  other  for  their  respective  claims.  But  this  is  not  the 
relative  situation  of  either  Evans  &  Mayer  and  Gamber,  or  of 
Loucks  &  Becker  and  Gamber.  Loucks  and  Becker  have  therefore 
no  right  on  the  ground  of  set-off,  or  upon  any  other,  as  it  appears 
to  me,  to  receive  the  money  coming  on  the  judgment  in  question. 
Indeed,  if  the  court  could  interfere  and  give  this  money,  or  any 
portion  of  it,  to  any  one,  on  the  ground  that  he  is  or  was  a  creditor 
of  John  Gamber  at  the  time  it  was  raised  by  the  sheriff's  sale,  the 
claim  of  the  executors  would  seem  to  be  entitled  to  a  preference. 
Besides,  it  may  be  observed  that  at  the  time  the  money  was  raised 
by  the  sheriff's  sale,  which  was  on  the  28th  of  February  1839, 
Loucks  and  Becker  had  no  claim  either  in  law  or  equity  against 
John  Gamber.  It  was  not  until  the  9th  of  May  following  that 
they  obtained  from  Evans  &  Mayer  an  assignment  of  their  claim 
against  Gamber,  and  then  no  doubt  obtained  it  with  a  view  to 
bolster  up  their  claim  to  the  judgment  in  question  under  the  as- 
signment of  it  to  them  from  Gamber.  But  it  being  no  lien  on  the 
money  in  court,  or  connected  with  the  consideration  upon  which 
Loucks  and  Becker  obtained  the  assignment  of  the  judgment  No. 
248  of  April  term  1834,  the  court  cannot  with  any  propriety  take 
cognizance  of  it. 

Seeing  then  that  Loucks  and  Becker  failed  entirely  to  pay 
Heistand  or  his  assignee  the  bonds  in  which  Arthur  Patterson  was 
bound  as  surety  for  Gamber  and  Cornwell,  and  to  reimburse  or 
satisfy  the  executors  of  Patterson  after  they  had  been  compelled 
to  pay  these  bonds,  and  that  John  Gamber,  in  consequence  of  their 
failure  to  do  so,  became  entitled  to  the  benefit  of  the  judgment 
No.  248,  in  the  same  manner  as  if  he  had  never  assigned  it  to 
Loucks  and  Becker,  and  to  receive  the  money  coming  thereon,  his 
right  to  receive  the  money  must  be  considered  as  either  passing 
to  his  assigns  under  the  voluntary  deed  of  trust  executed  by  him 
on  the  15th  of  October  1841,  or  to  his  assignees  on  his  being  de- 
clared a  bankrupt  subsequently,  on  the  20th  of  January  1843. 
His  voluntary  deed  of  assignment  would  have  been  unquestionably 
good  according  to  the  well-settled  law  of  this  State,  notwithstand- 
ing the  preferences  contained  in  it  in  favour  of  some  of  his  credi- 
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tors,  and  would  have  given  the  trustees  therein  named  an  undoubt- 
ed right  to  receive  the  money  coming  on  the  judgment  in  question, 
No.  248.  But  it  is  claimed  by  the  assignees  in  bankruptcy  that 
this  assignment  is  rendered  void  by  the  2d  section  of  the  Bankrupt 
Act,  passed  the  19th  of  August  1841,  which  took  effect  from  and 
after  the  1st  day  of  February  then  next  following.  By  the  2d 
section  it  is,  among  other  things,  enacted  "  That  all  future  pay- 
ments, securities,  conveyances  or  transfers  of  property,  or  agree- 
ments made  or  given  by  any  bankrupt,  in  contemplation  of  bank- 
ruptcy, and  for  the  purposes  of  giving  any  creditor,  endorser, 
surety  or  other  person,  any  preference  or  priority  over  the  general 
creditors  of  such  bankrupt,  &c.,  shall  be  deemed  utterly  void,  and 
a  fraud  upon  this  Act ;  and  the  assignee  under  the  bankruptcy 
shall  be  entitled  to  claim,  sue  for,  recover  and  receive  the  same  as 
part  of  the  assets  of  the  bankruptcy;  and  the  person  making  such 
unlawful  preferences  and  payments  shall  receive  no  discharge 
under  the  provisions  of  this  Act :  Provided,  that  all  dealings  and 
transactions  'by  and  with  any  bankrupt,  bonaf.de  made  and  entered 
into  more  than  two  months  before  the  petition  made  and  filed 
against  him,  or  by  him,  shall  not  be  invalidated  or  affected  by  this 
Act.  Provided,  that  the  other  party  to  any  such  dealings  or 
transactions  had  no  notice  of  a  prior  Act  of  Bankruptcy,  or  of  the 
intention  of  the  bankrupt  to  take  the  benefit  of  this  Act.  And  in 
case  it  shall  be  made  to  appear  to  the  court,  in  the  course  of  the 
proceeding  in  bankruptcy,  that  the  bankrupt,  his  application  being 
voluntary,  has,  subsequent  to  the  1st  day  of  January  last,  or  at 
any  other  time,  in  contemplation  of  the  passage  of  a  Bankrupt 
Law,  by  assignments  or  otherwise,  given  or  secured  any  prefer- 
ence to  one  creditor  over  another,  he  shall  not  receive  a  discharge 
unless  the  same  be  assented  to  by  a  majority  in  interest  of  those 
of  his  creditors  who  have  not  been  so  preferred.  And  provided 
also,  that  nothing  in  this  Act  contained  shall  be  construed  to  an- 
nul, destroy  or  impair  any  lawful  rights  of  married  women  or 
minors,  or  any  liens,  mortgages  or  other  security  or  property,  real 
or  personal,  which  may  be  valid  by  the  laws  of  the  States  respec- 
tively, and  which  are  not  inconsistent  with  the  provisions  of  the 
2d  and  5th  sections  of  this  Act."  And  by  the  5th  section  it  is 
further  enacted,  "  That  all  creditors  coming  in  and  proving  their 
debts  under  such  bankruptcy  in  the  manner  hereinafter  described, 
the  same  being  bona  fde  debts,  shall  be  entitled  to  a  share  in  the 
bankrupt's  properly  and  effects  pro  rota,  icithout  any  priority  or 
preference  whatsoever,  except  only  for  debts  due  by  such  bank- 
rupt to  the  United  States,  and  for  all  debts  due  by  him  to  persons 
who,  by  the  laws  of  the  United  States,  have  a  preference  in  con- 
sequence of  having  paid  moneys  as  his  sureties,  which  shall  be 
first  paid  out  of  the  assets;  and  any  person  who  shall  have  per- 
formed any  labour  as  an  operative  in  the  service  of  any  bankrupt 
shall  be  entitled  to  receive  the  full  amount  of  the  wages  due  to 
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him  for  such  labour,  not  exceeding  $"25,  provided  that  such  labour 
shall  have  been  performed  within  six  months  next  before  the  bank- 
ruptcy of  his  employer."  If  by  the  words  "  all  future  convey- 
ances or  transfers,"  employed  in  the  first  clause  of  the  2d  section, 
is  to  be  understood  all  conveyances  or  transfers  of  property  made 
at  any  time  after  the  passage  of  the  Act  by  a  bankrupt  in  con- 
templation of  bankruptcy,  and  for  the  purpose  of  giving  any  cre- 
ditor, <fcc.  any  preference  or  priority  over  the  general  creditors  of 
such  bankrupt,  it  is  clear  that  the  voluntary  assignment  made  by 
John  Gamber  must  be  considered  void  and  a  fraud  upon  the  Act. 
And  this,  from  the  general  import  as  well  as  the  language  of  the 
whole  Act,  would  seem  to  be  the  natural  meaning  of  the  words, 
were  it  not  for  the  last  section,  which  enacts  "  That  this  Act  shall 
take  effect  from  and  after  the  1st  day  of  February  next ;"  that  is, 
February  1842,  some  three  and  a  half  months  after  the  execution 
of  the  voluntary  deed  of  Gamber  transferring  his  property  to 
trustees  for  the  benefit  of  his  creditors,  and  giving  preferences  to 
some  of  them  over  the  rest.  If,  then,  the  Act  was  not  to  take 
effect,  as  is  expressly  declared  by  the  last  section  thereof,  until 
after  the  1st  day  of  February  1842,  the  question  arises  whether 
it  would  not  be  giving  effect  to  it  before  that  time  to  hold  such 
deeds,  made  after  the  passage  of  the  Act,  but  before  the  time  fixed 
for  its  taking  effect,  void  and  a  fraud  upon  the  Act.  Perhaps  it 
would,  if  the  last  section  is  to  ride  over  and  control  every  provi- 
sion and  expression  contained  in  the  Act.  But  this,  it  is  conceived, 
would  be  contrary  to  the  plain  meaning  and  intention  of  the  Le- 
gislature, expressed  in  terms  in  several  parts  of  the  Act  that  can- 
not well  be  misapprehended.  Indeed,  it  is  perfectly  obvious  that 
the  great  design  of  the  Act  was  to  prevent  debtors  in  insolvent 
circumstances  giving  preferences  to  some  of  their  creditors  over 
others,  with  the  exception  of  those  expressly  provided  for  therein, 
so  that  each  creditor  should  receive  a  pro  rata  proportion  of  the 
moneys  made  out  of  the  debtor's  property  and  effects,  and  the 
debtor,  at  the  same  time,  who  had  not  attempted  to  give  prefer- 
ences contrary  to  the  spirit  and  meaning  of  the  Act,  and  acted 
otherwise  fairly  towards  his  creditors,  a  release  or  discharge  from 
the  debts  owing  by  him  to  them  respectively.  But  to  hold  trans- 
fers made  by  a  failing  debtor  of  his  property  and  effects  to  trustees 
for  the  benefit  of  his  creditors,  giving  preferences  to  some  over 
others,  between  the  date  of  the  passage  of  the  Act  and  the  time 
fixed  for  its  taking  effect,  to  be  good  and  available,  would  not  only 
be  giving  him  time  to  prevent  his  creditors  from  coming  in  and 
receiving  a  pro  rata  share  of  his  property  and  effects  towards 
payment  of  their  debts,  but  might  in  many  instances  encourage 
him  to  do  so.  But  with  a  view  to  deter  him  from  doing  anything 
of  the  sort,  it  is  expressly  provided  in  the  2d  section,  as  we  have 
seen,  that  the  bankrupt,  if  his  application  be  voluntary,  shall  not 
be  entitled  to  a  discharge  under  the  Act  if  it  shall  appear  to  the 
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court  that  he  had,  subsequently  to  the  1st  day  of  January  preced- 
ing the  passage  of  the  Act,  or  at  any  other  time,  in  contemplation 
of  the  passage  of  a  Bankrupt  Law,  given  or  secured  any  prefer- 
ence to  one  creditor  over  another,  unless  his  discharge  shall  be 
assented  to  by  a  majority  in  interest  of  those  of  his  creditors  who 
had  not  been  preferred.  Being  thus  expressly  denied  the  benefit 
of  a  discharge  under  the  Bankrupt  Law,  where  he  had  at  any 
time  before  the  passage  of  it  given  or  secured  a  preference  to  one 
creditor  over  another,  in  contemplation  of  the  passage  of  a  Bank- 
rupt Law,  it  can  scarcely  be  doubted  that  the  Legislature  intend- 
ed to  go  further  in  case  of  his  having  given  such  preference  after 
the  passage  of  the  Act,  though  before  it  had  taken  effect,  and  to 
declare  all  preferences  so  made  void  and  a  fraud  upon  the  Act. 
We  therefore  consider  that  the  assignees  of  John  Gamber  in  bank- 
ruptcy are  entitled  to  receive  the  money  coming  on  the  judgment 
No.  248  of  April  term  1834,  and  accordingly  decree  that  the  same 
be  paid  to  them,  reversing  the  decree  of  the  court  below. 

Decree  reversed. 


Holman  against  Fesler. 

In  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  liability  for  costs 
is  determined  by  the  verdict,  without  regard  to  what  was  the  judgment  of  the 
justice. 

In  an  action  to  recover  the  price  of  work  and  labour  done,  in  the  absence  of 
proof  of  a  specific  contract  between  the  parties  as  to  price,  it  is  competent  for  the 
defendant  to  prove  what  others  received  for  the  same  kind  of  service. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Samuel  Holman  and  Isaac  Updegrove  against  John  Fesler. 
This  suit  originated  before  a  justice  of  the  peace,  who  gave  a 
judgment  in  favour  of  the  defendant  for  $10.77 ;  the  defendant 
appealed.  Upon  the  trial  in  court,  there  was  a  verdict  for  the 
defendant,  and  certificate  that  there  was  due  to  him  $10.77.  The 
facts  which  gave  rise  to  the  questions  of  law  are  sufficiently  stated 
by  his  honour  who  delivered  the  opinion  of  the  court.  There  was 
a  writ  of  error  by  each  party. 

Rawn,  for  Fesler. 
M'Cormick,  for  Holman. 

The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J. — The  action  was  brought  originally  by  Samuel 
Holman,  Isaac  Updegrove  &  Co.,  against  John  Fesler,  before  a 
vii.  — 40  SB 
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justice  of  the  peace,  who,  after  hearing  the  parties  and  their  evi- 
dence, rendered  a  judgment  in  favour  of  the  defendant  for  $10.77^, 
which  sum  the  plaintiffs  paid  to  the  justice,  with  the  costs  which 
had  accrued.  The  defendant,  however,  dissatisfied  with  the  deci- 
sion of  the  justice,  appealed  to  the  Court  of  Common  Pleas,  where 
the  case  was  tried  again,  and  a  verdict  given  by  the  jury  in  favour 
of  the  defendant,  together  with  a  certificate  of  $10.70  being  due 
to  him  from  the  plaintiffs ;  whereupon  the  plaintiffs  prayed  the 
court  to  give  a  judgment  without  costs.  The  court,  however, 
refused  to  do  this,  and  instead  thereof  entered  a  judgment  upon 
the  verdict  with  costs.  The  plaintiffs  below,  in  their  writ  of 
error,  complain  that  the  court  erred  in  not  rendering  a  judgment 
on  the  verdict  without  costs.  The  Act  of  the  9th  of  April  1833, 
(Pamph.  Laws,  p.  480),  directs  that  costs  on  appeals  thereafter 
entered  from  judgments  of  justices  of  the  peace  and  aldermen/ 
shall  abide  the  event  of  the  suit,  and  be  paid  by  the  unsuccessful 
party,  as  in  other  cases.  The  event  of  the  suit  in  this  case  was 
clearly  in  favour  of  the  defendant  below,  and  such  as  would  have 
entitled  him  to  recover  costs,  and  bound  the  plaintiffs  as  the  un- 
successful party  to  pay  them,  as  in  other  cases.  Vide  M'Dowell 
v.  Glass,  (4  Watts  889).  We  therefore  think  the  court  were  right 
in  rendering  a  judgment  in  favour  of  the  defendant  below  for 
costs,  as  well  as  for  the  amount  of  the  verdict. 

In  the  writ  of  error  taken  by  the  defendant  below,  he  has  as- 
signed several  matters  for  error.  First,  That  the  court  erred  in 
permitting  the  plaintiffs  on  the  trial  of  the  cause  to  give  evidence 
to  show  the  price  per  day  which  they  paid  other  persons  who 
laboured  for  them  with  the  defendant  below.  The  defendant  below 
had  A  claim  against  the  plaintiffs  for  work  and  labour  which  he  had 
performed  at  their  request,  for  which  he  claimed  to  have  $1.50  per 
day ;  but  the  plaintiffs  were  only  willing  to  allow  him  at  the  rate  of 
$1  per  day,  alleging  that  this  was  as  much  as  they  agreed  to  give, 
and  at  all  events  that  it  was  as  much  as  he  reasonably  deserved 
to  have  for  the  same.  In  the  absence  of  all  testimony  showing 
that  the  parties  had  made  an  agreement  whereby  the  defendant 
was  to  have  a  specific  sum  per  day  for  his  labour  from  the  plain- 
tiffs, it  is  impossible  to  entertain  a  doubt  as  to  the  admissibility 
of  the  evidence ;  for  if  the  defendant  was  unable  to  show  by  evi- 
dence that  he  was  to  have  any  fixed  sum  of  money  per  day  for  his 
work,  he  had  no  right  to  claim  or  to  recover  more  than  it  was 
reasonably  worth  ;  and  the  evidence  offered  by  the  plaintiffs  and 
received  by  the  court,  if  believed,  was  well  calculated  to  show 
what  the  plaintiff's  labour  was  worth. 

Second,  That  the  court  erred  in  permitting  the  plaintiffs  below 
to  give  evidence  of  the  terms  of  the  contract  which  they  had 
made  with  the  Commonwealth  for  repairing  the  aqueduct  over  the 
Juniata  river  in  the  Pennsylvania  Canal,  and  to  show  that  thereby 
they  were  to  have  from  the  Commonwealth  $1.50  per  day  for  each 
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man  employed  by  them  for  the  purpose  of  doing  the  work ;  and 
as  a  compensation  for  the  exercise  of  their  skill  in  superintending 
and  having  the  work  done,  as  also  employing  and  furnishing  the 
requisite  number  of  hands  and  tools  for  the  accomplishment  of  the 
work  within  a  limited  time,  they  were  to  have  the  difference  for 
their  own  use  between  what  they  were  to  receive  from  the  Com- 
monwealth for  the  labour  of  each  hand  employed  by  them,  and 
what  they  should  employ  or  engage  each  hand  to  work  former  the 
day.  The  admission  of  this  evidence  was  objected  to,  because,  as 
it  was  said,  the  agent  of  the  Commonwealth  was  not  authorized 
to  make  such  a  contract ;  that  it  was  therefore  fraudulent  and 
void. 

Suppose  the  contract  offered  to  be  proved  were  fraudulent  and 
void,  as  is  alleged,  for  want  of  authority  in  the  agent  of  the  State 
to  make  it — but  upon  and  against  whom,  it  may  be  asked,  could 
it  be  considered  as  fraudulent,  and  therefore  void  ?  Certainly  not 
as  against  the  defendant,  so  as  either  to  take  away  any  right 
which  he  has  acquired  against  the  plaintiffs,  or  to  give  him  any 
new  or  additional  right  which  otherwise  he  would  not  be  entitled 
to  claim.  If  the  rights  or  interests  of  any  one  be  or  can  be 
affected  by  such  contract,  it  is  those  of  the  Commonwealth.  She 
may  have  paid  moneys  on  account  of  it  which  she  ought  not  to 
have  paid ;  but  it  is  perfectly  clear,  whether  fraudulent  and  void 
or  not,  that  the  defendant  cannot  entitle  himself  on  that  ground  to 
receive  from  the  plaintiffs  the  difference  per  day  received  by  them 
for  his  labour  and  what  they  agreed  to  pay  him,  or  what  it  may 
have  been  reasonably  worth,  if  no  specific  sum  was  agreed  on 
between  them.  If  it  be,  as  has  been  contended  by  the  counsel  for 
the  defendant,  that  the  plaintiffs  had  no  right  to  receive  more  from 
the  Commonwealth,  on  account  of  the  defendant's  labour,  than 
what  they  agreed  to  pay  him  for  it,  and  it  be  that  they  have  re- 
ceived more,  it  cannot  be  claimed  by  him,  for  his  right  cannot  be 
better  than  theirs.  Indeed,  it  is  plain,  if  it  were  unjustly  received 
by  the  plaintiffs,  it  ought  to  be  repaid  to  the  Commonwealth,  and 
not  paid  over  to  the  defendant.  The  jury  no  doubt  allowed  him 
a  dollar  a-day,  believing  from  the  evidence  that  he  agreed  to  work 
at  that  rate;  and  I  must  confess  that  the  evidence  given  was  power- 
ful, if  not  conclusive,  to  show  that  such  was  the  understanding  and 
agreement  which  existed  between  him  and  the  plaintiffs,  while  he 
worked  for  them.  Complete  justice  would  therefore  seem  to  be 
done  to  him.  And  I  must  say,  also,  that  there  appears  to  be  no- 
thing unreasonable  in  the  contract  which  the  agent  of  the  State 
made  with  the  plaintiffs  for  repairing  the  aqueduct.  It  could  not 
be  expected  that  they  would  attend  to  it  without  receiving  a  com- 
pensation for  it;  and  the  principle  of  the  compensation  to  be 
allowed  them  by  the  terms  of  the  contract  proposed  to  be  proved 
is  such  as  is  practised  on  every  day,  and  has  never  been  consi- 
dered of  itself  unfair,  or  in  the  slightest  degree  exceptionable. 
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And  because  it  was  fair  and  unexceptionable  may  be  the  reason 
why  the  evidence  was  objected  to,  as  otherwise  the  jury  might 
have  been  got  to  believe  that  the  whole  of  the  money  received  by 
the  plaintiffs  on  account  of  the  labour  performed  by  the  defend- 
ant, ought  to  be  paid  by  the  plaintiffs  to  him. 

Third,  That  the  court  erred  in  permitting  the  plaintiffs  to  prove, 
when  they  undertook  to  repair  the  aqueduct  and  did  so,  that  the 
State  treasury  being  without  funds,  they  agreed  to  employ  hands 
on  their  own  responsibility,  and  to  pay  them  out  of  their  own 
funds  such  prices  for  their  labour  as  they  might  be  able  to  agree 
with  them  for,  in  consideration  of  their  receiving  from  the  State, 
when  in  funds,  $1.50  for  the  labour  of  each  hand  so  employed  per 
day.  This  evidence  was  objected  to  because  it  was  said  to  be 
irrelevant.  It  was  clearly  not  irrelevant,  because  it  tended 
strongly  to  prove  that  the  money  received  by  the  plaintiffs  from 
the  State  on  account  of  the  defendant's  labour  was  not  received 
for  his  use,  which  was,  in  effect,  what  he  alleged  and  contended 
for.  It  was  also  objected  to  because  it  contradicted  the  check- 
rolls  produced  in  evidence.  The  check-rolls  only  showed  the 
form  in  which  the  accounts  were  kept  and  settled  by  the  plaintiffs 
at  the  proper  office  of  the  State,  without  any  reference  whatever 
to  the  contract  under  which  the  work  was  done  between  the 
plaintiffs  and  State.  The  check-rolls  ought  not,  therefore,  to  be 
considered  as  concluding  a  matter  to  which  they  had  no  reference, 
and  which  was  not  intended  to  be  affected  by  them. 

Fourth,  That  the  court  erred  in  their  answers  to  the  three 
points  submitted  by  the  counsel  for  the  defendant  below.  These 
points  related  to  the  same  principles  upon  which  the  counsel  of 
the  defendant  below  founded  their  objections  to  the  admission  of 
the  evidence  which  they  excepted  to,  and  amounted  to  a  request 
made  of  the  court  to  charge  the  jury,  that  notwithstanding  the 
evidence  objected  to  by  them  and  admitted  by  the  court  estab- 
lished everything  for  which  it  was  offered,  yet  the  defendant  was 
entitled  to  recover  from  the  plaintiffs  at  the  rate  of  $1.50  per  day, 
that  being  the  rate  at  which  the  plaintiffs  were  paid  by  the  State 
for  the  work  done  by  him.  In  short,  that  the  defendant  was  enti- 
tled to  recover  from  the  plaintiffs  whatever  sum  of  money  they 
received  from  the  State  on  account  of  his  labour,  notwithstanding 
he  had  agreed  with  them  to  work  for  less.  If  the  plaintiffs  had 
agreed  with  him  to  pay  him  whatever  money  they  should  receive 
from  the  State  on  account  of  his  labour,  then  he  would  have  had 
a  clear  right  to  claim  it ;  or  in  case  of  no  such  agreement  having 
been  made,  if  he  had  proved  on  the  trial  that  his  labour  was  rea- 
sonably worth  $1.50  per  day,  or  all  that  the  plaintiffs  received 
from  the  State  on  account  of  it,  then  he  would  have  been  justly 
entitled  to  it,  but  not  otherwise ;  or  if  he  had  shown  on  the  trial 
that  the  money  received  by  the  plaintiffs  from  the  State  on  ac- 
count of  his  labour  was  received  by  them  for  his  use,  and  for  the 
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purpose  of  being  paid  over  to  him,  he  would  have  been  fairly 
entitled  to  it.  But  in  no  other  case  than  one  or  other  of  the  three 
here  stated  could  he  pretend  a  claim  to  it.  The  facts,  in  our 
opinion,  were  all  answered  as  favourably  for  the  defendant  as  he 
had  any  right  to  claim. 

Judgment  affirmed. 


Reading  Rail-road  Co.  against  Johnson. 

A  nominal  plaintiff  on  the  record,  who,  before  suit  brought,  transferred  his 
claim  to  a  third  person,  is  not  thereby  made  competent  to  testify  as  a  witness,  on 
the  trial  of  the  cause,  on  behalf  of  the  plaintiff. 

"We  owe  P.  S.  the  sura  of  $3454.22,  it  being  for  powder  furnished  us  by  the 
said  P.  S. ;  you  will  please  accept  the  above  and  oblige  yours,"  directed  to  W. 
R.,  who  was  at  the  time  engineer  of  a  rail-road  company,  has  no  tendency  to 
support  an  action  of  assumpsit  against  the  company  to  recover  the  amount  men- 
tioned in  it,  and  should  not  be  received  in  evidence. 

The  authority  of  an  agent  to  assume  the  payment  of  the  debt  of  a  third  person 
for  his  principal  should  be  clearly  proved,  or  no  recovery  can  be  had  upon  such 
promise  against  the  principal. 

A  release  of  all  actions  and  causes  of  action  against  J.  S.  is  not  a  release  of  a 
cause  of  action  against  a  firm  of  which  J.  S.  is  a  member, 

To  receive  evidence  of  the  contents  of  a  written  paper  in  the  possession  of  the 
opposite  party,  without  previous  notice  to  produce  it,  is  illegal ;  but  the  illegality 
is  cured  by  subsequent  proof  by  the  objecting  party  that  no  such  paper  ever 
existed. 

A  mere  promise  to  pay  the  debt  of  another  without  consideration  is  not  obliga- 
tory, and  there  can  be  no  recovery  upon  it. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Peter  Smith,  for  the  use  of  Jacob  Johnson,  against  The  Phila- 
delphia and  Reading  Rail-road  Co.  This  was  an  action  on  the 
case  in  assumpsit,  in  which  the  plaintiff  declared  as  follows : 

"  The  Philadelphia  and  Reading  Rail-road  Co.  were  attached  to 
answer  unto  Peter  Smith,  to  the  use  of  Jacob  Johnson,  of  a  plea 
of  trespass  upon  the  case,  &c.,  and  whereupon  the  said  Peter 
Smith  to  the  use  of  Jacob  Johnson,  by  Elijah  Dechert  his  attorney, 
complains  that  whereas  John  M'llvain  and  Joseph  Smith,  doing 
business  under  the  firm  of  M'llvain  &  Smith,  had  a  contract  on 
the  Philadelphia  and  Reading  Rail-road  for  the  construction  of  a 
part  of  said  road,  and  they  became  indebted  to  a  certain  Peter 
Smith  in  the  sum  of  $4000  for  produce,  which  he  furnished  to  and 
for  them  from  time  to  time  while  they  were  prosecuting  their 
work  for  the  said  Company,  to  wit,  on  or  about  the  10th  day  of 
June,  A.  D.  1840,  at  the  county  of  Berks  aforesaid,  and  in  conse- 
quence of  the  said  work  done  and  performed  by  the  said  M'llvain 
&  Smith  for  the  said  Philadelphia  and  Reading  Rail-road  Co., 

vn.  —  2  B  * 
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they  became  justly  indebted  to  the  said  M'llvain  &  Smith  in  the 
sum  of  $4000,  to  wit,  on  the  same  day  and  year  aforesaid,  at  the 
county  of  Berks  aforesaid ;  and  the  said  Peter  Smith  wished  to 
secure  the  payment  of  the  said  $4000  due  to  him  as  aforesaid 
from  the  said  M'llvain  &  Smith,  and  in  order  to  do  so  he  called 
upon  the  said  Philadelphia  and  Reading  Rail-road  Co.  and  repre- 
sented to  them  his  claims  against  the  said  M'llvain  &  Smith ;  and 
the  said  Philadelphia  and  Reading  Rail-road  Co.  then  and  there, 
to  wit,  on  the  22d  day  of  July,  A.  D.  1840,  at  the  county  of  Berks 
aforesaid,  admitted  that  the  said  M'llvain  &  Smith  were  entitled 
in  their  hands,  for  work,  labour  and  services  performed  as  afore- 
said, to  the  sum  of  about  $3000  lawful  money,  and  the  said  Phila- 
delphia and  Reading  Rail-road  Co.  then  and  there  agreed  with 
the  said  Peter  Smith  that  if  he  called  upon  the  said  John  M'llvain 
and  Joseph  Smith,  doing  business  under  the  firm  of  M'llvain  & 
Smith,  and  it  was  agreed  between  them  and  the  said  Peter  Smith 
that  the  said  Peter  Smith  should  receive  the  said  sum  of  $3000, 
or  whatever  the  balance  might  be  on  a  full  settlement,  in  the 
hands  of  the  said  Philadelphia  and  Reading  Rail-road  Co.,  then 
they,  the  said  Philadelphia  and  Reading  Rail-road  Co.,  in  consi- 
deration that  they  were  indebted  to  the  said  M'llvain  &  Smith  as 
aforesaid,  would  pay  to  the  said  Peter  Smith  the  said  balance 
which  might  be  found  due  in  their  hands  to  the  said  M'llvain  & 
Smith  as  aforesaid,  amounting  to  $3000  and  upwards,  to  wit,  at 
the  county  of  Berks  aforesaid.  And  the  said  Peter  Smith  to  the 
use  of  Jacob  Johnson  avers  that  he  did  call  upon  the  said  M'llvain 
&  Smith,  to  wit,  on  the  22d  day  of  July  in  the  year  last  afore- 
said, at  the  county  aforesaid,  and  they  then  and  there  agreed  that 
in  consideration  that  the  said  Peter  had  delivered  to  them  large 
quantities  of  powder  before  that  time,  to  the  amount  of  about 
•$4000,  while  they  were  prosecuting  their  work  for  the  said  Com- 
pany as  aforesaid,  he  the  said  Peter  Smith  should  be  and  was 
authorized  by  them  to  call  upon  and  demand  and  receive  all  the 
money  which  was  still  due  and  owing  and  coming  to  them,  the 
said  M'llvain  &  Smith,  from  the  said  Philadelphia  and  Reading 
Rail-road  Co.  as  aforesaid ;  of  all  which  said  several  premises, 
the  said  Philadelphia  and  Reading  Rail-road  Co.,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  county  of  Berks  aforesaid,  had 
notice.  By  means  whereof  the  said  Philadelphia  and  Reading 
Rail-road  Co.  then  and  there  became  liable  to  pay  to  the  said 
Peter  Smith,  to  the  use  of  Jacob  Johnson,  the  sum  of  $3000  and 
upwards,  to  wit,  the  balance  in  their  hands  which  before  that 
time  was  due  and  payable  to  the  said  M'llvain  &  Smith,  when 
they  the  said  defendants  should  be  thereunto  afterwards  requested; 
and  being  so  liable,  they  the  said  Philadelphia  and  Reading  Rail- 
road Co.  in  consideration  thereof,  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at  the  county  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  said  Peter  Smith,  to 
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the  use  of  Jacob  Johnson,  to  pay  him  the  said  sum  of  $3000  and 
upwards,  to  wit,  the  said  balance  due  to  the  said  M'llvain  & 
Smith  on  a  full  settlement  with  them,  when  they  the  said  Phila- 
delphia and  Reading  Rail-road  Co.  should  be  thereunto  afterwards 
requested.  Nevertheless,  &c." 

To  which  the  defendant  pleaded  non  assumpsit. 

The  plaintiff  offered  Matthias  Mengel  as  a  witness  to  prove  the 
promise  of  the  defendants,  as  laid  in  the  declaration,  made  by  Wirt 
Robinson,  Esq.,  their  engineer  and  agent,  to  which  the  defendants 
objected  until  the  authority  of  Wirt  Robinson,  Esq.  was  first 
proved ;  but  the  court  overruled  the  objection  and  sealed  a  bill 
of  exception. 

Matthias  Mengel  sworn. — In  1840,  on  July  22d,  I  think  that 
was  the  day,  Peter  Smith  called  at  my  office,  and  stated  that 
M'llvain  &  Smith  were  to  come  up  on  that  day.  I  went  to  the 
engineer's  office  with  him ;  I  asked  a  man  if  Mr  Robinson  was  in 
the  office.  He  said,  I  am  Mr  Robinson.  I  stated  to  him  that 
Mr  Smith  had  alleged  to  me  that  M'llvain  &  Smith  were  to  come 
up  that  day. 

It  was  one  of  the  firm  of  M'llvain  and  Smith,  and  Mr  Smith 
was  afraid  he  would  lose  his  money,  as  those  men  intended  to 
cheat  him  out  of  his  money,  as  they  did  not  come  up.  I  told  him 
this  was  for  powder  furnished  for  Flat  Rock  tunnel.  I  asked  in 
words  to  the  effect  if  it  could  not  be  fixed  so  that  Smith  could  get 
that  money.  Mr  Robinson  expressed  sorrow  that  Smith  had  not 
got  his  money.  He  stated  they  had  paid  large  amounts  to  M'llvain 
&  Smith.  Peter  Smith  said  those  men  had  told  him  they  had 
something  like  $7000  coming  from  the  Company.  Mr  Robinson 
said  there  wasn't  so  much  money,  and  also  said  the  Company 
were  not  in  the  habit  of  accepting  orders,  for  if  they  did  all  the 
contractors  would  draw.  He  then  stated  if  Mr  Smith  would  go 
to  them,  and  get  a  statement  and  request  from  them,  he  would 
retain  the  money,  and  after  the  next  estimate  day  he  would  pay 
him  the  money.  He  stated  the  Company  owed  these  men  about 
$3000,  and  said  it  might  amount  to  more.  There  was  a  good  bit 
of  conversation.  We  remained  some  time.  I  went  to  my  office 
and  drew  what  I  supposed  to  be  a  statement  and  request.  (This 
is  the  paper  I  drew.)  Peter  Smith  had  a  copy  of  his  account 
against  M'llvain  &  Smith.  I  am  not  acquainted  with  the  hand- 
writing of  M'llvain  &.  Smith.  This  paper  was  taken  away  on 
the  22d  of  July.  I  received  it  again  by  mail,  between  the  17th 
and  20th  of  August.  When  I  handed  it  to  Peter  Smith  on  the 
22d  of  July,  the  signature  was  not  on  it.  When  I  received  it 
back,  the  signature  was  on  it.  I  saw  Mr  Robinson,  I  think,  on 
the  22d  of  August,  in  the  engineer's  office.  That  was  the  estimate 
day.  I  presented  that  paper  to  him.  He  said  he  did  not  wish  to 
accept  the  statement  and  request.  I  then  stated  the  understand- 
ing before.  I  told  him  that  was  the  understanding  between  us, 
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between  Mr  Robinson  and  Peter  Smith,  when  we  saw  him.  He 
then  took  it,  and  had  it  something  like  two  weeks.  I  called  seve- 
ral times  afterwards,  before  I  saw  him  again.  At  one  time  he 
wanted  me  to  lay  an  attachment  on  the  money  in  the  Company's 
hands.  I  told  him  I  could  not  lay  an  attachment  on  the  money, 
as  M'llvain  &  Smith  were  in  the  State.  This  was  near  two  weeks 
after  he  had  the  paper.  He  said  they  would  have  no  objection  to 
paying  the  money  to  Peter  Smith  if  they  were  safe  in  so  doing. 
The  day  I  took  back  the  statement  and  request  to  Mr  Robinson, 
he  showed  me  a  letter  from  M'llvain  &  Smith,  telling  him  not  to 
pay  the  money  over.  When  I  took  back  the  statement  and  re- 
quest, I  told  Mr  Robinson  not  to  pay  the  money  to  M'llvain  & 
Smith ;  Peter  Smith  would  look  to  them ;  suit  would  be  brought. 
He  said  they  would  not  pay  the  money  over. 

At  that  time  I  did  not  know  who  was  the  agent  of  the  Company 
for  making  contracts. 

Cross-examined. — I  am  not  certain  that  Mr  Robinson  looked  at 
the  books  when  he  told  me  there  was  about  $3000  due  to  M'llvain 
&  Smith. 

The  plaintiff,  farther  to  maintain  the  issue  on  his  part,  called 
Peter  Smith,  to  the  admission  of  whom  as  a  witness  the  defend- 
ants objected;  whereupon  the  plaintiff  again  called  Matthias 
Mengel,  who  testified  as  follows : 

"When  Peter  Smith  assigned  his  claim  to  Jacob  Johnson,  a  note 
was  given  for  the  consideration  for  $2500,  payable  in  one  year. 
The  understanding  was,  Johnson  was  to  take  the  risk.  I  saw 
Johnson  give  his  note.  Peter  Smith  took  it  away.  I  have  heard 
Johnson  say  he  was  a  son-in-law  of  Peter  Smith's.  I  heard  Mr 
Johnson  say  he  had  paid  some  money  on  the  note ;  this  was  since 
the  arbitration.  I  heard  him  say  so  since  he  has  been  in  town 
this  time.  In  the  first  place  Peter  Smith  put  the  claim  into  my 
hands  to  collect.  He  was  with  me  when  I  told  Mr  Robinson." 

The  plaintiff  then  gave  in  evidence  the  following  paper,  exe- 
cuted before  suit  brought : 

"Whereas  Peter  Smith,  of  Frederick  township,  Montgomery 
county  and  State  of  Pennsylvania,  has  from  time  to  time  delivered 
powder  to  J.  M'llvain  and  J.  Smith,  now  or  lately  contractors'  on 
the  Philadelphia  and  Reading  Rail-road,  to  the  amount  of  $3454. 
22,  as  appears  by  the  admission  in  writing  of  the  said  M'llvain  & 
Smith  ;  and  whereas  the  said  Philadelphia  and  Reading  Rail-road 
Co.  by  their  agent,  Wirt  Robinson,  agreed  to  pay  the  said  sum  of 
money  to  the  said  Peter  Smith,  and  they  are  liable  to  pay  said  sum 
of  money  to  the  said  Peter  Smith ;  and  whereas  the  said  Peter 
Smith  has  agreed  to  sell  the  said  claim  to  Jacob  Johnson,  of  the 
said  county  of  Montgomery,  at  the  risk  of  the  said  Jacob  Johnson, 
and  without  any  recourse  to  the  said  Peter  Smith :  Therefore, 
know  all  men  by  these  presents,  that  I,  Peter  Smith  as  aforesaid, 
for  and  in  consideration  of  the  sum  of  $2500  lawful  money  to  me 
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in  hand  paid  by  the  said  Jacob  Johnson,  Jun.,  at  and  before  the 
ensealing  hereof,  the  receipt  whereof  is  hereby  acknowledged, 
have  assigned,  transferred  and  set  over,  and  by  these  presents  do 
assign,  transfer  and  set  over  unto  the  said  Jacob  Johnson,  Jun., 
his  executors,  administrators  and  assigns,  the  said  sum  of  $3454. 
22,  and  all  other  sum  or  sums  of  money  which  is  or  are  due  to 
the  said  Peter  Smith  as  aforesaid,  and  now  in  the  possession  of 
the  said  Philadelphia  and  Reading  Rail-road  Co.,  or  in  whose 
hands  or  possession  the  same  may  be ;  and  I  do  hereby  assign, 
transfer  and  set  over  to  the  said  Jacob  Johnson,  Jun.  all  my  right, 
title,  claim,  interest  and  demand  in  and  to  the  same ;  and  I  do 
hereby  give  and  grant  unto  the  said  Jacob  Johnson,  Jun.  my  full 
power  and  authority  to  demand,  sue  for,  recover  and  receive  the 
same  to  his  own  use,  and  upon  the  receipt  thereof  to  give  a  suffi- 
cient discharge  for  the  same,  or  any  part  thereof.  But  it  is  fully 
understood  and  agreed  between  the  said  Peter  Smith  and  the  said 
Jacob  Johnson,  Jun.,  that  the  said  Jacob  Johnson,  Jun.  takes  this 
assignment  and  transfer  at  his  own  risk,  and  that  the  said  Peter 
Smith  does  not  in  any  manner  become  responsible  for  the  same  or 
any  part  thereof,  in  case  the  said  money  is  not  recovered  from  the 
said  M'llvain  &  Smith,  or  from  the  said  Philadelphia  and  Reading 
Rail-road  Co. 
Witness  my  hand  and  seal,  this  22d  day  of  September,  A.  D. 

184°*  PETER  SMITH,  [L.  s.]" 

The  plaintiff  then  again  offered  Peter  Smith  as  a  witness,  to  the 
admission  of  whom  the  defendants  objected ;  but  the  court  over- 
ruled the  objection  and  admitted  him  to  testify. 

Peter  Smith  was  then  sworn  on  his  voir  dire,  and  testified  as 
follows : 

"  I  live  in  Sumneytown ;  Jacob  Johnson  lives  near  Sumneytown. 
He  is  my  son-in-law.  We  do  not  live  together.  I  oversigned  the 
note  to  one  of  my  sons  a  good  while  ago,  about  a  year.  The  note 
is  not  yet  paid.  The  consideration  of  the  assignment  was  to  col- 
lect the  money  and  pay  my  debts.  I  have  received  $100  on  the 
note." 

Whereupon  the  defendants  renewed  their  objection  to  Peter 
Smith  as  a  witness,  but  the  court  overruled  the  objection  and  per- 
mitted him  to  testify ;  to  which  decision  the  defendant  excepted. 

The  evidence  of  this  witness  was  in  substance  the  same  as  that 
given  by  Matthias  Mengel. 

The  plaintiff  then  offered  in  evidence  the  paper  referred  to  by 
the  witness,  which  was  this : 
"  Mr  WIRT  ROBINSON  : 

Sir— We  owe  Peter  Smith  the  sum  of  $3454.22,  it  being  for 
powder  furnished  us  by  the  said  Peter  Smith.  You  will  please 
accept  the  above,  and  oblige  yours, 

M'ILVAIN  &  SMITH." 
vn.  —  41 
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To  which  the  defendant  objected ;  but  the  court  overruled  the 
objection  and  sealed  a  bill  of  exception. 

The  plaintiff  then  called  several  witnesses,  who  proved  that 
Wirt  Robinson  was  the  engineer  and  agent  of  the  Company,  and 
paid  its  debts  and  liabilities  by  drafts  on  the  treasurer. 

The  plaintiff  then  offered  John  R.  M'llvain,  one  of  the  firm  of 
M'llvain  &  Smith,  as  a  witness,  after  having  given  in  evidence 
the  following  release : 

"  Know  all  men  by  these  presents,  that  I,  Jacob  Johnson,  of 
Montgomery  county,  State  of  Pennsylvania,  as  well  for  and  in 
consideration  of  the  sum  of  $1  to  rne  in  hand  paid  by  John  R. 
M'llvain,  of  Philadelphia,  State  aforesaid,  at  the  ensealing  and 
delivery  hereof,  the  receipt  whereof  I  do  hereby  acknowledge,  as 
for  divers  good  causes  and  valuable  consideration,  as  thereunto 
specially  showing,  have  remised,  released,  quit-claimed  and  for 
ever  discharged,  and  by  these  presents,  for  me,  my  heirs,  executors 
and  administrators,  do  remise,  release,  quit-claim  and  for  ever  dis- 
charge the  said  John  R.  M'llvain,  his  heirs,  executors  and  admi- 
nistrators, and  every  of  them,  of  and  from  all  manner  of  action 
and  actions,  cause  and  causes  of  action  and  actions,  suits,  debts, 
dues,  sum  and  sums  of  money,  account,  reckonings,  bonds,  bills, 
specialties,  covenants,  contracts,  agreements,  promises,  variances, 
damages,  judgments,  extents,  executions,  claims  and  demands 
whatever  in  law  or  equity,  or  otherwise  howsoever,  which  against 
the  said  John  R.  M'llvain  I  ever  had,  now  have,  or  which  I  or  my 
heirs,  executors  or  administrators  hereafter  can,  shall  or  may 
have,  for  or  upon  or  by  reason  of  any  matter,  cause  or  thing  what- 
soever, from  the  beginning  of  the  world  to  the  day  of  the  date  of 
these  presents. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
15th  day  of  August,  A.  D.  1843. 

JACOB  JOHNSON,  JUN.  [L.  s.]" 

The  defendant  objected  to  him  on  the  ground  of  interest ;  but 
the  court  overruled  the  objection  and  sealed  a  bill  of  exception. 

The  defendants  then  gave  in  evidence  the  contract  between 
M'llvain  &  Smith  and  the  Company,  and  their  final  estimate  up 
to  the  20th  July  1840;  and  then  Wirt  Robinson,  Esq.  was  exa- 
mined as  witness,  and  testified  that  he  never  had  made  any  pro- 
mise for  the  Company,  or  accepted  any  order  for  the  payment  of 
money  to  the  plaintiff,  but  on  the  contrary  refused  to  accept  the 
same ;  that  there  was  no  money  due  by  the  Company  on  the  22d 
July  1840,  the  time  when  the  assumpsit  was  alleged  to  be  made, 
as  appeared  by  the  final  estimate. 

M'llvain  was  called  again  by  the  plaintiff,  and  testified,  that 
when  he  had  finished  his  contract  in  July  1840,  Wirt  Robinson, 
Esq.  exhibited  to  him  a  final  estimate  of  the  work.  The  plaintiff 
then  offered  to  prove  by  the  witness  the  contents  of  that  estimate, 
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to  which  the  defendant  objected;  but  the  court  overruled  the 
objection  and  sealed  a  bill  of  exception.  The  witness  then  testi- 
fied that  the  final  estimate,  as  shown  to  him  by  the  chief  engineer, 
Wirt  Robinson,  Esq.,  exhibited  a  balance  due  to  M'llvain  &  Smith 
of  upwards  of  $3300. 

The  defendants  proved  by  Mr  Robinson  that  there  never  was 
any  such  final  estimate  in  existence. 

The  defendants  then  requested  the  court  to  charge  the  jury  as 
follows : 

1.  That  there  is  no  evidence  in  the  case  of  any  authority  in 
Wirt  Robinson  to  accept  drafts  drawn  upon  the  Company,  or  to 
make  such  a  contract  as  that  alleged  in  the  plaintiff's  declaration. 

2.  That  if  the  alleged  contract  has  been  proved,  the  condition 
upon  which  the  promise  to  pay  was  founded  has  not  been  com- 
plied with  by  the  plaintiff. 

3.  That  the  paper  dated  August  15, 1840,  is  not  an  order  upon 
the  Company  to  pay  the  money  due  to  M'llvain  &  Smith,  or  any 
part  thereof,  to  Peter  Smith. 

4.  That  obtaining  and  presenting  that  paper  was  not  a  compli- 
ance with  the  condition  in  the  alleged  contract,  and  therefore  the 
plaintiff  cannot  recover. 

5.  That  as  the  paper  is  addressed  to  Wirt  Robinson,  it  gave  the 
defendants  no  authority  to  pay  the  debt  due  to  M'llvain  &  Smith, 
if  any,  to  Peter  Smith;  and,  had  the  money  been  paid,  it  would 
have  been  no  defence  to  a  suit  brought  by  M'llvain  &  Smith  for 
the  recovery  of  the  same  debt. 

6.  That  if  the  jury  believe  there  was  nothing  due  from  the  de- 
fendants to  M'llvain  &  Smith  on  the  22d  of  July  1840,  the  plain- 
tiff cannot  recover. 

7.  That  by  the  contract  between  the  defendants  and  M'llvain 
&  Smith,  Wirt  Robinson,  the  chief  engineer,  is  the  exclusive  judge 
of  the  amount  due,  if  any,  to  said  firm,  in  the  absence  of  any  ev  i- 
dence  of  his  having  designated  any  other  person. 

8.  That  the  testimony  of  Wirt  Robinson  is  conclusive  that  there 
was  nothing  due  by  the  defendants  to  M'llvain  &  Smith,  and 
therefore  the  plaintiff  cannot  recover. 

9.  That  Peter  Smith  cannot  maintain  this  action  in  his  own 
name. 

10.  The  alleged  consideration  does  not  proceed  from  the  plain- 
tiff; therefore  he  cannot  recover. 

The  court  thus  answered  these  points : 

1.  If  the  Company  did  owe  the  firm  the  amount  of  money 
claimed,  or  any  part  of  it,  Mr  Robinson  might  for  a  valuable  con- 
sideration bind  the  Company  to  pay  it,  or  the  amount  due,  to  the 
assignee  of  the  firm.     Whether  he  did  so  bind  the  Company  by 
contract,  is  a  fact  for  you  to  decide  from  all  the  evidence. 

2.  What  the  contract  was,  if  any,  and   its   conditions,  and 
how  far  complied  with,  are  facts  for  you  to  decide.     It  is  neces- 
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sary  that  the  plaintiff  should  have  complied  with  the  conditions 
to  be  performed  by  him.     If  he  has  not,  he  cannot  recover. 

3.  The  paper  referred  to  is  not,  in  words,  an  order  on  the  Com- 
pany ;  it  is  on  Wirt  Robinson,  their  paying  agent.     A  payment 
on  it  of  any  money  due  would  have  been  a  good  payment  by  the 
Company  against  the  drawers  of  the  order. 

4.  This  paper  having  been  obtained  and  presented,  would  be  in 
substance  a  compliance  with  the  contract  as  alleged,  unless  ob- 
jected to  when  presented  on  account  of  that  want  of  form  that 
has  been  urged  against  it  on  the  trial. 

5.  We  answer,  that  this  point  is  not  correct  in  point  of  law. 

6.  This  point  is  correct,  and  the  court  assents  to  it. 

7.  This  point  is  also  correct. 

8.  If  the  testimony  of  Mr  Robinson  is  believed  to  be  true,  it 
would  be  conclusive  evidence   against  the  plaintiff,  and  would 
entitle  the  defendants  to  a  verdict.     But  you  are  to  take  all  the 
evidence ;  you  are  to  determine  on  the  credit  that  is  due  to  the 
witnesses.     You  will  reconcile  conflicting  testimony  if  you  can; 
if  you  cannot  reconcile  it,  you  will  decide  which  is  to  be  believed. 
In  this  way  you  will  determine  all  the  facts. 

9.  If  there  is  nothing  more  proved  than  a  mere  promise  to  pay 
an  admitted  balance,  the  plaintiff  cannot   sustain   this   suit;    to 
entitle  him  to  recover,  you  must  be  satisfied  from  the  evidence 
that  there  was  a  new  and  distinct  contract  made,  founded  on  some 
valuable  consideration  performed,  or  to  be  performed. 

10.  What  the  consideration  was,  and  from  whom  it  was  to  pro- 
ceed, are  facts  for  you  to  determine.     If  a  valuable  consideration 
did  exist  and  was  performed,  it  was  not  necessary  that  it  should 
proceed  from  the  plaintiff,  unless  the  contract  made  it  so. 

To  this  charge  the  defendants'  counsel  excepted. 

Strong  and  Meredith,  for  plaintiff  in  error. 
Smith  and  Darling,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — There  is  nothing  in  the  1st  bill  of  exception.  It 
amounts  at  most  only  to  an  objection  to  the  order  in  which  the 
plaintiff  below  was  proceeding  to  give  evidence  in  support  of  his 
claim;  for  if  he  failed,  after  proving  by  Mengel  that  Robinson  had 
made  a  contract  on  behalf  of  the  plaintiffs  in  error  to  pay  the 
money  claimed  in  this  action  to  Peter  Smith,  the  plaintiff  below,  to 
show  that  Robinson  had  authority  from  them  to  make  such  contract, 
the  evidence  of  Mengel  could  not  avail  the  defendant  in  error,  nor 
prejudice  the  plaintiffs  in  error;  and  the  court  would  have  been 
bound  so  to  have  directed  the  jury. 

The  2d  and  3d  bills  of  exception,  however,  are  very  material, 
and  raise  the  question,  was  Peter  Smith,  the  nominal  plaintiff,  at 
least  on  record,  a  competent  witness  to  establish  or  to  support  the 


May  1844.]  OF  PENNSYLVANIA.  325 

[Reading  Rail-road  Co.  v.  Johnson.] 

action  1  On  the  very  eve  of  commencing  this  action,  the  22d  of 
September  1840,  the  writ  being  sued  out  in  the  course  of  a  day 
or  two  following,  Peter  Smith  made  an  assignment  of  his  claim 
against  the  plaintiffs  in  error  to  his  son-in-law,  Jacob  Johnson,  for 
whose  use  this  action  is  brought,  who  gave  him  his  note  for  the 
amount,  which  Peter  Smith  assigned  to  one  of  his  sons,  and  still 
remains  unpaid.  It  is  impossible  to  avoid  coming  to  the  conclu- 
sion that  the  assignment  by  Smith  to  Johnson  was  made  for  the 
special  purpose  of  rendering  Smith  a  competent  witness  to  sup- 
port the  claim  and  insure  the  recovery  of  it.  This,  of  itself, 
according  to  the  decision  of  this  court  in  Patterson's  Executors  v. 
Reed,  is  sufficient  to  prevent  Smith's  being  made  a  competent 
witness,  by  the  assignment,  to  support  the  claim.  But  it  appears 
that  he  is  incompetent  upon  another  ground,  which  is,  that  he  has 
made  himself  liable  to  Johnson,  notwithstanding  the  guarded 
manner  in  which  the  assignment  is  drawn,  to  repay  whatever  he 
has  or  may  recover  from  Johnson  in  consideration  of  the  assign- 
ment, if  Johnson  shall  fail  to  recover  from  the  plaintiffs  in  error 
by  reason  of  their  never  having  become  or  rendered  themselves 
liable  to  pay  Peter  Smith.  The  assignment,  though  it  provides 
that  "  It  is  fully  understood  and  agreed  between  the  said  Peter 
Smith  and  the  said  Jacob  Johnson,  Jun.,  that  the  said  Johnson, 
Jun.  takes  the  assignment  and  transfer  at  his  own  risk,  and  that 
the  said  Peter  Smith  does  not  in  any  manner  become  responsible 
for  the  same,  or  any  part  thereof,  in  case  the  said  money  is  not 
recovered  from  said  M'llvain  &  Smith,  or  from  the  said  Philadel- 
phia and  Reading  Rail-road  Co.,"  yet  this  provision  will  not  pro- 
tect Peter  Smith  from  liability  to  make  good  to  Johnson  any  loss 
which  he  shall  sustain,  if  a  recovery  against  the  plaintiffs  in  error 
be  defeated  on  the  ground  that  they  never  promised  or  became 
liable  to  pay  the  claim  assigned.  If,  however,  Johnson  should 
fail  to  recover  it  merely  on  account  of  their  inability  to  pay,  then 
Peter  Smith,  by  means  of  the  clause  recited,  would  be  protected 
from  all  liability  to  Johnson  on  that  account.  But,  having  induced 
Johnson  to  believe  by  his  statement,  as  it  must  be  taken,  that  the 
plaintiffs  in  error  had  promised  and  become  liable  to  pay  the 
claim,  and  therefore  to  accept  of  the  assignment  of  it,  and  to  give 
his  note  for  the  amount,  when  in  fact  the  plaintiffs  in  error  never 
had  made  themselves  liable  in  any  way  whatever  to  pay  it,  he 
will  not  be  allowed,  under  that  or  any  other  stipulation  contained 
in  the  assignment,  to  protect  himself  from  any  falsity  or  fraud 
practised  for  the  purpose  of  inducing  Johnson  to  take  the  assign- 
ment and  give  his  note  for  the  amount  of  the  claim  assigned. 
Smith  has  stated  in  his  assignment  to  Johnson  that  the  plaintiffs 
in  error  had  promised  to  pay  and  were  liable  to  pay  it,  which 
statement  could  only  have  been  made  with  a  view,  or  at  least  was 
calculated  to  induce  Johnson  to  accept  of  the  assignment  on  the 
terms  proposed ;  and  to  hold,  by  the  tenor  of  the  assignment,  that 

vii.  —  2  c 
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Smith  was  not  to  be  liable  to  Johnson  for  the  falsity  of  such  state- 
ment, if  it  be  false,  would  be  giving  to  the  assignment  a  construc- 
tion that  would  protect  Smith  in  having  committted  a  gross  fraud 
by  means  of  a  wilful  falsehood,  which  cannot  be  tolerated  or  sanc- 
tioned. To  do  so,  would  be  contrary  to  good  morals  as  well  as 
sound  policy. 

The  4th  bill  of  exception  was  to  the  admission  of  a  paper,  signed 
by  M'llvain  &  Smith,  drawn  in  the  following  terms,  to  wit : 

"  Mr  WIRT  ROBINSON  : 

"  Sir— We  owe  Peter  Smith  the  sum  of  $3454.22,  it  being  for 
powder  furnished  us  by  the  said  Peter  Smith.  You  will  please 
accept  the  above,  and  oblige  yours, 

M'!LVAIN  &  SMITH. 

Flat  Rock  Tunnel,  August  15,  1840." 

This  paper  was  not  admissible  as  evidence  tending  in  any  de- 
gree to  show  that  the  plaintiffs  in  error  had  made  themselves  liable 
to  Peter  Smith  to  pay  him  moneys  owing  to  him  by  M'llvain  & 
Smith,  and  consequently  not  pertinent  to  the  issue  trying.  It 
cannot  be  considered  as  a  bill  of  exchange  or  order  drawn  on  the 
plaintiffs  in  error  by  M'llvain  &  Smith.  It  is  not  only  wanting 
in  terms  to  give  it  that  import,  but  it  is  not  drawn  upon  or  ad- 
dressed to  them  or  their  agent,  but  to  "  Mr  Wirt  Robinson"  in  his 
individual  character.  But  had  it  been  drawn  in  proper  form  and 
addressed  to  Mr  Robinson  as  the  agent  of  the  plaintiffs  in  error, 
it  was  not  shown  by  any  evidence  whatever  that  he  had  been 
invested  by  them  to  accept  bills  or  orders  drawn  upon  them,  so 
as  to  create  new  liabilities:  on  the  contrary,  so  far  as  any  evi- 
dence was  given  relating  to  the  matter,  it  tended  to  prove  that 
the  plaintiffs  in  error  were  opposed  to  the  acceptance  of  orders, 
or  anything  of  the  sort,  drawn  upon  them  by  their  contractors. 
Hence  the  acceptance  of  it  would  not  have  been  binding  on  them, 
so  as  to  render  it.  admissible  evidence  for  that  purpose.  No  doubt 
it  was  wise  in  the  plaintiffs  in  error  not  to  give  such  authority ; 
otherwise,  if  unable  to  pay  at  any  time  when  called  on,  they 
might,  by  reason  thereof,  have  been  subjected  to  the  expenses  and 
costs  of  fifty  or  more  suits,  instead  of  one,  upon  the  acceptance  of 
as  many  orders  drawn  in  favour  of  different  persons  by  the  same 
contractor.  An  authority,  therefore,  which  might  happen  to  be 
attended  with  such  injurious  consequences  to  those  granting  it, 
ought  to  be  shown  clearly  to  have  been  given,  and  not  inferred 
from  doubtful  or  equivocal  testimony. 

The  5th  bill  of  exception  is  to  the  admission  of  John  R.  M'llvain 
as  a  witness  on  behalf  of  the  plaintiff  below.  He  was  united  with 
Joseph  W.  Smith  in  the  contract  made  with  the  plaintiffs  in  error 
for  constructing  the  tunnel  and  doing  all  the  other  work  requisite 
to  be  done  on  the  82d  section  of  the  Philadelphia  and  Reading 
Rail-road,  and  had  become  jointly  indebted  with  Joseph  W.  Smith 
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to  Peter  Smith  for  powder  sold  to  them  while  engaged  in  con- 
structing the  tunnel ;  and  the  debt  thus  contracted  by  John  R. 
M'llvain  and  Joseph  W.  Smith  with  Peter  Smith  for  the  powder, 
is  the  same  that  Peter  Smith  is  trying  to  recover  in  this  action, 
for  the  use  of  Jacob  Johnson,  as  it  is  alleged.  M'llvain  was  ob- 
jected to  as  incompetent  on  the  ground  of  interest.  That  he  had 
been  interested  as  a  joint  debtor  with  Joseph  W.  Smith  to  Peter 
Smith,  the  plaintiff  on  record  below  in  this  action,  for  the  price  of 
the  powder  which  is  claimed  to  be  recovered  of  the  plaintiffs  in 
error,  instead  of  M'llvain  &  Smith,  was  not  denied,  but  seemed 
to  be  admitted,  and,  therefore,  unless  removed,  would  render  him 
incompetent.  But,  to  remove  it,  a  release,  executed  by  Jacob 
Johnson,  Jun.,  for  whose  use  this  suit  is  stated  to  be  brought,  was 
produced  and  shown  to  the  court  below,  whereupon  they  admitted 
Mr  M'llvain  to  testify.  The  release  is  quite  formally  drawn;  but 
then  all  the  actions,  causes  of  action  and  claims  of  every  descrip- 
tion therein  enumerated  and  released,  appear  to  be  such  only  as 
existed  against  Mr  M'llvain  alone.  The  claim  sued  for  here  is 
not  specifically  mentioned  in  the  release ;  nor  is  the  name  of  Joseph 
W.  Smith,  or  the  names  of  M'llvain  &  Smith,  as  partners  or  as  a 
firm,  mentioned  therein.  In  short,  there  appears  to  be  no  refer- 
ence to  it  whatever,  so  that  if  it  had  been  intended  not  to  release 
Mr  M'llvain  from  the  interest  which  he  had  on  account  of  his 
joint  liability  with  J.  W.  Smith  to  pay  it,  and  for  aught  that 
appears  to  the  contrary  must  still  have,  more  care  or  caution 
could  not  have  been  used  for  that  purpose. 

The  6th  bill  of  exception  was  to  the  admission  of  verbal  evi- 
dence to  prove  the  contents  of  a  final  estimate  made  in  writing  by 
the  engineer  of  the  plaintiffs  in  error,  whose  business  it  was  to 
make  it,  of  the  value  of  the  work  done  by  M'llvain  &  Smith  in 
constructing  the  82d  section  of  the  road,  which  M'llvain  testified 
was  shown  to  him  by  Robinson,  as  the  engineer  and  agent  of  the 
plaintiffs  in  error,  without  having  given  any  previous  notice  to  the 
plaintiffs  in  error  to  produce  it  on  the  trial  of  the  cause.  It  must 
be  observed  that  Mr  Robinson,  who  was  examined  as  a  witness 
for  the  plaintiffs  in  error,  testified  that  he  never  made  such  final 
estimate  as  that  which  was  offered  to  be  established  by  the  evi- 
dence objected  to ;  so  that,  if  such  previous  notice  had  been  given, 
it  would  not  have  enabled  the  plaintiffs  in  error  to  have  produced 
it  in  order  that  it  might  speak  for  itself,  seeing  they  denied  and 
gave  evidence  showing  that  it  never  existed.  I  am  therefore  rather 
inclined  to  think  that  no  error  was  committed  by  receiving  the 
evidence  for  the  purpose  offered,  as  it  would  seem  to  be  the  only 
evidence  that  the  plaintiff  below  could  have  obtained  of  the  fact, 
even  if  he  had  given  the  notice  required  by  the  plaintiffs  in  error. 

A  number  of  exceptions  have  been  taken  and  assigned  for  error 
to  the  charge  delivered  by  the  court  to  the  jury,  and  to  answers 
also  given  by  the  court  to  points  submitted  by  the  counsel  below 
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for  the  plaintiffs  in  error.  It  is,  however,  unnecessary  to  notice 
them  in  detail,  as  they  relate  principally,  if  not  entirely,  to  the 
view  which  the  court  took  of  the  evidence  given  on  the  part  of 
the  plaintiff  below  in  their  instruction  to  the  jury,  and  in  telling 
them,  in  short,  if  they  believed  it,  they  would  be  justified  in  find- 
ing a  verdict  for  the  plaintiff;  and  we  are  of  opinion  that  neither 
his  declaration  filed  in  the  case,  nor  the  evidence  given  by  him  on 
the  trial  of  it,  presents  such  a  cause  of  action  as  entitles  him  to  a 
recovery  of  his  claim.  The  cause  of  action  set  forth  in  the  decla- 
ration is  in  substance,  and  nothing  more  than,  that  the  plaintiffs 
in  error  promised  Peter  Smith,  the  defendant  in  error,  to  pay  him 
whatever  balance  was  owing  by  them  to  M'llvain  &  Smith  for 
their  work  done  on  the  rail-road,  towards  paying  a  debt  of  $4000 
which  he  said  was  owing  to  him  by  M'llvain  &  Smith,  if  M'llvain 
&  Smith  would  consent  to  it,  which  they  afterwards  did.  It  is 
very  clear,  if  such  a  promise  as  this  were  made,  that  no  consider- 
ation whatever  passed  between  the  plaintiffs  in  error  and  the 
defendant  in  error  for  it.  The  plaintiffs  in  error  did  not  receive, 
nor  were  they  to  receive  anything  for  it ;  and  it  is  equally  clear 
that  Peter  Smith,  the  defendant  in  error,  gave  up  or  parted  with 
no  right  which  he  possessed  to  induce  such  promise,  or  as  a  con- 
sideration for  it,  such  as  by  forbearing  to  sue  M'llvain  &  Smith 
for  the  debt  owing  by  them  to  him,  or  by  releasing  them  from  it. 
The  promise  of  the  plaintiffs  in  error,  if  made  at  all  as  stated  by 
the  plaintiff  in  his  declaration,  was  purely  collateral,  without  the 
shadow  of  consideration,  and  therefore  void. 

And  as  to  the  evidence  given  by  the  plaintiff  in  support  of  his 
claim,  it  appears  to  be  as  deficient  in  snowing  any  consideration 
that  would  entitle  him  to  recover  it  in  this  action,  upon  any  de- 
claration that  he  could  draw,  as  the  one  filed.  In  truth,  the  evi- 
dence is  totally  deficient  in  showing  that  any  promise  was  ever 
made  by  the  plaintiffs  in  error  to  pay  the  debt,  or  any  part  there- 
of, owing  by  M'llvain  &  Smith  to  Peter  Smith,  the  plaintiff  below. 
Anything  that  ever  passed  on  the  subject  was  with  Wirt  Robin- 
son, the  engineer  of  the  plaintiffs  in  error,  who  has  not  been 
shown  to  have  had  any  authority  from  them  to  make  such  promise 
on  their  behalf  as  is  alleged  to  have  been  made  by  them.  But, 
without  authority  from  them  to  make  such  promise,  it  is  clear 
that,  if  he  ever  did  make  it,  it  could  not  be  considered  their  pro- 
mise, nor  binding  upon  them. 

Judgment  reversed. 
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Commissioners  against  Reynolds. 

One  who,  as  attorney-in-fact  and  guardian  of  the  heirs  of  an  estate,  manages 
and  directs  the  same,  and  receives  for  his  services  a  fixed  compensation,  has  such 
an  employment  or  business  as  is  taxable  for  State  purposes. 

ERROR  to  the  Common  Pleas  of  Lebanon  county. 

The  Commissioners  of  Lebanon  county  against  John  Reynolds. 
The  parties  agreed  to  the  following  facts,  and  that  they  should  be 
considered  as  a  special  verdict : 

"John  Reynolds,  the  defendant,  is  attorney-in-fact  of  the  adult, 
and  guardian  of  the  minor  children  of  the  late  Thomas  B.  Cole- 
man  ;  as  such  he  receives  a  fixed  compensation.  The  assessor  for 
the  year  1843  returned  hirh  as  living  on  Coleman's  estate,  as  hav- 
ing the  occupation  of  boss,  estimated  the  value  or  income  of  that 
occupation  at  $2000,  and  assessed  a  lax  on  it  of  $18. 

It  is  admitted  that  the  defendant  occupies  the  premises  as 
guardian  and  attorney-in-fact,  and  that  the  amount  of  compensa- 
tion which  he  receives  is  drawn,  not  from  any  one  of  the  iron- 
works belonging  to  his  ward  and  principals,  but  from  the  general 
funds  of  their  whole  estate,  as  guardian  and  attorney  as  afore- 
said. 

The  question  submitted  for  the  decision  of  the  court  is,  Has 
John  Reynolds,  as  guardian  or  attorney-in-fact,  such  a  trade,  pro- 
fession, occupation  or  office,  as  is  made  taxable  by  the  law  of  the 
State  for  State  purposes  ? 

If  the  opinion  of  the  court  be  in  the  affirmative  upon  the  ques- 
tion, then  judgment  to  be  entered  in  favour  of  the  plaintiffs  for 
the  sum  of  $18 ;  but  if  in  the  negative,  then  judgment  to  be  en- 
tered generally  for  the  defendant." 

The  court  below  rendered  a  judgment  for  the  defendant. 

Kline,  for  plaintiff  in  error,  argued  that  the  business  of  the 
defendant  in  error  was  such  an  occupation  as  was  made  taxable, 
and  referred  to  the  Act  of  15th  April  1834,  Art.  3,  §  4, 5 ;  Act  of 
llth  June  1840,  §  2;  Act  of  15th  May  1841,  §  1 ;  Act  of  27th 
July  1842,  §  2,  7  and  16;  2  Rawle  73. 

Weidman,  contra.  The  profession,  occupation,  trade  or  employ- 
ment which  was  contemplated  by  the  Act  of  Assembly,  does  not 
embrace  the  defendant's  case.  His  business  is  that  of  an  attorney- 
in-fact,  which  it  is  in  the  power  of  his  principal  to  deprive  him  of 
at  a  moment,  or  guardian  who  may  be  removed  by,  as  he  is  under 
the  control  of,  the  Orphans'  Court:  it  is  a  mere  temporary 
vii.  — 42  2c* 
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arrangement  under  which  he  acts,  and  which  may  be  put  an  end 
to  before  the  lapse  of  the  year  for  which  the  tax  is  assessed.  It 
is  not  that  continuing  office,  occupation  or  profession,  whose  annual 
profit  it  was  the  object  of  the  Legislature  to  tax. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Among  the  various  subjects  made  taxable  by  the 
laws  of  this  State,  "  all  offices  and  posts  of  profit,  professions, 
trades  and  occupations"  are  made  so  by  the  third  clause  of  the 
fourth  section  of  the  Act  of  the  15th  of  April  1834,  (Pamph.  L. 
p.  512).  Also,  by  the  second  section  of  the  Act  of  the  llth  of 
June  1840,  (Pamph.  L.  p.  612),  "  trades,  occupations  and  profes- 
sions" are  mentioned  as  being  taxable  by  law,  and  one  mill  in  the 
dollar  thereby  added  to  the  county  rates  and  levies  for  the  use  of 
the  Commonwealth.  And  again,  by  the  first  section  of  the  Act 
of  the  15th  of  May  1841,  (Pamph.  L.  p.  393),  the  assessors  are 
required  to  take  an  oath  or  affirmation  that  they  will  rate  all 
offices  and  posts  of  profit,  professions,  trades  and  occupations,  ac- 
cording to  what  they  shall  believe  to  be  the  actual  yearly  income 
arising  therefrom.  Now,  the  only  question  presented  by  the  case 
as  stated  is,  whether  the  business  or  employment  of  the  defend- 
ant, as  therein  described,  be  made  taxable  by  the  Acts  of  Assem- 
bly, and  especially  by  the  Act  of  the  15th  of  April  1834.  He  had 
become  the  attorney-in-fact  of  some  of  the  owners  of  a  large  and 
valuable  estate,  consisting  of  lands  and  iron-works,  &c.,  and  the 
guardian  of  the  remaining  owners  of  the  same,  who  were  minors ; 
and  had  undertaken  to  superintend  and  manage  the  whole  estate, 
for  which  he  was  to  receive  and  had  been  receiving  $2000  a-year 
for  attending  to  and  managing  it.  This  was  a  business,  if  judged 
of  by  the  amount  of  the  compensation  received  for  doing  it,  that 
probably  occupied  the  most  of  his  time  as  well  as  his  attention, 
and  well  worthy  of  being  considered  an  employment  or  business, 
at  least,  either  or  both  of  which  are  clearly  embraced  or  compre- 
hended within  the  term  "  occupation,"  which  is  made  taxable  by 
the  express  terms  of  .the  Act  of  Assembly.  "Occupation,"  not 
only  in  its  popular  sense,  according  to  daily  use,  but  according  to 
its  meaning  as  explained  by  any  of  our  English  dictionaries,  em- 
braces business  or  employment  generally,  without  giving  it  any 
specific  character.  But  the  business  of  conducting  iron-works,  in 
the  manufacture  of  iron,  so  as  to  render  the  same  profitable  for 
the  owners,  requires  a  very  considerable  degree  of  skill,  derived 
from  experience  in  the  business,  as  well  as  great  vigilance  and 
unremitted  attention,  which  but  few  are  capable  of  exerting,  and 
might  well  therefore  be  considered,  perhaps,  as  being  embraced 
by  the  term  "  profession,"  which  is  also  made  taxable  by  the  Act 
of  Assembly,  and  may  possibly  be  thought  by  some  to  be  a  more 
dignified  term  than  "  occupation."  We  have  no  doubt,  however, 
that  the  employment  of  the  defendant,  as  described  in  the  case 
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stated,  is  made  taxable  not  only  by  the  letter,  but  the  plain  and 
obvious  meaning  of  the  Act,  and  that  the  court  below  erred  in 
rendering  a  judgment  in  his  favour. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 


Boggs  against  Lancaster  Bank. 

To  entitle  the  holder  of  an  accepted  draft  to  recover  against  the  acceptor,  who 
did  not  receive  value,  he  must  he  an  innocent  holder  for  value  and  without  notice 
of  the  facts  which  would  be  a  good  defence  as  between  the  drawer  and  acceptor. 

Notice  to  the  cashier  of  a  bank  that  a  draft  will  not  be  paid,  is  sufficient  notice 
to  the  bank  itself. 

The  holder  of  a  protested  bill  may  sue  the  acceptor  or  drawer,  or  both ;  but 
when  he  has  received  the  amount  from  either,  he  can  proceed  no  farther  against 
the  other. 

ERROR  to  the  District  Court  of  Lancaster  county. 

The  Lancaster  Bank  against  John  Boggs  &  Co.  This  was  an 
action  founded  upon  a  protested  draft.  The  facts  of  the  case,  and 
the  questions  which  arose  in  the  court  below,  are  stated  in  the 
opinion  of  the  court. 

Stevens,  for  plaintiff  in  error. 
Long,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  suit  was  brought  by  the  Lancaster  Bank 
against  John  Boggs  &  Co.  on  two  bills  of  exchange,  dated  5th 
December  1840,  drawn  by  John  Stouffer  on  John  Boggs  &  Co., 
and  by  them  accepted ;  one  for  $700  and  the  other  for  $800,  pay- 
able to  the  order  of  John  Stouffer  at  45  and  60  days,  and  by  him 
endorsed  to  the  Bank,  at  whose  instance  they  were  protested  for 
non-payment.  Stouffer  was  a  miller  and  distiller  in  Lancaster 
county,  and  sent  his  produce  to  John  Boggs  &  Co.,  who  were  in 
the  habit  of  making  advancements  thereon.  On  the  3d  December 
1840,  Stouffer  wrote  to  them  that  on  the  next  day  he  would  for- 
ward 19  hogsheads  of  whiskey,  and  requested  them  to  accept  the 
two  drafts,  which  they  did.  There  was  at  that  time  due  to 
Stouffer  about  $200.  He  never  sent  the  whiskey.  On  the  15th 
December  1840,  Stouffer  confessed  judgments  to  several  persons 
to  the  amount  of  $18,000.  On  hearing  this,  the  cashier  of  the 
Bank  drew  a  judgment-bond,  and  sent  it  to  Stouffer  to  be  executed, 
which  he  refused  to  do,  and  refused  a  second  time,  saying  the  Bank 
would  be  paid  out  of  the  sale  of  his  property.  Stouffer  held  these 
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two  drafts  until  the  24th  December,  and  said  he  would  not  offer 
them  for  discount  at  the  Bank,  for  he  owed  the  Bank  and  Bachman 
the  cashier,  and  if  he  showed  them  they  would  be  retained. 

The  directors  met  for  discounting  on  the  21st  December,  and 
not  again  until  the  28th.  On  the  20th  December,  Stouffer  owed 
the  Bank  $1886.29.  The  books  of  the  Bank,  at  first  view,  show 
that  these  drafts  had  been  passed  to  them  on  the  21st ;  but  it  was 
clearly  proved  that  they  were  passed  to  Bachman  in  the  Bank  on 
the  24th.  Samuel  Nailer  had  seen  the  drafts  in  Stouffer's  posses- 
sion on  the  22d  ;  he  had  made  inquiry  by  another  person  of  Boggs, 
who  had  told  him  there  would  not  be  $200  between  them  when 
their  accounts  were  closed ;  this  was  on  the  28th :  he  had  told 
Bachman  on  the  23d  that  Fre  thought  the  drafts  would  be  good  in 
the  hands  of  the  Bank.  On  the  examination  of  the  book-keeper 
of  the  Bank,  he  proved  that  no  part  of  the  $1886.29  which  Stouffer 
owed  the  Bank  was  for  notes  discounted,  nor  on  any  endorsement 
or  acceptance.  Of  course  it  was  all  due  on  over-drafts.  On  the 
24th  December  1840,  Stouffer  was  in  Bank,  in  treaty  with  Each- 
man  the  cashier,  and  he  then  agreed  to  give  the  drafts  to  the 
Bank,  and  he  was  to  receive  $400  more.  There  was  nothing  said 
of  his  giving  any  note  or  security  for  these  $400,  but  it  was  then 
paid  to  him  on  his  check.  There  was  no  entry  in  the  books  of  the 
date  of  the  transfer  of  these  drafts  to  the  Bank ;  but  the  date  of 
Stouffer's  check,  which  was  then  given,  proved  the  time.  There 
was  no  proof  that  any  director  knew  of  the  transaction  until  the 
next  meeting  of  the  board,  on  the  28th ;  and  no  proof  of  any 
authority  given  to  Bachman  to  discount,  or  of  his  ever  having 
done  so  except  in  this  case.  In  the  forenoon  of  the  28th,  and 
before  the  directors  met,  Boggs  went  to  the  Bank,  and  then  Bach- 
man told  him  the  Bank  had  discounted  the  drafts  on  the  21st. 
This  was  not  true.  Boggs  then  gave  notice  that  he  did  not  owe 
the  money,  and  would  not  pay  it.  In  the  mean  time,  Stouffer  had 
made  an  assignment  in  trust  for  his  creditors,  and  named  the 
Lancaster  Bank,  "  amount  not  recollected,"  in  the  second  class. 
In  August  1842,  the  report  of  the  auditor  on  the  account  of  his 
assignee  was  confirmed :  by  it,  it  appeared  that  the  Lancaster 
Bank  claimed  the  whole  amount  of  $1886.29  and  $400,  and  re- 
ceived as  its  dividend  $1517.59. 

There  is  no  doubt  but  that  the  maker  of  a  note  or  acceptor  of 
a  draft  is  liable  to  an  innocent  bona 'fide  holder,  although  he  made 
the  note  or  accepted  the  draft  for  the  accommodation  of  the  payee 
or  drawer;  but  it  maybe  otherwise  where  the  holder  did  not 
receive  it  in  the  ordinary  course  of  business  and  for  a  valuable 
consideration,  or  after  notice.  The  defendants  contended  that 
Bachman  was  personally  liable  to  the  Bank  for  paying  over-drafts ; 
that  instead  of  taking  these  drafts  in  the  ordinary  course  of  busi- 
ness, he  paid  Stouffer  8400  to  induce  him  to  give  them ;  for  $400 
to  a  man  notoriously  insolvent,  without  an  endorser  or  any  secu- 
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rity,  can  be  considered  as  nothing  else.  As  to  the  Bank,  its 
directors  knew  nothing  of  this  until  the  28th,  after  notice;  and  it 
does  not  appear,  except  by  this  suit,  that  they  ever  recognised  or 
ratified  the  conduct  of  Bachman ;  and  if  notice  was  given  to  them, 
as  it  clearly  was  before  they  met  as  a  board  on  the  28th,  it  was 
sufficient.  Now,  if  there  was  notice  to  the  acting  officer  of  the 
Bank,  it  was  notice  to  the  Bank;  he  is  the  Bank's  agent  for  this 
purpose,  though  he  may  not  have  any  power  to  discount  notes. 
A  ratification  after  an  act  done  may,  as  to  the  agent,  be  the  same 
as  a  previous  authority;  but  where  the  act  affects  one  not  a  party' 
to  the  transaction,  nor  cognizant  of  it,  the  case  is  different.  If 
the  jury  believe  that  the  directors  had  notice  before  they  gave 
effect  and  validity  to  this  act  of  Bachman,  the  Bank  is  not  an 
innocent  holder. 

I  do  not  understand  the  Judge  where  he  says,  "  It  is  immaterial 
whether  these  drafts  were  discounted  on  the  21st  or  28th,  or  not 
at  all ;  by  endorsement  or  delivery  they  became  the  property  of 
the  plaintiffs  on  the  24th."  It  does  not  mean  whether  the  direct- 
ors agreed  to  Bachman's  act  in  giving  $400  to  a  man  he  knew  to 
be  insolvent,  whether  without  a  note  or  with  one ;  nor  does  he 
mean  whether  for  value  or  not,  or  after  notice  or  not :  at  least  I 
suppose  so :  but  his  expression  would  lead  the  jury  to  think  such 
was  the  law.  It  must  be  left  to  the  jury,  if  it  be  not  too  plain  to 
doubt  about,  that  Boggs  came  to  give  notice  to  the  Bank,  not  to 
take  these  bills.  The  falsehood  of  Bachman,  that  the  Bank  had 
discounted  them  on  the  21st,  left  him  nothing  to  do  but  to  say, 
"  they  will  not  be  paid ;"  and  if  the  directors  took  or  sanctioned 
the  taking  of  them  after  that,  the  Bank  is  not  an  innocent 
holder. 

I  cannot  see  how  the  Judge  was  led  into  another  mistake.  The 
holder  of  a  protested  bill  may  sue  the  acceptor,  or  drawer,  or 
both ;  but  when  he  has  recovered  the  amount  from  either,  he  can 
proceed  no  farther  against  the  other.  Here  the  Bank  had  re- 
ceived more  than  three-fifths  of  their  debt  from  Stauffer's  assignee, 
and  therefore  has  no  colour  of  claim  against  the  defendants  for 
that  amount.  As  to  the  Bank  recovering  for  the  use  of  the  other 
creditors,  they  have  no  more  right  to  do  so  than  they  have  a  right 
to  receive  for  my  use.  If,  then,  the  plaintiffs  are  to  recover,  it 
can  only  be  the  balance,  deducting  what  has  been  received  from 
the  drawer ;  and  it  may  depend  upon  testimony  which  may  be 
more  full  than  we  have  it,  whether  the  $400  given  by  Bachman 
is  to  be  taken  into  the  calculation.  It  appears  that  the  defendant 
owed  Stouffer  about  $200 ;  he  could  have  recovered  that ;  and  it 
would  seem  £at  the  plaintiffs  are  entitled,  at  all  events,  to  so 
much. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Manufacturers'  and  Mechanics'  Bank  against 
Bank  of  Pennsylvania, 

An  absolute  deed  of  conveyance  of  land  with  a  separate  defeasance  delivered 
to  the  grantor,  compose  a  mortgage ;  and  if  the  deed  be  recorded  and  the  defea- 
sance not,  it  is  void  as  an  unrecorded  mortgage  against  subsequent  liens ;  but  it 
is  good  and  effectual  as  a  lien  against  a  subsequent  lien  creditor  who  had  actual 
notice  of  the  true  state  of  the  case. 

Separate  judgments  against  a  principal  and  surety  do  not  extinguish  the  rela- 
tion between  them.  Hence,  if,  after  judgment,  the  creditors  agree  for  a  sufficient 
consideration  to  give  time  to  the  principal,  the  surety  will  be  thereby  discharged. 

A  mortgage  limited  to  a  trustee,  with  power  to  sell  for  the  payment  of  the  debt 
secured  by  it,  is  not  a  voluntary  assignment  for  the  benefit  of  a  creditor  or  credit- 
ors, such  as  must  be  recorded  within  the  period  prescribed  by  the  statute  provided 
for  such  a  case. 

A  mortgage  imperfectly  recorded  is  ineffectual  as  a  lien  against  subsequent 
judgment  creditors;  but  if  there  be  a  second  mortgage  between  the  first  and  the 
judgments  in  point  of  time,  to  whom  the  proceeds  of  the  mortgaged  premises 
when  sold  would  be  paid,  and  this  mortgagor  had  actual  notice  of  the  first  mort- 
gage when  he  took  his  own,  the  first  mortgage  is  good  as  to  him,  and  therefore 
entitled  to  have  the  money  appropriated  to  it. 

ERROR  to  the  Common  Pleas  of  Union  county. 
The  Manufacturers'  and  Mechanics'  Bank  against  The  Presi- 
dent, Directors  &  Co.  of  the  Bank  of  Pennsylvania,  the  West 
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Branch  Bank  at  Williamsport,  and  the  Bank  of  the  United  States. 
This  was  an  issue  directed  by  the  court  to  try  the  right  to  the 
proceeds  of  the  sale  of  the  real  estate  of  John  H.  Cowden. 

The  claims  of  the  respective  parties  were  founded  on  the  fol- 
lowing facts: 

On  the  24th  April  1841,  John  H.  Cowden  conveyed  the  land,  the 
proceeds  of  the  sale  of  which  were  the  subject  of  controversy,  by 
an  absolute  deed,  to  one  of  the  directors  of  the  Manufacturers' 
and  Mechanics'  Bank,  for  the  consideration  of  $30,000.  When 
this  deed  was  delivered,  the  following  defeasance  was  given  to  the 
grantor : 

"1841,  April  24.  Deed,  John  H.  Cowden  to  James  Hunt,  for 
three  tracts  of  land,  mills  and  improvements  in  Lycoming  town- 
ship, Lycoming  county,  Pennsylvania. 

I  hereby  testify  and  declare  that  the  above-mentioned  convey- 
ance to  James  Hunt  is  given  for  the  purpose  of  securing  to  the 
Manufacturers'  and  Mechanics'  Bank  of  the  Northern  Liberties 
in  the  city  of  Philadelphia,  payment  of  a  certain  promissory  note 
drawn  by  J.  G.  Boyd  in  favour  of  the  said  Bank,  endorsed  by  the 
said  J.  H.  Cowden,  for  $30,000,  dated  April  16,  1841,  and  paya- 
ble six  months  after  date,  with  the  express  understanding  and 
agreement  that  in  case  the  said  note  shall  not  be  paid  at  its  matu- 
rity, that  the  said  James  Hunt,  his  heirs  or  assigns,  shall  sell  or 
dispose  of  the  said  premises  at  public  sale  to  the  highest  and  best 
bidder  for  the  same,  giving  at  least  ten  days'  previous  notice  of 
the  time  of  said  sale  in  Williamsport,  and  apply  the  purchase  money 
in  payment  of  the  said  note ;  and  if  any  surplus  remains,  deduct- 
ing the  costs  of  said  sale  and  interest  on  the  note,  to  pay  the  same 
to  the  said  John  H.  Cowden.  The  payment  of  the  said  note  being 
also  further  secured  by  the  bond  and  warrant  of  attorney  of  the 
said  John  G.  Boyd  and  John  H.  Cowden  to  the  said  Bank,  for 
$30,000,  dated  April  16,  1841,  payable  six  months  after  date. 
And  upon  payment  of  said  note  at  maturity,  the  said  bond  to  be 
cancelled,  and  the  said  premises  to  be  reconveyed  to  the  said  John 
H.  Cowden,  his  heirs  and  assigns  for  ever,  but  not  otherwise. 

JACOB  F.  HECKLEY, 
One  of  the  Directors  of  the  said  Bank." 

The  deed  was  recorded  on  the  21st  October  1841,  but  the  de- 
feasance was  not  recorded  at  all. 

The  claim  of  the  Bank  of  Pennsylvania  was  founded  upon  the 
following  deed : 

"  This  indenture,  made  the  4th  day  of  June,  in  the  year  of  our 
Lord  1841,  between  John  H.  Cowden,  of  th^  county  of  Lycom- 
ing, in  the  State  of  Pennsylvania,  of  the  one  part,  and  Joseph 
Trotter,  of  the  city  of  Philadelphia,  Esq.,  cashier  of  the  Bank  of 
Pennsylvania,  of  the  other  part.  Whereas  the  President,  Directors 
and  Company  of  the  Bank  of  Pennsylvania  are  the  holders  of  J. 
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G.  Boyd's  draft  on  Boyd  &  Cleaver  for  $25,000,  dated  the  1st  day 
of  May  1841,  payable  six  months  after  date  to  the  order  of  the 
said  John  H.  Cowden,  which  draft  has  been  accepted  bf  the  said 
drawees,  and  has  been  endorsed  by  the  said  John  H.  Cowden  to 
the  said  Bank ;  and  whereas  the  said  John  H.  Cowden  is  desirous 
of  securing  to  the  said  Bank  the  payment  of  the  said  draft  at  its 
maturity,  now  this  indenture  witnesseth  that  the  said  John  H. 
Cowden,  as  well  in  consideration  of  the  premises  and  of  the  trust 
hereinafter  declared,  as  of  the  sum  of  $1  lawful  money  unto  him 
paid  by  the  said  Joseph  Trotter  at  the  time  of  the  execution  here- 
of, the  receipt  whereof  is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  released  and  confirmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  release  and  confirm  unto  the  said  Joseph 
Trotter,  his  heirs  and  assigns,  all  and  singular  the  messuages, 
lands,  tenements,  hereditaments  and  real  estate  of  him,  the  said 
John  H.  Cowden,  situate,  lying  and  being  in  the  county  of  Lycom- 
ing  aforesaid,  as  if  the  same  were  herein  particularly  mentioned 
and  described,  together  with  all  and  singular  the  rights,  liberties, 
privileges  and  appurtenances  whatever  thereunto  belonging  or 
appertaining,  and  the  reversions  and  remainders,  rents,  issues  and 
profits  thereof,  and  all  the  estate,  right,  title,  interest,  property, 
claims  and  demands  whatsoever,  of  him  the  said  John  H.  Cowden, 
of,  in  and  to  the  same,  to  have  and  to  hold  all  and  singular  the  he- 
reditaments and  premises  hereby  granted,  or  mentioned  and  intend- 
ed so  to  be,  with  the  appurtenances  unto  the  said  Joseph  Trotter, 
his  heirs  and  assigns,  to  and  for  the  only  proper  use  and  behoof 
of  the  said  Joseph  Trotter,  his  heirs  and  assigns  for  ever ;  in  trust 
nevertheless,  in  case  default  shall  be  made  in  payment  of  the 
above-mentioned  draft  at  maturity,  to  sell  the  premises  hereby 
conveyed  at  such  time  or  times,  and  in  such  parts  or  parcels,  and 
to  such  extent  as  may  be  requisite,  either  by  public  or  private 
sale,  and  by  good  and  sufficient  conveyance  and  assurances  in  the 
law  to  grant  and  convey  the  same  to  the  purchaser  or  purchasers 
thereof,  freed,  released  and  discharged  from  all  equity  of  redemp- 
tion or  other  estate  or  interest  of  the  said  John  H.  Cowden,  his 
heirs  and  assigns,  of,  in  and  to  the  same,  or  any  part  thereof,  and 
also  discharged  from  liability  on  account  of  the  application  of  the 
purchase  money ;  and  out  of  the  proceeds  thereof,  after  discharg- 
ing all  the  expenses  and  costs  attending  the  execution  of  the  trust, 
to  pay  to  the  President,  Directors  and  Company  of  the  Bank  of 
Pennsylvania,  or  their  assigns,  the  full  amount  of  the  aforesaid 
draft,  or  so  much  money  as  may  remain  unpaid  and  be  owing 
thereon,  including  all  interest  which  may  have  accrued  thereon, 
and  the  residue  if  any,  and  the  remaining  estates  unsold,  after  the 
payment  and  discharge  of  said  draft  as  aforesaid,  to  pay  over  and 
reconvey  to  the  said  John  H.  Cowden,  his  heirs,  executors,  adminis- 
trators and  assigns,  to  a«d  for  his  and  their  own  proper  use  and 
behoof  for  ever :  Provided,  however,  that  if  the  said  draft  shall 
vn.  — 43  SD 
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be  paid  and  taken  up  at  its  maturity,  or  thereafter,  before  any  of 
the  hereby  granted  premises  shall  have  been  sold  as  aforesaid, 
then  the  said  trust  shall  cease  and  determine,  and  the  said  Joseph 
Trotter,  his  heirs  or  assigns,  shall  at  the  proper  costs  and  charges 
of  the  said  John  H.  Cowden,  his  heirs  or  assigns,  grant  and  recon- 
vey  all  the  hereby  granted  premises  unto  the  said  John  H.  Cow- 
den,  his  heirs  and  assigns,  as  in  his  and  their  first  and  former 
estate  and  title  therein,  immediately  prior  to  the  execution  thereof. 
In  witness  whereof,  the  said  parties  to  these  presents  have  here- 
unto interchangeably  set  their  hands  and  seals,  the  day  and  year 

first  herein  above  written.  T        TT  r- 

JOHN  H.  COWDEN,  [L.  s.J " 

This  deed  was  recorded  on  the  8th  November  1841. 

The  Bank  of  the  United  States  claimed  upon  a  judgment  for 
$2591.35  against  John  H.  Cowden,  entered  on  the  10th  May  1841. 
Of  this  judgment  the  West  Branch  Bank  became  the  beneficial 
owner;  and  it  appeared  that  the  judgment  was  obtained  upon  a  note 
of  William  Willard,  upon  which  John  H.  Cowden  was  an  endorser. 
It  also  appeared  that  the  Bank  had  obtained  a  judgment  against 
William  Willard  of  the  same  date,  and  on  the  13th  October  1841, 
in  relation  to  it  and  other  judgments  against  Willard,  the  Bank 
entered  into  the  following  agreement : 

"  United  States  Bank,  now  for  the  use  of  West  Branch  Bank,  v. 
William  Willard.  No.  35  February  term  1841.  Judgment  May 
10th  1841.  $2591.38. 

It  is  now  agreed  that  William  Willard  authorized  the  protho- 
notary  to  enter  judgment  for  the  amount  of  the  note  in  No.  176 
of  August  term  1841,  and  that  he  does  not  appeal  from  the  award 
in  No.  115  of  August  term  1841,  and  that  all  proceedings  shall  be 
stayed  in  all  the  above  judgments  one  year  from  this  date,  pro- 
vided said  Willard  pays,  on  or  before  the  3d  of  November  next, 
the  amount  of  all  the  interest  due  upon  said  claims  up  to  the  expi- 
ration of  this  stay  of  proceedings ;  and  as  these  judgments  are 
asked  to  create  liens  as  security,  said  Willard  shall  notwithstand- 
ing be  allowed  out  of  the  sum  all  legal  and  equitable  set-offs  he 
now  has  or  may  have.  It  is  further  agreed  that  the  amount  paid 
as  interest  by  said  Willard  may  be  applied  to  discharge  or  lessen 
one  or  more  of  the  aforesaid  judgments,  as  said  Willard  may 
direct. 

The  set-offs  to  be  presented  for  adjustment  within  six  months, 
and  said  Willard  to  procure  the  assent  of  his  endorser  Ford  & 
Beebo  to  this  stay  of  proceeding  in  the  judgment  in  which  they 
are  concerned  before  the  3d  day  of  November  next.  If  the  above 
and  foregoing  is  objected  to  by  the  Board  of  Directors  at  their 
next  or  second  meeting,  this  agreement  to  be  inoperative,  and  said 
Willard  to  have  notice  of  the  same,  and  to  be  reinstated  as  he 
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now  is  with  all  his  present  rights  and  privileges  in  the  aforesaid 
suits  and  judgments. 

WILLIAM  WILLARD. 

JAMES  ARMSTRONG, 
October  13,  A.  D.  1841.  Attorney  for  Bank." 

The  Philadelphia  Bank  claimed  on  a  judgment  against  John  H. 
Cowden,  entered  9th  November  1841,  for  a  balance  of  $6730.40. 

J.  &  R.  Elliott  claimed  on  a  judgment  against  John  H.  Cowden, 
entered  the  15th  November  1841,  for  $1579.15. 

The  West  Branch  Bank  claimed  on  a  judgment  against  John  H. 
Cowden  for  $15,495,  entered  on  the  13th  January  1842.  There 
were  several  other  judgments  of  later  date,  but  enough  is  stated 
to  exhibit  the  points  made  and  decided. 

The  court  below  was  of  opinion  that  the  deed  to  the  Manufac- 
turers' and  Mechanics'  Bank,  which  was  recorded,  and  the  defea- 
sance which  accompanied  its  execution,  which  was  not  recorded, 
were  in  law  a  mortgage;  and  that  the  omission  to  record  the 
defeasance  with  the  deed  rendered  it  void  as  an  encumbrance 
against  the  real  estate  of  John  H.  Cowden,  and  therefore  the 
plantiffwas  not  entitled  to  recover,  although  the  jury  might  be- 
lieve that  the  Bank  of  Pennsylvania  had  actual  notice  of  the  real 
nature  of  the  transaction  between  the  Manufacturers'  and  Mecha- 
nics' Bank  and  John  H.  Cowden. 

The  court  was  also  of  opinion  that  the  other  lien  creditors  were 
entitled  to  be  paid  according  to  the  priority  of  their  liens. 

Pleasants  and  Bellas,  for  plaintiff  in  error. 
Greenough  and  Maynard,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  Manufacturers'  and  Mechanics'  Bank,  the 
United  States  Bank,  the  Bank  of  Pennsylvania,  the  Philadelphia 
Bank,  J.  &  R.  Elliott,  and  the  West  Branch  Bank,  stand  as  claim- 
ants on  the  fund  in  court,  in  the  order  of  priority  in  which  I  have 
named  them ;  and  I  shall  dispose  of  the  objections  to  their  claims 
in  the  same  order. 

The  Manufacturers'  and  Mechanics'  Bank  claim  by  a  deed 
which  is  in  form  an  absolute  conveyance  to  a  third  person,  from 
whom  they  have  acquired  the  legal  title ;  but  which  is  proved  by 
a  written  specification  of  conditions  delivered  on  the  part  of  the 
Bank,  and  by  parol  evidence,  to  be  a  mortgage  in  trust  to  secure 
the  payment  of  a  note  for  $30,000  discounted  by  the  Bank.  This 
deed  was  not  recorded  till  the  lien  of  the  United  States  Bank  and 
.that  of  the  Philadelphia  Bank  had  taken  effect.  The  specification 
of  conditions  has  not  been  recorded  at  all ;  and  hence  an  argument 
that  the  whole  is  inoperative  as  a  lien,  on  the  principle  of  Friedly 
v.  Hamilton,  (17  Serg.  4*  Rawh  70),  in  which  the  absolute  part 
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of  a  mortgage  which  had  been  recorded  without  the  defeasance 
was  postponed,  by  a  strict  construction  of  the  recording  Acts,  to 
the  liens  of  subsequent  creditors.  In  favour  of  all  but  the  Bank 
of  Pennsylvania,  the  objection  is  decisive,  though  it  has  been 
argued  on  the  other  side  that  a  verbal  defeasance  could  not  be 
recorded.  What  then  ?  This  defeasance  was  not  a  verbal  one  ; 
and,  if  it  were,  let  those  who  choose  to  lend  on  a  form  of  security 
which  is  incapable  of  being  made  record  notice,  take  the  conse- 
quences. Better  they  should  suffer  than  that  creditors  should  be 
kept  at  bay  by  a  deceptive  appearance  given  to  the  ownership  of 
their  debtor's  property.  It  might  bear  an  argument,  whether  a 
mortgage  exhibited  to  the  world  as  an  absolute  deed  would  not  be 
fraudulent  even  by  the  13  Elizabeth.  Be  that  as  it  may,  a  mort- 
gage thus  imperfectly  recorded  is  void  as  an  unrecorded  mortgage 
against  subsequent  liens.  It  was  proved,  however,  that  the  Bank 
of  Pennsylvania  had  actual  notice  of  the  true  state  of  the  case, 
and  the  mortgage  is  consequently  good  against  it,  on  the  principle 
of  Jaques  v.  Weeks,  (7  Watts  261),  though  it  would  be  inoperative 
against  those  who  are  more  remote.  Of  the  influence  of  this  on 
the  result,  something  will  be  said  in  the  sequel. 

Next  in  order  stands  the  judgment  of  the  United  States  Bank, 
which  is  impugned  on  the  ground  that  the  Bank  had  discharged 
it  by  giving  time  to  Willard,  for  whom  Cowden,  the  debtor,  was 
liable  as  a  surety.  The  facts  are,  that  on  the  10th  May  1841 
judgments  were  obtained  respectively  against  Willard  as  the 
maker,  and  against  Cowden  as  one  of  the  endorsers  of  a  note  dis- 
counted by  the  Bank ;  and  that  on  the  13th  of  October  following, 
the  West  Branch  Bank,  having  become  the  beneficial  owner  of  the 
debt,  agreed  to  stay  execution  on  the  judgment  against  Willard 
for  a  year,  provided  he  would  pay  the  accruing  interest  for  the 
whole  period  on  the  3d  of  November  ensuing,  and  not  appeal  from 
a  certain  award  of  arbitrators.  The  interest  was  not  paid,  and  it 
is  urged  that  as  the  agreement  was  exploded,  it  is  to  be  considered 
as  if  it  had  not  been  made.  But  the  Bank  had  certainly  disenti- 
tled itself  to  sue  out  execution  during  the  three  weeks  which  pre- 
ceded the  default ;  a  short  period,  to  be  sure,  but  not  the  less 
decisive  for  that.  Why  then  was  not  Cowden,  the  endorser, 
released?  Because,  it  is  said,  he  had  been  fixed,  and  the  relation 
he  had  borne  to  the  maker  was  extinguished,  by  the  judgment 
against  him.  Pole  v.  Ford  (2  Chitty  R.  125)  is  certainly  to  that 
effect,  but  in  Westminster  Hall  it  stands  alone.  It  is  imperfectly 
reported,  and  the  ground  of  the  decision  is  indistinctly  disclosed ; 
but  it  seems  that  the  holder,  having  obtained  judgments  respec- 
tively against  the  drawer  and  the  acceptor,  abandoned  a  fieri 
facias  sued  out  by  him  against  the  latter,  and  gave  him  time  "  by 
receiving  another  security  from  him  to  pay  at  a  future  time." 
Whether  this  was  the  acceptor's  own  engagement  which  would 
operate  as  an  extension  of  the  original  credit,  or  merely  a  collate- 
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ral  which  would  not,  is  not  stated ;  but  the  court  is  said  to  have 
"  determined  that  the  withdrawing  the  fieri  facias  against  the 
acceptor  did  not  discharge  the  drawer,  and  that  the  rule  that 
giving  indulgence  without  the  consent  of  the  drawer  discharges 
such  drawer,  does  not  apply  after  judgment."  There  is  no  such 
rule ;  for  mere  indulgence,  without  an  agreement  to  tie  up  the 
holder's  hands,  has  no  such  effect  either  before  or  after  judgment; 
but  as  a  distinction  was  taken  as  to  time,  it  is  fair  to  infer  that 
the  indulgence  was  such  as  would  have  released  the  drawer,  had 
it  been  in  time  to  be  set  up  as  a  defence  to  the  action  against  him. 
No  reason  is  given  for  the  settling  effect  ascribed  to  the  judgment, 
and  it  would  be  hard  to  find  one.  The  law  of  principal  and  surety 
is  doubtless  not  indiscriminately  applicable  to  drawers  or  endor- 
sers and  acceptors  or  makers ;  for  an  endorser  cannot  compel  the 
holder  to  go,  in  the  first  instance,  against  those  for  whom  he  is 
conditionally  liable,  as  has  been  held  in  Beebe  v.  The  West  Branch 
Bank  at  the  present  term.  But  where  the  holder  has  disabled 
himself  by  a  binding  engagement  to  give  time,  it  is  clear  and 
indisputable  law  that  the  endorser  is  discharged.  And  the  rea- 
sons for  it  show  that  it  is  immaterial  when  the  disability  was 
incurred.  "  The  rule,"  says  Mr  Chitty,  "  is  founded  on  the  prin- 
ciple that  the  holder,  by  entering  into  a  binding  engagement  to 
give  time  to  the  acceptor,  renders  him  less  active  in  endeavouring 
to  satisfy  the  bill  than  he  probably  would  otherwise  be  if  he  con- 
tinued liable  to  an  immediate  action  at  the  suit  of  the  holder ; 
besides,  if  a  holder  agree  to  give  indulgence  for  a  certain  period 
of  time  to  any  one  of  the  parties  to  the  bill,  this  takes  away  his 
right  to  call  upon  thai  party  before  the  period  expires ;  and  not 
only  to  call  on  him,  but  on  all  the  intermediate  parties ;  for  other- 
wise, if  he  were  to  oblige  them  to  pay  the  bill,  they  would  imme-\ 
diately  resort  against  the  very  person  whom  the  holder  had 
indulged,  which  would  be  inconsistent  with  the  agreement  and  a, 
fraud  on  him."  Treatise  on  Bills  443-3.  The  latter,  which  is  said 
to  be  one  of  the  reasons  also,  in  a  note  to  Maltby  v.  Carstairs,  (1 
Man.  fy  Ry-  562),  is  the  identical  reason  that  the  release  of  a  joint 
obligor  discharges  his  fellow.  The  obligee  is  bound  to  make  his 
release  good,  in  the  only  way  he  can,  by  protecting  the  releasee 
from  contribution,  and  consequently  by  not  exacting  payment  from 
one  whom  it  would  entitle  to  demand  it.  Now  to  apply  Mr 
Chitty's  reasons.  In  the  first  place,  to  give  time  to  an  acceptor 
after  judgment,  would  certainly  render  him  less  active  in  endea- 
vouring to  pay  than  he  would  be,  did  he  live  in  the  constant  fear 
of  an  execution ;  and,  in  the  second,  to  let  loose  an  endorser  on 
him  would  be  equally  irreconcilable  to  an  agreement  to  give  him 
time,  whether  it  were  before  judgment  or  after  it.  How  would 
this  Bank  have  performed  its  engagement  to  Willard,  had  it  made 
Cowden  take  up  the  note  and  pounce  upon  him,  as  he  probably 
would  have  done  had  he  been  goaded  to  it  by  an  execution  ?  It 

vn.  — 2o* 
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would  have  been  a  palpable  breach  of  faith ;  and  to  prevent  it,  for 
Willard's  sake,  we  must  hold  that  the  judgment  against  Cowden 
was  discharged  ;  for  to  protect  the  one  without  releasing  the  other 
would  be  an  injury  to  the  latter  by  suspending  his  recourse  to  the 
principal,  for  which  he  must  have  a  remedy  somewhere.  A  judg- 
ment may  perhaps  fix  an  endorser  at  law,  as  a  court  of  equity  is 
a  surety's  peculiar  forum;  but  that  does  not  seem  to  have  been 
the  ground  of  the  decision  in  Pole  v.  Ford ;  nor  was  there  a  ne- 
cessity for  sending  the  drawer  into  equity  for  an  injunction,  as  a 
common-law  court  has  an  equitable  jurisdiction  over  its  writs  of 
execution,  which  it  exercises,  for  example,  in  sometimes  setting 
its  judgments  against  each  other ;  and  matter  of  defence  subse- 
quent to  judgment  may  be  tried  on  a  scire  facias.  Three  years 
after  that  decision  came  the  American  case  of  Lenox  v.  Prout,  (3 
Wheat.  120),  in  which  the  point  was  ruled  in  the  same  way;  but 
whether  on  the  authority  of  Pole  v.  Ford  is  not  said ;  and  with 
what  accuracy,  let  the  ground  assumed  for  the  decision  determine. 
"  The  reason  is  obvious,"  said  the  Judge  who  delivered  the  opinion 
of  the  court,  "  for  by  the  judgment  they  have  both  become  prin- 
cipal debtors;  and  if  the  endorser  suffers  injury  by  the  negli- 
gence of  the  judgment  creditor,  it  is  clearly  his  own  fault,  it  being 
his  duty  to  pay  the  money,  in  which  case  he  may  take  under  his 
own  direction  the  judgment  obtained  against  the  maker."  Take 
it  under  his  direction  when  it  has  been  crippled  by  the  holder's 
agreement !  He  could  no  more  have  sued  out  execution  on  it 
before  the  expiration  of  the  time  given,  than  could  the  plaintiff 
who  obtained  it.  Nor  could  he  proceed  by  action  on  the  contract 
of  endorsement  consistently  with  that  plaintiff's  engagement. 
The  Judge  was  mistaken,  too,  in  saying  that,  under  the  circum- 
stances of  the  supposed  case,  it  was  the  duty  of  the  endorser  to  take 
up  the  paper.  His  engagement  to  pay  is  conditional ;  and  it  is  an  in- 
disputable principle  that  he  who  waives  performance  of  a  condition, 
waives  any  right  that  would  otherwise  spring  from  the  want  of  it. 
The  same  principle  is  applicable  to  a  covenant,  prevention  by  the 
covenantee  being  equivalent  to  performance.  An  endorser  engages 
to  pay  if  the  maker  do  not ;  and  the  holder  cannot  compel  him  to 
pay,  having  deprived  him  of  the  chance  on  which  he  relied  of 
being  relieved  from  it.  It  may  be  that  his  engagement  ceases  to 
be  conditional  at  the  rendition  of  the  judgment,  but  he  is  not  the 
less  a  surety  who  may  be  injured  by  the  conduct  of  his  principal. 
I  have  called  what  was  said  in  Lenox  v.  Prout,  a  dictum ;  and  an 
examination  of  the  case  will  justify  the  remark,  for  there  was  no 
engagement  to  give  time.  There  was  no  more  in  it  than  a  request 
to  proceed,  which,  between  endorser  and  holder,  is,  we  have  said, 
of  no  obligatory  force,  as  well  before  judgment  as  after  it.  It  is  to 
be  regretted  that  this  case  was  inadvertently  received  as  authority 
in  Bay  v.  Tallmfidge,  (5  Johns.  Ch.  315),  by  a  chancellor  whose 
well-earned  reputation  has  given  it  currency  as  establishing  a 
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rule  of  general  equity  that  judgment  against  principal  and  surety 
extinguishes  the  relation  between  them  as  to  every  one  but  them- 
selves. Such  a  rule  has  no  place  in  the  jurisprudence  of  Pennsyl- 
vania. It  was  not  recognised  in  The  Commonwealth  v.  Miller's 
Administrators,  (8  Serg.  <£•  Rawle  452) ;  and  notwithstanding  the 
doubt  expressed  by  my  brother  ROGERS  in  The  Commonwealth  v. 
Haas,  (16  Serg.  4*  Rawle  252),  it  was  expressly  rejected  in  Pott 
v.  Abrahams,  (1  Watts  fy  Serg.  158).  The  root  of  the  error  seems 
to  consist  in  taking  for  granted  that  when  the  engagement  of  the 
endorser  ceases  to  be  conditional,  he  necessarily  ceases  to  be  a 
surety.  The  engagement  of  a  surety  in  a  bond  is  unconditional 
from  the  first,  and  his  right  to  compel  the  obligee  to  sue  would  be 
of  little  avail,  were  the  latter  bound  to  proceed  no  further  than 
judgment.  The  surety  might  pay  the  debt,  it  is  true ;  but  it  has 
been  gravely  doubted  whether  the  judgment  would  not  be  ipso 
facto  discharged.  He  is,  however,  not  bound  to  pay  it  before  he 
can  at  least  indirectly  originate  an  action  on  the  security,  it  being 
clear,  as  was  held  in  Wright  v.  Simpson,  (6  Vez.  734),  that  on  de- 
positing a  sum  sufficient  to  cover  the  expense,  he  may  compel  the 
creditor  to  do  the  best  he  can  for  him  by  collecting  the  debt  from 
the  principal,  (1  Story  Eq.  §  327) ;  and  in  that  respect,  equity 
even  falls  behind  the  civil  law,  which  requires  the  principal  to  be 
sued  in  the  first  instance.  In  the  case  before  us,  it  is  unnecessary 
to  resort  to  anything  else  than  the  ordinary  principle,  that,  if  the 
creditor  impairs  a  security  taken  from  the  principal,  he  discharges 
him,  in  order  to  show  that  the  judgment  of  the  United  States  Bank 
is  to  be  laid  out  of  the  case ;  and  what  is  the  state  of  the  game 
between  the  others  1 

The  lien  of  the  Bank  of  Pennsylvania  thus  becomes  the  second 
piece  on  the  board ;  and  the  objection  made  to  it  is,  that  the  con- 
veyance by  which  it  was  created  is  not  a  mortgage,  but  an  assign- 
ment in  trust  to  pay  a  particular  creditor ;  and  that,  as  it  was  not 
recorded  within  the  period  prescribed  by  the  statute,  it  is  conse- 
quently void.  But  it  is  clearly  a  mortgage  limited  to  a  trustee  in 
fee  with  a  power  to  sell ;  and  the  statute  has  regard,  not  to  a  con- 
ditional conveyance  which  may  revest  the  property  in  the  debtor, 
but  to  an  absolute  assignment  to  sell  and  pay  at  all  events.  This 
is  too  plain  for  illustration. 

The  succeeding  liens  stand  clear  of  exception ;  but  though  the 
lien  of  the  Manufacturers'  and  Mechanics'  Bank  is  bad  against 
them,  it  is  good  against  the  Bank  of  Pennsylvania,  which  had 
actual  notice,  and  whose  lien  is  good  against  all  the  rest.  On  the 
principle  of  Wilcox  v.  Wain,  (10  Serg.  4*  Rawle  380),  the  result 
is  that  the  Manufacturers'  and  Mechanics'  Bank  is  entitled  in  the 
first  instance.  The  creditors  subsequent  to  the  Bank  of  Pennsyl- 
vania cannot  come  in  till  it  has  been  satisfied,  which  cannot  be 
till  the  prior  lien  of  the  Manufacturers'  and  Mechanics'  Bank  has 
also  been  satisfied ;  and  as  they  are  not  in  the  field,  inasmuch  as 
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they  are  not  to  be  paid,  the  fund  being  insufficient  to  reach  them 
in  any  event,  the  contest  which  is  between  that  Bank  and  the 
Bank  of  Pennsylvania  is  settled  by  what  has  already  been  said. 
In  these  money  cases,  we  should  never  have  done  did  we  respect 
technical  exceptions.  We  are  bound  to  settle  the  law  of  the 
whole  case  without  consulting  them,  and,  where  we  can  help  it, 
without  sending  the  case  to  another  jury. 

Judgment  of  the  court  below  reversed,  and  judgment  for  the 
plaintiff  rendered  here,  non  obstante  veredicto. 


Brower  against  Osterhout. 

A  question  of  boundary  may  be  referred  to,  and  settled  by  arbitrators,  whose 
award,  when  fairly  made,  is  final  and  conclusive  between  the  parties  ;  nor  is  it 
competent  to  affect  the  legal  consequences  of  the  award  by  evidence  of  what  the 
arbitrators  said  respecting  it  after  it  was  made. 

It  is  competent  for  trustees,  being  the  owners  of  the  legal  title  to  land,  to  sub- 
mit a  question  of  boundary  respecting  it  to  the  award  of  arbitrators,  and  such 
award,  when  made,  is  binding  and  conclusive  upon  the  ceslui  que  trust. 

ERROR  to  a  special  Court  of  Common  Pleas  of  Luzerne  county. 

This  was  an  action  of  ejectment  by  John  L.  Brower  and  Wil- 
liam C.  Gildersleeve  against  Isaac  S.  Osterhout,  to  recover  a  strip 
of  land  in  the  borough  of  Wilkesbarre.  The  controversy  between 
the  parties  arose  out  of  a  difficulty  in  ascertaining  the  boundary 
line  of  the  public  square  of  the  borough.  The  parties  claimed 
under  the  same  original  title;  the  matters  of  fact  having  been 
rightly  submitted  to  and  determined  by  the  jury,  the  only  ques- 
tions which  arose  in  this  court  grew  out  of  an  award  made  under 
the  following  circumstances : 

John  G.  Brower  being  the  owner  of  the  lot,  and  under  whom 
the  plaintiffs  claim,  on  the  4th  April  1839  conveyed  the  same  to 
the  plaintiffs,  John  L.  Brower  and  William  C.  Gildersleeve,  in  trust 
for  the  following  uses  and  purposes  : 

I.  To  let  or  lease  the  same  upon  the  most  advantageous  terms, 
in  the  discretion  of  said  trustees,  and  also  to  collect  and  recover 
the  rents,  issues  and  profits  thereof,  and  pay  or  apply  the  same  in 
like  manner  as  hereafter  expressed. 

1st.  To  pay  all  such  lawful  taxes,  assessments  and  other  public 
rates,  as  shall  from  time  to  time  be  charged  upon  said  lands  or 
any  part  thereof. 

2d.  To  pay  necessary  expenses  for  repairs  upon  said  premises, 
and  for  keeping  the  same  property  insured  against  fire. 
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3d.  To  pay  John  L.  Brower  the  yearly  sum  of  $35  (and  at  that 
rate)  on  the  1st  day  of  April  in  each  year,  until  and  including  the 
1st  day  of  April  1859,  for  money  lent  to  John  G.  Brower,  provided 
said  sum  is  not  paid  by  John  G.  Brower,  and  provided  further, 
that  said  yearly  payment  shall  cease  when  $500  shall  be  paid  to 
John  L.  Brower. 

4th.  To  pay  or  apply  the  residue  of  rents  and  profits  to  Mrs 
Laura  Brower  during  her  natural  life,  and  for  her  sole  and  sepa- 
rate use,  and  after  her  death,  to  the  use  of  her  surviving  unmar- 
ried daughters  and  the  survivor  of  them  remaining  unmarried. 

II.  On  the  1st  of  April  1859,  the  property  to  revert  in  John  L. 
Brower,  in  case  the  $500  over  and  above  the  yearly  payment  of 
$35  is  not  paid,  and  the  trustees  then  to  convey  to  said  John  L. 
Brower  in  full. 

III.  When  the  $500  and  interest  are  paid,  and  Mrs  Brower 
shall  have  died,  and  her  daughters  shall  have  married  or  died,  the 
trustees  are  to  convey  as  follows :  one-fifth  to  John  L.  Brower  in 
fee ;  two-fifths  to  John  G.  Brower ;   and   two-fifths   to   Baldwin 
Brower  in  fee. 

IV.  In  case  of  the  destruction  of  the  premises  by  fire,  the  trus- 
tees may  recover  and  receive  insurance  money  and  apply  it  to- 
wards repairing  the  premises  or  otherwise   improving  them,  as 
they  may  think  expedient. 

V.  The  trustee  or  trustees  may  at  any  time  (by  and  with  the 
written  consent  of  the  said  John  G.  Brower  and  Baldwin  Brower, 
or  of  the  survivor  of  them,  or  if  both  be  dead,  then  without  such 
consent)  sell,  dispose  of  and  convey  the  said  above-described  pre- 
mises in  fee-simple  or  otherwise,  and  apply  the  avails  thereof  to 
pay,  first,  the  said  sum  of  $500  with  any  arrears  of  the  said  yearly 
payment  due  to  the  said  John  L.  Brower,  and  then  to  reinvest  the 
residue  of  such  avails  in  other  land  or  safe  productive  securities, 
which  shall  be  held  and  managed  by  such  trustees  in  like  manner 
and  upon  the  same  trusts  and  for  the  same  purposes  and  with  the 
same  powers  and  authority  as  are  herein  provided  with  respect  to 
the  above-described  land,  and  upon  the  expiration  of  such  trusts 
in  favour  of  Mrs  Brower  and  her  daughters,  such  other  property 
or  securities  to  be  divided  among  and  vest  in  John  L.  Brower, 
John  G.  Brower  and  Baldwin  Brower  in  the  above-named  pro- 
portions. 

Provided,  also,  that  the  receipts  and  orders  of  the  said  Mrs 
Brower,  or  of  such  of  her  daughters  as  shall  be  entitled,  for  the 
time  being,  to  the  benefit  of  the  trusts  aforesaid,  shall  be  sufficient 
discharges,  on  the  payment  of  any  moneys  to  or  for  the  use  of  any 
of  them  pursuant  hereto. 

Isaac  S.  Osterhout  being  the  owner  of  the  adjoining  lot,  the  fol- 
lowing agreement  was  entered  into: 

"Whereas  a  difference  of  opinion  exists  in  the  minds  of  the  sub- 
scribers, as  to  the  title  of  a  strip  of  land  four  feet  in  width  and  the 
vii.  —  44 
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same  length,  with  the  building  hereinafter  described,  immediately 
back  of  the  building  now  occupied  by  Dr  Streator,  H.  Collings, 
and  others ;  bounded  on  the  east  by  the  property  of  the  estate  of 
Barnet  Ulp,  and  on  the  west  by  that  of  Isaac  S.  Osterhout. 

Now,  therefore,  this  is  to  certify  that  we  have  selected  Volney 
S.  Maxwell,  Esq.  to  investigate  and  decide  the  right  of  title  to  the 
above-described  strip  of  land.  And  we  do  hereby  promise  that 
his  decision  shall  for  ever  settle  the  title,  and  be  final ;  and  that 
the  expense  of  such  investigation  shall  be  borne  by  the  party  in 
whom  the  title  (according  to  the  decision  to  be  made)  does  not 
rest.  And  that  the  party  in  whom,  by  such  decision,  the  title  does 
not  rest,  shall  immediately  execute  a  full  and  entire  release  of  all 
future  claim  to  said  strip  of  land,  to  the  party  in  whom  it  does 
rest. 

W.  C.  GlLDERSLEEVE,  IsAAC  S.  OsTERHOUT, 

JOHN  L.  BROWER,  JOHN  G.  BROWER, 

BALDWIN  BROWER. 
Wilkesbarre,  August  28,  1840." 

The  arbitrator  made  an  award  in  favour  of  Isaac  S.  Osterhout. 
The  plaintiffs  objected  to  this  evidence  on  the  ground  that  the 
trustees  had  no  power  to  refer  the  subject  of  title  to  arbitration, 
and  that  the  principal  cestui  que  trust  had  not  joined  in  it.  But 
the  court  overruled  the  objection  and  sealed  a  bill  of  exception. 

On  the  trial,  the  plaintiffs  offered  evidence  to  prove  the  declara- 
tions and  admissions  of  the  arbitrator,  after  his  award  was  made, 
tending  to  impeach  its  fairness  and  validity.  The  defendant  ob- 
jected to  this,  and  the  court  sustained  the  objection,  and  sealed  a 
bill  of  exception. 

WOODWARD  (President)  instructed  the  jury  that  the  award  was 
final  and  conclusive  of  the  rights  of  the  parties,  and  directed  a 
verdict  for  the  defendant. 

Kidder  and  Collins,  for  plaintiffs  in  error,  argued  that  the  evi- 
dence of  the  declarations  of  the  arbitrator  should  have  been  re- 
ceived to  show  a  mistake  upon  which  his  award  was  predicated. 
3  Yeates  564.  But  was  that  award  conclusive  ?  It  was  not :  first, 
because  it  was  a  question  of  title,  and  not  of  boundary  ;  and  again, 
because  the  trustees  had  no  power  to  make  the  submission :  that 
an  award  is  not  conclusive  as  to  title.  15  Serg.  4*  Rawle  165.  If 
the  trustees  exceeded  their  authority,  neither  they  nor  the  cestuis 
que  trust  are  bound.  By  the  deed,  they  have  no  power  to  sell ; 
yet  it  is  contended  they  had  power  to  part  with  the  title  by  the 
means  of  an  award.  1  Rawle  246  ;  1  Whart.  514;  2  Fonb.  Eq. 
427,  430;  7  Bac.  Ab.  152;  Kyd  on  Awards  156,  169. 

M'Clintock,  for  defendant  in  error.  That  inasmuch  as  the 
trustees  were  not  in  possession  of  the  disputed  land,  it  was  com- 


July  1844.]  OF  PENNSYLVANIA.  347 

[Brewer  v.  Osterhout] 

petent  for  them,  and  it  was  their  duty,  to  make  an  effort  to  get  it 
This  was  nothing  more  than  the  submission  of  a  dispute  respect- 
ing the  boundary  of  the  lot. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  depositions  of  Brower  and  Gardiner  were 
irrelevant.  What  matters  it  what  an  arbitrator  may  have  said  in 
derogation  of  his  award,  after  it  has  been  delivered?  Being  done 
with  it,  he  can  no  more  vitiate  it  by  declarations  unsanctioned  by 
an  oath,  than  can  a  juror  vitiate  his  verdict,  being  discharged  from 
the  panel.  An  opposite  doctrine  would  put  the  parties  for  ever 
in  the  power  of  their  own  agents  or  the  agents  of  the  law.  It 
certainly  was  not  intended  that  they  should  retain  a  spark  of 
authority,  for  good  or  evil,  being  functi  officio  ;  and  Maxwell's 
agency,  as  to  the  award,  was  determined  by  the  delivery  of  it. 
If  he  knew  anything  to  invalidate  it,  he  might  perhaps  have  been 
called,  at  the  trial,  to  disclose  it  on  oath ;  but  the  attempt  to  drive 
him  into  a  confession  as  a  party,  was  not  more  indelicate  than  it 
was  absurd. 

There  is  but  one  debateable  point  in  the  cause ;  for  that  a  ques- 
tion of  boundary  may  be  settled  by  arbitration,  is  no  longer  to  be 
doubted.  What  remains,  is  to  inquire  whether  the  plaintiffs  were 
competent,  as  trustees,  to  submit  the  matter  in  contest  to  any  tri- 
bunal but  a  court  and  jury.  They  were  the  owners  of  the  legal 
title,  and  the  award  was  consequently  good  at  law.  Is  there  any- 
thing in  the  case  to  undo  it  in  equity  ?  That  must  depend  on 
whether  there  is  anything  that  would  undo  an  award  under  a 
submission  by  owners  of  the  equitable,  as  well  as  the  legal  estate. 
I  believe  there  is  no  instance  of  relief  on  ground  such  as  the  pre- 
sent. On  the  contrary,  there  have  been  many  submissions  by 
trustees,  and  the  only  doubt  has  been,  whether  they  were  not  per- 
sonally bound  for  the  costs  of  the  award,  as  in  Bristow  v.  Binns, 
(3  Dow.  #  Ryl.  184) ;  and  Dames  v.  Ridge,  (3  Esp.  101) ;  not 
whether  the  trust  estate  was  not  bound  for  anything  else.  At  law, 
the  trustee,  being  the  absolute  owner,  may  exercise  such  dominion 
over  the  estate  as  the  legal  ownership  confers,  the  question  being, 
how  far  he  may  deal  with  the  property  without  making  himself 
personally  answerable.  To  whom?  Certainly,  to  the  cestui  que 
trust.  But  the  party  with  whom  he  has  dealt  is  not  thus  answer- 
able, except  where  he  has  taken  the  trustee's  place  by  taking  the 
title  with  notice  of  the  trust.  If,  indeed,  an  award  was  used 
merely  as  a  medium  of  conveyance,  in  palpable  derogation  of  the 
trust,  a  chancellor  might,  perhaps,  interfere,  on  the  principle  that 
leases  by  trustees  of  charities,  for  unreasonable  periods,  and  at  a 
great  undervalue,  were  set  aside  in  the  Attorney- General  v.  Green, 
(1  Vez.  452) ;  Attorney- General  v.  Oioen,  (10  Fez.  555) ;  and  At- 
torney-General v.  Backhouse,  (17  Vez.  283,  291) ;  but  even  that 
was  because  chancery,  having  a  special  jurisdiction  over  charities, 
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takes  care  that  the  power  of  the  trustees  be  not  abused.  But 
trustees,  having  the  legal  fee,  and  acting  in  pursuance  of  the  right 
which  all  natural  persons  have,  may  make  leases,  in  other  cases, 
to  endure  as  long  as  their  own  title,  (Chambers's  Landl.and  Ten. 
138) ;  and  I  have  not  met  with  an  instance  of  equitable  inter- 
ference with  a  title  bona  fide  acquired  from  such  a  trustee.  Were 
he  to  convey  palpably  in  derogation  of  the  trust,  equity  would 
doubtless  reach  the  collusive  purchaser ;  but  neither  is  that  our 
case.  The  principal  purpose  of  the  trust  was  to  lease  the  premises, 
and  apply  the  rents  to  specific  objects  ;  but  to  do  so  to  advantage, 
required  the  contested  ownership  of  the  ground  in  dispute  to  be 
speedily  and  permanently  settled :  an  end  which  could  not  well 
have  been  attained  by  action,  for  two  consecutive  verdicts  in 
ejectment  could  scarce  have  been  expected  within  the  period 
limited  for  the  expiration  of  the  trust;  and  a  contested  possession 
must  have  occasioned  a  serious  diminution  of  the  rents.  A  sub- 
mission to  arbitration,  therefore,  was  not  only  expedient  but  indis- 
pensable to  a  beneficial  execution  of  the  trust,  especially  as  the 
trustees  were  not  in  possession ;  and  a  power  to  bind  those  whom 
they  represent  in  equity,  would  be  implied,  were  it  necessary,  from 
the  nature  of  the  case.  There  was  nothing  in  the  special  circum- 
stances of  the  trust,  therefore,  to  affect  the  defendant  with  know- 
ledge that  the  submission  by  the  plaintiffs  was  prejudicial  to  the 
interests  they  represent,  (for  it  was  not  so,  in  fact),  or  to  induce  a 
chancellor  to  move  against  the  legal  right  gained  by  the  award, 
which,  being  conclusive  of  the  matter  determined,  bars  the  action. 

Judgment  affirmed. 


The  Susquehanna  Insurance  Co.  against  Perrine. 

It  is  one  of  the  principles  of  a  mutual  insurance  company  that  a  party  insured 
shall,  ipso  facto,  be  a  member  of  the  corporation,  and,  as  such,  bound  by  all  its 
by-laws  :  hence,  one  which  makes  the  surveyor  of  the  company  the  agent  of  the 
insured,  relieves  the  company  from  responsibility  in  consequence  of  the  inaccu- 
racy of  the  survey,  or  its  want  of  compliance  with  the  requisitions  of  the  by-laws. 

If  the  particulars  of  description  which  are  required  by  the  by-laws  of  a  mutual 
insurance  company  to  be  stated  in  the  application  be  omitted,  the  policy  granted 
upon  it  creates  no  liability  on  the  part  of  the  company. 

ERROR  to  the  Common  Pleas  of  Susquehanna  county. 

This  was  an  action  upon  the  case  by  Henry  Perrine  against 
The  Mukial  Insurance  Company  of  Susquehanna  county,  to  reco- 
ver the  amount  of  loss  sustained  by  the  plaintiff  by  reason  of  the 
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burning  of  the  stock  in  his  tannery  and  his  saw-mill.  The  Act 
incorporating  the  defendants  was  passed  the  2ist  March  1839,  by 
which  they  were  created  a  mutual  insurance  company.  In  pur- 
suance of  their  charter  and  by-laws,  the  property  of  the  plaintiff 
was  insured  to  the  amount  of  $1600;  to  recover  which  this  action 
was  brought. 

The  defence  was  that  the  application  for  the  insurance  was  not 
in  conformity  with  the  by-laws  of  the  Company.  One  of  those 
by-laws,  which  prescribed  the  conditions  of  insurance,  was  as 
follows: 

"All  applications  for  insurance  must  be  made  in  writing,  accord- 
ing to  the  printed  forms  prepared  by  the  Company.  Such  appli- 
cations shall  contain  the  place  where  the  property  is  situated;  of 
what  materials  it  is  composed ;  its  dimensions,  number  of  chim- 
neys, fireplaces  and  stoves ;  how  constructed,  and  for  what  occu- 
pied ;  its  relative  situation  as  to  other  buildings ;  distance  from 
each,  if  less  than  ten  rods  ;•  for  what  purpose  occupied  ;  and  whe- 
ther the  property  is  encumbered ;  by  what,  and  to  what  amount ; 
and,  if  the  applicant  has  a  less  estate  than  in  fee,  the  nature  of  the 
estate. 

Such  applications  may  be  made  either  by  the  applicant  or  by  a 
surveyor,  and  in  all  cases  the  insured  will  be  bound  by  the  appli- 
cation ;  for  the  purpose  of  taking  which,  such  surveyor  will  be 
deemed  the  agent  of  the  applicant. 

The  description  of  property  should  be  minute  and  particular, 
and  the  applicant  given  to  understand  that  the  surveyor  is  his 
agent  for  such  purpose,  and  that  he  will  be  held  responsible  for 
the  correctness  of  the  application." 

The  policy  also  contained  the  following  provision : 

"  This  policy  being  made  and  accepted  upon  the  representation 
of  the  insured,  contained  in  his  application  therefor,  (to  which 
reference  is  to  be  had),  it  is  fully  understood  by  and  between  the 
parties  hereto,  that  if  said  representation  does  not  contain  a  full 
and  true  exposition  of  all  the  facts  and  circumstances  in  relation 
to  the  condition,  situation,  value  and  risk  of  the  property  hereby 
insured,  so  far  as  the  same  are  material  to  the  risk ;  or  if  the  situ- 
ation of  the  property  or  the  circumstances  affecting  the  risk  shall, 
during  the  time  this  policy  would  otherwise  continue,  be  altered 
or  changed,  by  or  through  the  advice,  consent  or  agency  of  the 
insured,  or  his  assigns,  or  otherwise  howsoever,  so  as  to  increase 
the  risk  hereby  assumed ;  or  if  the  said  property  shall  be  sold  or 
conveyed  in  whole  or  in  part ;  or  if  this  policy  shall  be  assigned 
without  the  consent  of  the  said  Company ;  or  if  any  other  insur- 
ance has  been  or  shall  hereafter  be  made  upon  said  property  or 
any  part  thereof,  by  said  insured  or  his  assigns,  or  for  their  use 
and  benefit,  without  the  knowledge  and  consent  of  said  Company; 
then,  and  in  every  such  case,  the  risk  hereby  assumed  shall  cease, 
and  this  policy  shall  become  void." 

VII. 2  B 


350 


SUPREME  COURT 


[Sunbury 


[The  Susquehanna  Insurance  Co.  v.  Perrme.] 

The  plaintiff's  application  for  insurance  and  description  of  the 
property  was  drawn  up  by  the  surveyor  appointed  by  the  Com- 
pany, and  was  as  follows  : 

No.  230,  Application  of  Henry  Perrine,  in  the  county  of  Wayne,  for  insurance 

against  fire  in  the  Susquehanna  Mutual  Insurance  Company,  for  the  sum  of 

dollars,  to  wit: — 

$900 


On  Saw-mill, 

Household  furniture  therein, 
Provisions  and  grain  therein, 
Barn  and  shed  adjoining, 

Hay  in  the  said  barn, 

Grain  in  the  said  barn, 
Stock  in  his  tannery,  such  as 

hides, 
Bark  and  goods    contained 

therein, 


1000 


Amount,  j  $1600 

Rate  at  15  and  20  per  cent. 
Amount  of  premium  note,  $270. 


Estimated  value  in  cash,  exclu- 
sive of  land, 

Estimated  value, 

Estimated  average  value, 

Estimated  value,  exclusive  of 
land, 

Estimated  average  value  in 
winter, 

Estimated  average  value, 

Estimated  value  in  cash,  exclu- 
sive of  land, 

Estimated  average  value, 


2500 


Six  per  cent,  to  be  paid,  $16.20. 


Where  situated. — In  Clinton,  Wayne  county,  Pa. 

Of  what  materials,  and  whether  new  or  old. — The  saw-mill  is  about  20  feet  by 
40  feet ;  has  been  recently  rebuilt  of  wood. 

Size  of  building,  number  of  chimneys,  fireplaces  and  stoves. — The  stock  con- 
sists of  bark,  hides,  &c. ;  the  building  are  occupied  as  a  leather  factory,  a  steam 
engine  used  for  heating  vats,  &c.  Building  insured  by  the  Wayne  M.  Insurance 
Co.  for  $2500. 

Relative  situation  as  to  other  buildings,  distance  from  each  if  less  than  10  rods, 
for  what  purpose  occupied,  and  by  whom. — The  building  in  which  the  stock  is 
deposited  is  40  by  90  feet ;  two  stove-pipe,s  enter  chimneys  well  secured.  The 
boiler  of  the  engine  is  carefully  secured  by  a  double  arch,  with  a  flue  passing  into 
a  chimney. 

Whether  encumbered,  by  what,  to  what  amount;  if  not  encumbered,  say  so. — 
Judgment  of  $1200.  HENRY  PERRINE. 

June  2,  1841. 

The  proof  on  the  trial  was  that  the  factory  and  saw-mill  were 
within  five  rods  of  each  other,  and  that  the  dwelling-house  of  the 
plaintiff  and  his  barn  were  within  ten  rods  of  his  factory. 

The  court  below  was  of  opinion  that  if  the  description  given 
by  the  plaintiff  to  the  surveyor  of  the  Company  was  fairly  made, 
and  the  Company  afterwards  acted  upon  that  description  and 
made  the  contract  of  insurance,  they  were  bound  by  it. 

Bentley  and  Williston,  for  plaintiff  in  error.  The  policy  of 
insurance  and  the  by-laws  of  the  Company  make  the  contract  of 
the  parties ;  it  is  the  express  condition  of  these  that  contiguous 
buildings  shall  be  described.  How  then  can  the  Company  be 
affected  by  the  acceptance  of  the  application  and  granting  the 
policy  upon  it  ?  They  supposed  it  to  be  a  fair  description — a  true 
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exhibition  of  all  the  risks;  but  it  turns  out  on  the  proof  that  the 
greatest  cause  of  risk  was  not  described  at  all :  this  is  conclusive 
against  the  plaintiff's  right  to  recover.  5  Hill  (N.  Y.)  Rep.  188. 
The  plaintiff  was  a  member  of  the  Company,  and  therefore  bound 
to  take  notice  of  their  by-laws.  4  Law  Lib.  5.  38.  It  does  not 
alter  the  case,  even  if  the  true  description  were  given  to  the 
agent ;  first,  because  he  was  his  own  agent,  and  again  because  it 
was  not  in  writing.  5  Hill  Rep.  101. 

Kidder  and  Greenough,  contra.  It  will  be  perceived  that  there 
was  a  blank  description  furnished  by  the  agent  of  the  Company 
to  the  plaintiff;  to  the  fourth  matter  of  description  there  was  no- 
thing returned,  and  yet  the  Company  acted  upon  it  and  entered 
into  the  insurance;  they  should  therefore  be  bound.  5Rawle34%. 
But  fraud,  concealment  or  misrepresentation  are  matters  of  fact 
for  the  jury — are  not  to  be  presumed  in  a  case  like  this.  4  Binn. 
224.  It  would  be  fraudulent  in  the  Company  to  receive  the  ap- 
plication, the  premium  paid  by  the  plaintiff',  act  upon  it,  grant 
the  policy,  and  then  say  that  the  application  was  insufficient  in  a 
point  which  was  just  as  apparent  then  as  it  was  made  by  the  proof 
in  the  case.  4  Law  Lib.  18 ;  2  Kent  296. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  regulation  established  by  a  by-law  is  not 
obligatory  on  a  stranger;  and,  if  the  plaintiff  were  such,  he  would 
not  be  affected  by  the  blunder  of  the  Company's  surveyor,  not- 
withstanding the  terms  of  application  prescribed  by  the  conditions 
of  insurance.  But  the  Act  of  incorporation  provides  that  a  party 
insured  shall,  ipso  facto,  be  a  member  of  the  Company;  and  on  no 
other  plan  could  a  mutual  insurance  company  be  constituted,  the 
object  of  the  members  being  to  share  each  other's  losses  for  the 
general  weal,  and  not  to  bear  the  risk  of  losses  for  a  premium. 
The  argument  for  the  plaintiff  is  that  he  was  not  a  member  till 
the  policy  was  sealed,  and  that,  being  a  stranger  during  the  pre- 
paratory steps,  he  was  not  bound  at  the  time  material  to  the  ques- 
tion by  the  condition  which  exacts  that,  in  receiving  an  applica- 
tion for  insurance,  the  surveyor  shall  be  the  agent  of  the  applicant. 
But  the  plaintiff  was  bound  to  know  from  the  Act  of  incorporation, 
according  to  which  the  Company  professed  to  deal  with  him,  that 
he  was  going  to  become  a  member  of  it ;  and  the  presumption  is 
that  he  made  himself  acquainted  with  its  regulations,  including 
the  instructions  to  surveyors  to  require  a  minute  and  particular 
description  of  the  property,  and  "  give  the  applicant  to  understand 
that  the  surveyor  is  his  agent  for  that  purpose,  and  that  he  (the 
applicant)  will  be  held  responsible  for  the  correctness  of  the  appli- 
cation." What  matters  it,  then,  that  it  was  the  surveyor  who 
falsely  filled  up  the  application  from  the  full  and  accurate  infor- 
mation communicated  by  the  applicant,  when  the  latter  was  bound 
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to  know  that  the  surveyor  was  acting  in  the  business  as  his  instru- 
ment, and  not  as  the  instrument  of  the  Company?  The  case  is 
doubtless  a  hard  one,  as  the  surveyor,  who  was  entirely  unfit  for 
the  place,  had  been  selected  for  the  service  by  the  Company.  But 
then  the  plaintiff  was  not  bound  to  employ  him.  He  was  at  liberty 
to  fill  up  the  application  with  his  own  hand,  and,  had  he  done  so, 
the  printed  form  would  have  been  an  unerring  guide.  He  thought 
proper,  however,  to  trust  to  the  defective  capacity  of  the  surveyor, 
and  it  is  our  business  to  prevent  the  hardship  of  the  case  from 
running  away  with  the  law. 

The  plaintiff,  then,  is  bound  by  the  application  as  it  was  filled 
up,  and  it  is  faulty  in  a  decisive  particular.  It  was  made  a  lead- 
ing condition  that  it  contain  a  description,  not  only  of  the  place, 
materials,  dimensions  and  construction  of  the  property,  but  also 
of  "  its  relative  situation  as  to  other  buildings,  and  distance  from 
each  if  less  than  ten  rods."  The  principal  building  of  the  tannery 
was  within  twenty  feet  of  the  saw  -mill ;  and  though  its  contiguity 
materially  increased  the  risk  as  to  the  whole,  that  fact  was  not 
stated.  But  it  has  been  argued  that  as  the  property  was  insured 
entire,  the  condition  has  regard,  not  to  particular  parcels  of  it,  but 
to  other  buildings  in  the  neighbourhood ;  or,  to  express  it  differ- 
ently, buildings  not.  included  in  the  same  policy.  That  construc- 
tion rests  on  a  single  word,  and  it  is  too  literal  to  be  sound.  The 
object  was  to  have  a  disclosure  of  every  material  cause  of  danger, 
and  whether  it  were  internal  or  external  could  not  be  of  conse- 
quence, provided  a  greater  degree  of  risk  were  induced  by  it.  It 
is  that  which  regulates  the  premium,  and  it  is  therefore  important 
to  be  known.  Besides,  it  was  in  clear  proof  that  uninsured  build- 
ings were  within  the  distance.  There  has  been,  then,  a  fatal  want 
of  compliance  with  the  particular  requisite  of  the  conditions,  and 
this  makes  it  unnecessary  to  examine  the  other  points  of  defence, 
further  than  to  say  they  would  probably  not  be  found  tenable. 

The  case  before  us  differs  from  Moliere  v.  The  Pennsylvania 
Fire  Insurance  Co.  in  the  important  particular  that  the  secretary, 
who  in  that  case  was  the  agent  and  man  of  business  of  the  Com- 
pany, as  a  cashier  is  the  agent  and  man  of  business  of  his  bank, 
was  the  author  of  the  misdescription,  if  there  was  one.  A  full, 
particular  and  true  description  of  the  building  had  been  verbally 
delivered  to  him  according  to  the  tenor  of  the  Company's  printed 
proposals  and  conditions,  which  did  not  require  it  to  be  in  writ- 
ing; and  in  that  particular,  also,  there  is  another  material  differ- 
ence. Nothing  required  by  the  conditions,  nor  anything  material 
to  the  risk,  had  been  kept  back ;  and  from  the  perfect  disclosure 
thus  made,  the  secretary  culled  the  description  with  which  he 
thought  proper  to  fill  up  the  order  and  the  policy,  calling  the 
building  a  brick  ice-house,  without  noticing  the  fact  that  the  brick 
walls  were  surrounded  by  a  screen  of  boards  a  few  feet  distant, 
to  protect  them  from  the  violent  action  of  the  heat  or  the  external 
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air.  For  want  of  a  more  appropriate  designation,  he  chose  to 
insure  this  nondescript  and  its  appendage  as  a  brick  ice-house ; 
and,  as  the  walls  were  the  principal,  while  the  screen  followed 
them  as  an  accessory,  who  can  say  that  he  did  not  call  it  by  its 
name  ?  But  if  there  were  a  true  representation  of  every  material 
circumstance,  the  name  would  be  unimportant;  for  the  parties 
might,  as  in  fact  was  done,  show  the  meaning  of  it  by  parol  evi- 
dence, introduced,  on  a  very  familiar  principle,  not  to  contradict 
the  written  description,  but  to  explain  a  latent  ambiguity  in  it. 
It  was  no  more  necessary  to  name  the  screen  than  it  was  neces- 
sary to  name  the  roof,  for  each  was  equally  a  part  of  the  building; 
and  if  the  ensconcing  of  the  brick  walls  in  a  wooden  shelter  were 
calculated  to  enhance  the  risk,  the  evidence  was  proper  to  show 
that  it  had  not  been  concealed.  But  the  ground  on  which  the 
cause  was  put  by  the  Judge  who  delivered  the  opinion  of  the 
court,  seems  to  me  impregnable.  A  policy  of  insurance,  like  any 
other  instrument,  may  be  reformed  for  mistake  of  the  scrivener ; 
and  had  the  Company  availed  itself  of  the  accidental  misconcep- 
tion of  its  officer,  it  would  have  committed  a  fraud.  But,  in  the 
case  before  us,  all  was  done  at  the  peril  of  the  insured ;  and  the 
defaults  of  the  surveyor  being  his  defaults,  the  Company  might 
conscientiously  avail  itself  of  them.  The  jury  ought,  therefore, 
to  have  been  told  that  he  was  not  entitled  to  recover. 

Judgment  affirmed. 


Dickinson  against  Voorhees. 

In  an  action  of  debt  upon  a  bond  given  for  the  purchase  money  of  land,  in 
which  a  defective  title  is  set  up  as  a  defence,  the  plaintiff  may  give  evidence  of 
acts  done  by  himself  to  perfect  the  title  after  suit  brought 

V.  sold  and  conveyed  to  D.  several  tracts  of  land,  describing  each  tract  par- 
ticularly, in  the  deed,  and  as  containing  so  many  acres,  amounting  in  the  whole 
to  3235  acres,  and  took  his  bond  for  the  purchase  money.  Upon  actual  survey  it 
was  subsequently  ascertained  that  one  of  the  tracts  was  deficient  in  quantity  445 
acres :  held  that  this  did  not  furnish  the  vendee  with  a  defence  against  the  pay- 
ment of  his  bond. 

ERROR  to  the  Common  Pleas  of  Tiosa  county. 

James  L.  Voorhees  against  Samuel  Dickinson.  This  was  an 
action  of  debt  on  a  bond  conditioned  for  the  payment  of  $15,000. 
The  plaintiff  had  sold  and  conveyed  to  the  defendant  thirteen  tracts 
of  land,  describing  each  separately,  and  as  containing  a  certain 
number  of  acres  each,  and,  in  the  whole,  3235  acres,  and  took  the 
bond  upon  which  this  suit  was  brought  for  part  of  the  purchase 
vii.  — 45  SB* 
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money.  It  subsequently  appeared  that  there  was  a  deficiency,  in 
quantity,  of  one  of  the  tracts,  to  the  amount  of  445  acres,  and  the 
vendee  set  it  up  as  a  defence  to  the  payment  of  his  bond.  The 
several  bills  of  exception  to  the  opinion  of  the  court,  receiving  and 
rejecting  testimony,  are  particularly  stated  in  the  opinion  of  his 
Honour  who  delivered  that  of  the  court. 

The  court  below  (CONYNGHAM,  President)  instructed  the  jury 
that  the  defence  set  up  by  the  defendant  could  not  avail  him,  and 
directed  the  jury  to  render  a  verdict  for  the  defendant. 

Williston  and  Greenough,  for  plaintiff  in  error,  argued  that  the 
difference  in  the  quantity  of  the  land  and  that  conveyed  is  so  great, 
as  to  entitle  the  party  to  relief  either  on  the  ground  of  a  gross 
mistake  of  both  parties,  or  the  fraud  of  the  vendor.  Sug.  Vend. 
•200;  1  Mad.  Chan.  420;  2  Sto.  Eq.  89,  sect.  779;  Peters' 's  C.  C. 
Rep.  49;  5  Binn.  365;  4  Kent  467,  in  note;  1  Bay  256;  1  Sto. 
Eq.  157,  §  144  ;  3  Watts  367 ;  4  Watts  405 ;  14  Serg.  $  Rawle  206. 

Maynard,  for  defendant  in  error.  The  contract  is  executed, 
and  the  party  is  not  entitled  to  relief,  unless  there  has  been  fraud 
or  gross  mistake  in  its  execution ;  and  here  there  has  been  neither 
one  nor  the  other.  It  is  not  pretended  that  the  vendor  knew  any 
more  about  the  quantity  of  the  land  than  the  vendee ;  he  sold  it, 
as  he  had  purchased  it,  as  a  tract  of  land  supposed  to  contain  the 
quantity  mentioned :  and  if  it  had  contained  400  acres  more,  in- 
stead of  less,  he  would  have  had  no  remedy  to  recover  the  price 
of  the  surplus.  In  this  particular  the  rights  and  remedies  of  the 
parties  should  be  the  same.  3  Watts  367 ;  4  Kent  467 ;  2  Sto. 
Eq.  779 ;  1  Serg.  $  Rawle  166 ;  1  Yeates  322 ;  6  Serg.  $  Rawle 
488 ;  13  Serg.  $  Rawle  143,  160 ;  4  Serg.  fy  Rawle  488 ;  6  Binn. 
102 ;  13  Serg.  &  Rawle  136  ;  2  Watts  1 18 ;  2  Rawle  1 14 ;  6  Watts 
112;  3  Pen n.  Rep.  452;  5  Watts  311 -,  VPenn.  .Rep.  533;  1  Watts 
<$•  Serg.  83 ;  5  Watts  $  Serg.  51 ;  4  Mason  414. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  is  debt,  founded  upon  a  bond  given 
by  the  plaintiff  in  error  to  the  defendant,  for  the  payment  of  the 
residue  of  the  purchase  money  of  upwards  of  3000  acres  of  land 
lying  in  one  body,  but  consisting  of  thirteen  distinct  parcels  or 
tracts,  each  parcel  described  in  the  deed  of  conveyance  as  con- 
taining a  certain  number  of  acres,  and,  in  the  aggregate,  accord- 
ing to  the  description,  about  3235  acres.  The  gross  sum  of  $20,000 
is  mentioned,  in  the  deed,  as  the  consideration  for  the  whole  quan- 
tity of  land  conveyed.  It  was  admitted,  on  the  trial,  that  that 
sum  was  the  amount  of  the  purchase  money;  that  $5000  thereof 
had  been  paid,  and  that  the  bond  in  suit  had  been  given  to  secure 
the  payment  of  the  residue,  upon  which  partial  payments  had  also 
been  made.  But  the  ground  of  dispute  was  a  want  of  title  on  the 
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part  of  Voorhees,  the  defendant  in  error,  at  the  time  of  the  con- 
veyance, to,  as  also  a  deficiency  in  the  quantity  of,  one  of  the  par- 
cels or  tracts  sold,  which  is  described  in  the  deed  of  conveyance 
os  follows,  to  wit,  "  also  a  tract  of  land  marked  on  the  map  of 
Tioga  county  in  the  name  of  Samuel  Clendening,  bounded  north 
by  warrant  No.  4460,  James  Wilson  warrantee ;  on  the  east  and 
south  by  warrant  No.  585,  Andrew  Beatly  warrantee,  and  by 
lands  now  owned  by  Stowell  and  Dickinson ;  and  on  the  west  by 
warrants  Nos.  4447  and  4448,  James  Wilson  warrantee,  contain- 
ing 785  acres,  and  being  the  same  lot  of  land  sold  to  Chauncey 
Alfprd  by  Elisha  Hill,  on  the  9th  day  of  June  1828,  for  taxes."  The 
plaintiff  in  error,  who  was  the  defendant  below,  for  the  purpose 
of  showing  that  Samuel  Clendening  never  had  any  warrant  from 
the  Commonwealth  for  the  land  thus  described,  gave  in  evidence 
a  warrant  granted  to  him  on  the  13th  December  1804,  No.  5894, 
for  83  acres  of  land  within  the  last  purchase  made  of  the  Indians, 
and  a  survey  made  thereon  of  81  acres  and  40  perches,  lying  in  a 
different  part  of  the  State  from  that  described  in  the  deed,  in  the 
name  of  Samuel  Clendening,  together  with  a  certificate  from  the 
surveyor-general  that  the  same  warrant  was  the  only  one  to  be 
found  in  his  office,  in  the  name  of  Samuel  Clendening,  for  land  in 
the  last  purchase.  The  plaintiff  in  error,  by  his  counsel,  offered 
to  prove  further,  "  that  he  made  the  purchase  of  the  tracts  con- 
tained in  the  deed  for  the  purpose  of  a  lumbering  establishment ; 
that  the  tract  supposed  to  exist,  and  called  in  the  deed  the  Clen- 
dening tract,  was  the  most  valuable  part  of  the  land  described  and 
mentioned  in  the  deed,  on  account  of  the  quantity  and  quality  of 
the  timber,  and  its  contiguity  to  mill-privileges.  That  the  said 
tract  containing  785  acres,  located  as  bounded  east  by  warrant  in 
the  name  of  Andrew  Beatly,  mentioned  in  said  deed,  and  north  by 
warrant  in  the  name  of  James  Wilson,  No.  4460,  and  south  by 
said  warrant  in  the  name  of  Andrew  Beatly  and  land  of  Stowell 
and  Dickinson,  taken  from  said  purchase  would  deduct  more  than 
half  the  value  of  said  purchase ;  that  the  said  plaintiff,  previous 
to  the  sale  to  defendant,  claimed  the  tract  thus  located  as  his,  and 
exercised  acts  of  ownership  over  it ;  that  said  tract,  thus  located, 
was  generally  called  the  Clendening  or  Alford  tract,  and  also  to 
prove  the  relative  value  of  said  tract,  compared  with  the  whole 
according  to  the  whole  purchase  money."  The  court  permitted 
the  defendant,  under  the  prima  facie  snowing  of  failure  of  title  to 
the  Clendening  tract,  to  give  all  the  evidence  thus  offered  in  rela- 
tion to  the  comparative  value  of  the  Clendening  lot  as  described 
in  the  deed  and  proved  by  William  Bache,  but  not  to  show  gene- 
ral reports  as  to  the  location  of  the  tract,  or  the  evidence  of  the 
plaintiff's  former  claim  to  land  west  of  the  warrant  lines  of  Nos. 
4447  and  4448,  or  any  evidence  to  show  the  value  of  the  land  west 
of  such  warrant  lines,  on  the  ground  that  a  deficiency  of  land  re- 
quired that  it  should  be  so  located  irrespective  of  the  boundaries 
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fixed  in  the  deed  :  to  which  opinion  of  the  court  the  counsel  of  the 
plaintiff  in  error  excepted  ;  which  forms  the  first  error  assigned. 
It  would  certainly  have  been  highly  improper  to  have  admitted 
general  rumour  as  evidence  of  the  location  of  what  was  called  the 
Ciendening  tract.  It  was  not  purchased  or  conveyed  by  any  such 
location,  but  according  to  the  boundaries  and  location  set  forth  in 
the  deed,  which  general  report  might  have  contradicted,  and  most 
probably  would  have  done  so,  or  it  would  not  have  been  offered, 
and  therefore  was  inadmissible  for  this  reason  alone,  independent 
of  the  rule  that  its  truth  cannot  and  ought  not  to  be  relied  on  in 
such  cases.  Neither  was  evidence  of  the  defendant  in  error's  for- 
mer claim  to  the  land  west  of  the  warrant  lines  of  the  Nos.  4447 
and  4448  admissible,  without  showing  also  that  such  claim  was 
either  made  known  to  the  plaintiff  in  error  before  or  at  the  time 
of  sale.  For  unless  it  were  so  he  could  not  have  relied  on,  or 
been  deceived  by  it.  And  evidence  to  show  the  value  of  the  land 
west  of  the  warrant  lines  of  Nos.  4447  and  4448  was  equally  inad- 
missible, because  it  was  not  offered  to  be  shown  that  the  defend- 
ant below  had  any  reason  to  believe,  from  what  the  plaintiff  below 
either  said  or  did,  that  the  land  west  of  those  lines  formed  any 
part  of  his  purchase.  The  plaintiff  in  error  then  proved  by  Wil- 
liam Bache  that  the  whole  quantity  of  land  lying  within  the  limits 
and  bounds  of  the  Clendening  tract,  as  described  in  the  deed  of 
conveyance  from  the  defendant  in  error  to  the  plaintiff  in  error, 
only  amounted  to  340  acres,  besides  six  per  cent,  allowance  for 
roads,  &c.  For  this  land  the  defendant  in  error  offered  to  show 
that  on  the  9th  of  May  1840,  after  he  sold  and  conveyed  the  land 
above-mentioned  to  the  plaintiff  in  error,  he  obtained  a  warrant 
from  the  Commonwealth,  in  pursuance  of  which  he  had  a  survey 
made  and  returned  on  the  26th  of  October  1840,  and  therefor  ob- 
tained a  patent  bearing  date  the  10th  of  March  1842;  to  which 
the  counsel  of  the  plaintiff  in  error  objected ;  but  the  court  over- 
ruled the  objection  and  admitted  the  evidence ;  wherefore  the 
counsel  excepted ;  and  this  exception  forms  the  second  error  as- 
signed. 

It  is  objected  that  this  evidence  was  inadmissible  because  it  was 
not  competent  for  the  plaintiff  below  to  give  evidence  of  a  title 
acquired  by  him  to  the  land,  or  any  portion  of  it,  after  he  had  sold 
and  conveyed  it  to  the  defendant  below.  It  is  proper  to  premise 
here,  that  although  this  suit  is  brought  to  recover  what  may  be 
considered,  in  reality,  the  residue  of  the  purchase  money  of  a  large 
quantity  of  land,  yet  it  is  not  brought  on  an  executory  contract  for 
the  sale  and  purchase  thereof,  with  a  view  to  enforce  the  execu- 
tion of  such  contract,  but  is  brought  upon  a  bond  given  by  the 
defendant  below  to  the  plaintiff,  upon  a  final  consummation  of  the 
execution  of  the  original  executory  contract  made  between  them 
for  the  sale  and  purchase  of  the  land.  Upon  this  bond  the  plain- 
tiff below  had  a  good  legal  title  to  demand  and  recover  the  balance 
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remaining  unpaid  on  it ;  for  the  defence  set  up  by  the  defendant 
below  to  the  plaintiff's  recovery  is,  that  part  of  the  consideration 
for  giving  the  bond,  as  he  alleges,  never  existed  or  has  failed,  and 
therefore  he  ought  not  to  be  compelled  to  pay.  But  this,  at  most, 
admitting  it  to  be  so,  is  only  a  defence  grounded  upon  equitable, 
and  not  upon  what  are  properly  termed  legal  principles.  The 
defendant  below  had  no  covenant,  in  the  deed  of  conveyance  made 
to  him,  upon  which  he  could  rely  for  a  legal  defence.  It  contains 
no  guaranty  or  covenant  that  the  quantity  of  land  mentioned  in 
the  several  parcels  shall  hold  out ;  nor  does  it  contain  any  cove- 
nant of  seisin  thereof,  on  the  part  of  the  vendor,  or  that  he  had  a 
right  to  sell  and  convey  the  lands  therein  mentioned  as  he  did. 
The  only  covenant  in  the  deed  is  that  of  a  general  warranty.  But 
that  could  not  avail  the  defendant  below,  on  the  trial,  by  way  of 
set-off  or  otherwise,  as  he  had  never  been  evicted  from,  or  dis- 
turbed in  the  possession  of  the  land ;  for  until  an  eviction  of  the 
grantee,  or  a  demand  made  of  the  land  from  him  by  one  having 
a  better  title  for  it,  the  covenant  of  warranty  cannot  be  said  to  be 
broken,  and  consequently  no  action  or  set-off  can  be  sustained 
upon  it.  But  the  evidence  offered  and  given  by  the  plaintiff  below, 
of  title  acquired  by  him  to  what  was  called  the  Clendening  tract, 
though  after  he  had  sold  and  conveyed  to  the  defendant  below, 
went  to  show  that  the  plaintiff  below  had  done  all  that  was  requi- 
site to  enable  the  defendant  to  hold  and  enjoy  all  the  land  em- 
braced within  the  limits  and  bounds  of  the  Clendening  tract,  as 
mentioned  in  the  deed,  against  not  only  the  plaintiff  below,  him- 
self, but  against  all  the  world  ;  and  therefore  upon  neither  equitable 
or  legal  grounds  had  he  sustained,  or  could  he  thereafter  sustain 
any  loss,  unless  it  may  be  that  he  has  not  got  as  many  acres  as  he 
expected,  seeing  what  was  called  the  Clendening  tract  has  fallen 
short  445  acres  of  the  quantity  mentioned  in  it  in  the  deed.  The 
evidence  was,  therefore,  clearly  admissible,  for  the  purpose  of 
showing  that  the  plaintiff  in  error  had,  in  effect,  a  right,  by  means 
of  what  the  defendant  in  error  had  done,  to  hold,  against  all  the 
world,  all  the  land  lying  within  the  limits  of  the  Clendening  tract 
as  set  forth  in  the  deed. 

The  third  error  is  an  exception  to  the  charge  of  the  court,  for 
instructing  the  jury  that  the  plaintiff  below  was  entitled  to  recover 
the  whole  amount  of  his  claim  with  interest ;  and  so  should  be 
their  verdict.  It  appears  from  the  record  and  the  evidence  given 
on  the  trial  of  the  cause,  that  the  lands  sold  and  conveyed  by  the 
plaintiff  below  to  the  defendant,  though  consisting  of  thirteen  dis- 
tinct parcels  adjoining  each  other,  formed  the  subject  of  but 
one  entire  contract  between  the  parties,  for  which  the  defendant 
below  agreed  to  give  the  plaintiff  the  gross  sum  of  $20,000.  They 
had  before  them,  at  the  time,  what  they  considered  some  evidence 
of  the  number  of  acres  contained  in  each  parcel,  and  having  car- 
ried their  contract  fully  into  execution  upon  the  basis  of  that  evi- 
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dence,  it  must  be  taken  that  they  agreed  and  were  willing  to  abide 
by  it,  and  to  run  the  risk  of  its  being  correct  or  otherwise.  The 
evidence  of  the  location  and  the  quantity  contained  in  the  parcel 
called  the  Clendening  tract,  appears,  from  the  face  of  the  deed,  to 
have  been  the  map  of  Tioga  county,  in  which  the  lands  all  lay  at 
the  time  of  sale.  This  map,  it  seems,  is  kept  up  in  the  commis- 
sioner's office  of  that  county,  and  open  to  the  inspection  of  every 
one,  that  they  may  ascertain  the  location  of  unseated  lands  about 
to  be  sold  for  taxes ;  and  that  the  plaintiff  below  claimed  the  Clen- 
dening tract,  as  described  on  this  map,  under  a  treasurer's  sale 
made  of  it  for  taxes.  In  short,  it  would  appear,  that  the  parties 
respectively  had  the  same  means  of  knowing  the  quantity  or  num- 
ber of  acres  contained  within  the  limits  of  what  was  called  the 
Clendening  tract,  as  also  every  other  tract  sold  and  conveyed  by 
the  deed ;  so  that  there  was  not  the  slightest  ground  even  to  sup- 
pose that  the  plaintiff  below  had  practised  a  fraud  of  any  kind 
whatever  upon  the  defendant,  in  making  the  sale.  And,  indeed, 
it  is  evident  that  the  quantity  of  each  tract  is  given  in  the  deed  as 
part  of  the  description  thereof,  and  not  with  a  view  to  bind  the 
vendor  to  make  it  good  in  case  of  a  deficiency  being  thereafter 
discovered.  Had  such  a  thing  been  within  the  view  of  the  parties, 
it  is  reasonable  to  believe  that  they  would  have  provided  for  a 
future  survey,  in  order  to  have  the  quantity  ascertained  correctly, 
and,  in  case  of  deficiency,  that  so  much  per  acre  should  be  de- 
ducted from  the  price ;  and,  on  the  other  hand,  in  case  of  excess, 
that  so  much  should  be  added  to  it.  Suppose  the  Clendening  tract 
had  been  found  to  contain  1200  acres ;  can  it  be  believed,  or  even 
imagined,  that  the  plaintiff  below  could  have  recovered  anything 
beyond  the  residue  of  the  $20,000  remaining  unpaid  ?  It  is  im- 
possible to  conceive,  as  it  appears  to  me,  any  satisfactory  ground 
upon  which  he  could  have  accomplished  such  a  thing.  And  in- 
deed it  may  be,  for  aught  that  has  been  shown  to  the  contrary,  if 
all  the  other  tracts  were  carefully  surveyed,  that  the  defendant 
below  has  got  an  excess  in  them,  beyond  the  quantity  mentioned 
in  the  deed,  exceeding  the  deficit  in  the  Clendening  tract;  so  that 
he  may  have,  in  the  whole,  the  aggregate  of  the  several  quantities 
mentioned  in  the  deed.  But  be  this  as  it  may,  the  principles  laid 
down  in  Smith  v.  Evans,  (6  Binn.  202) ;  and  in  Hagerty  v.  Fagan, 
(2  Penn.  Rep.  533),  settle  this  case  in  favour  of  the  plaintiff  below. 
In  each  of  those  cases  the  original  contract  was  for  the  purchase 
of  the  land  at  a  fixed  price  per  acre,  and,  in  this  respect,  more 
favourable  for  extending  relief  to  the  purchaser  than  the  present, 
though  the  deficit  was  not  so  great,  in  proportion  to  the  whole 
quantity  purchased,  as  the  present.  But  still,  notwithstanding, 
inasmuch  as  the  parties  afterwards  carried  into  execution  their 
contracts  respectively,  by  the  vendor,  in  making  a  deed  of  convey- 
ance of  the  land  to  the  vendee,  according  to  the  extended  quantity, 
without  measuring  the  same,  and  the  vendee's  giving  to  the  vendor 
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his  bonds  securing  the  payment  of  the  purchase  or  balance  of  the 
purchase  money  according  to  the  estimated  or  reputed  quantity,  it 
was  held  that  the  parties  were  bound  by  such  execution  of  the 
contract,  and  that  the  vendee  was  tkereby  precluded,  afterwards, 
from  claiming  an  abatement  of  the  amount  for  which  he  gave  his 
bonds  in  the  first  case,  where  the  deficit  was  equal  to  about  an 
eleventh  part  of  the  whole  quantity  of  land  sold ;  and  the  second 
case,  where  the  deficit  was  a  little  above  a  fourteenth  of  the  whole 
quantity  sold.  In  the  present  case  the  deficit  is  a  little  above 
one-seventh  of  the  whole  quantity  sold ;  but  in  Stebbins  v.  Eddy, 
(4  Mason's  Rep.  414),  where  the  deficit  was  nearly  equal  to  a 
fifth  of  the  whole  quantity  sold  and  conveyed,  yet  Mr  Justice 
STORY  held  that  the  purchaser,  who  had  paid  the  amount  of  the 
purchase  money  at  the  rate  of  $50  per  acre  on  an  estimated  quan- 
tity of  50  acres,  which  fell  short,  upon  measurement  afterwards, 
nine  and  a  half  acres  of  that  quantity,  was  not  entitled,  even  in 
equity,  to  recover  back  any  portion  of  the  purchase  money.  We 
are  therefore  of  opinion  that  the  court  charged  the  jury  correctly. 

Judgment  affirmed. 


Williams  against  Freeman. 

The  Act  of  Limitations  is  not  a  bar  to  an  action  against  an  administrator 
founded  upon  a  devastavit. 

ERROR  to  the  Common  Pleas  of  Wayne  county. 

This  was  an  action  of  debt  by  Gersham  Williams  against 
Calvely  Freeman,  who  was  the  administrator  of  Baxter  Bicknell 
deceased,  charging  him  with  a  devastavit  to  the  amount  of  a  judg- 
ment which  the  plaintiff  had  previously  obtained  against  the 
defendant  as  administrator,  for  a  specialty  debt  owing  by  the 
intestate.  A  judgment  de  bonis  was  confessed  by  the  defendant 
on  the  27th  April  1830,  and  afterwards  revived  by  an  amicable 
judgment  de  bonis  on  the  24th  August  1831,  upon  which  a  feri 
facias  issued  to  January  term  1831,  which  was  stayed  by  the 
plaintiff's  attorney.  On  the  30th  April  1832,  an  alias  fieri  facias 
was  issued  and  levied  on  a  tract  of  land,  which  was  subsequently 
condemned  and  sold  on  a  venditioni  exponas  for  $100.  On  the  1st 
January  1833,  a  fieri  facias  was  issued  for  the  residue,  upon  which 
there  was  a  return  of  nulla  bona.  On  the  15th  July  1841,  this 
suit  was  brought.  It  appeared  on  the  trial  that  the  assets  which 
had  come  to  the  hands  of  the  defendant  had  been  applied  to  the 
payment  of  simple  contract  debts ;  but  it  also  clearly  appeared 
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that  this  devastavit  complained  of  had  been  committed  by  the  de- 
fendant more  than  six  years  before  the  institution  of  this  suit. 
Whereupon  the  court  below  instructed  the  jury  that  the  Act  of 
Limitations  of  1713  was  a  i>ar  to  the  plaintiff's  recovery,  and 
directed  a  verdict  for  the  defendants. 

Kiddcr  and  Greenough,  for  plaintiff  in  error.  This  case  does 
not  fall  within  the  operation  of  the  Statute  of  Limitations  of  the 
27th  March  1713.  The  action  is  given  by  statute,  and  in  this 
instance  it  is  used  to  recover  a  debt  founded  upon  a  judgment, 
which  is  clearly  not  within  the  words  or  meaning  of  the  Statute. 
Wilkinson  on  the  Act  of  Lim.  15;  1  Law  Lib.  8.  Our  limitation 
is  copied  from  the  English  statute,  and,  under  it,  it  has  been  de- 
cided that  the  Act  does  not  apply  to  a  special  action  of  debt  for 
money  levied  by  a  fieri  facias,  nor  on  an  award,  nor  for  an  escape, 
or  any  case  of  trust.  4  Watts  177 ;  12  Serg.  fy  Rawle  59 ;  6  Watts 
379; '4  Serg.  <$r  Rawle  389;  Ballentine  Lim.  88 ;  2  Mod.  212;  2 
Show.  79 ;  1  Mod.  245 ;  2  Saund.  37 ;  1  Sound.  67. 

Cooper,  for  defendant  in  error,  argued  that  the  plaintiff  put  his 
cause  in  the  court  below  upon  a  matter  of  fact,  that  the  action 
did  accrue  within  six  years,  and  he  cannot  now  avail  himself  of 
the  legal  question  as  to  the  effect  of  the  Act  of  Limitation ;  he 
should  have  demurred  to  the  defendant's  plea.  6  Watts  275;  2 
Day  559.  But  here  the  foundation  of  the  plaintiff's  action  is  the 
alleged  wasting  of  the  assets,  which  is  a  simple  contract  liability. 
1  Saund.  219  e,  note  8 ;  3  East  5 ;  13  Serg.  fy  Rawle  294.  The 
fiduciary  character  of  the  defendant  does  not  continue  always, 
and  we  say  it  ceased  upon  the  settlement  of  his  account.  2  Rawle 
287;  5  Johns.  Chan.  522;  7  Johns.  90. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  for  consideration  is, 
was  the  court  right  in  holding  the  Act  of  Limitations  to  be  a  bar 
to  the  plaintiff's  claim  in  this  action?  In  order  to  determine  t.his 
it  is  necessary  to  refer  to  the  Act,  and  see  whether  its  terms  can 
be  made  fairly  to  embrace  this  case.  The  words  of  the  Act  are, 
"All  actions  of  debt  grounded  upon  any  lending  or  contract  with- 
out specialty,  all  actions  of  debt  for  arrearages  of  rent,  except  the 
proprietaries'  quit-rents,"  shall  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  such  actions  or  suits,  and  not  after. 
Now,  it  is  difficult  to  conceive  how  this  action  can  be  grounded 
upon  any  lending  or  contract;  and  as  to  its  being  brought  for 
arrearages  of  rent,  that  is  wholly  out  of  the  question.  It  would 
rather  appear  to  be  founded  upon  the  judgment  obtained  against 
the  defendant,  which  he  ought  to  have  paid  with  the  assets  in  his 
hands  belonging  to  the  estate  of  the  deceased  debtor,  instead  of 
wasting  and  misapplying  them,  than  upon  a  lending  or  contract 
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of  any  sort.  Our  Act  in  this  respect  is  copied  from  the  3d  sec- 
tion of  the  Statute  of  21  James  I.  c.  16;  in  regard  to  which  it  has 
been  held  that  it  does  not  extend  to  an  action  of  debt  brought 
against  a  sheriff  for  money  levied  by  him  on  a.  fieri  facias;  Cock- 
ram  v.  Welby,  (2  Show.  79,  s.  c.)  ;  2  Mod.  212 ;  nor  to  debt  against 
a  sheriff  for  an  escape  on  a  capias  ad  satisfaciendum ;  Jones  v. 
Pope,  (1  Saund.  37,  38) ;  nor  to  debt  for  a  copyhold  fine,  because, 
as  Justice  TWISDEN  said,  it  was  not  founded  upon  a  contract  or 
lending.  Hodgson  v.  Harris,  (1  Levinz  271).  It  has  also  been 
held  that  it  does  not  extend  to  an  action  of  debt  brought  upon  the 
2d  and  3d  Edward  VI.  for  not  setting  out  tithes.  Talory  v.  Jack- 
son, (Cro.  Car.  513) ;  Warren  v.  Consett,  (2  Ld.  Raym.  1502).  I 
am  not  aware  of  any  case  in  which  the  statute  has  been  set  up, 
by  an  executor  or  administrator,  as  a  defence  in  an  action  of  debt 
against  him  for  a  devastavit.  Many  such  actions  have  been 
brought  and  recoveries  had  therein,  where  no  doubt  in  some  of 
them  the  statute  would  have  been  a  bar,  had  it  been  considered 
that  it  extended  to  or  embraced  such  actions.  For  this  reason,  I 
take  it,  that  no  instance  of  the  kind  has  been  mentioned  or  referred 
to  by  the  counsel.  That  such  action  would  lie  against  an  executor 
or  administrator,  was  first  settled  in  Cory  v.  Thinne,  in  1655 ;  see 
Wheatley  v.  Lane,  (1  Saund.  219) ;  1  Lev.  147 ;  2  Sid.  102;  and 
no  doubt  many  cases  of  a  similar  kind  occurred  afterwards,  before 
the  passage  of  our  Act  of  Assembly,  which  was  in  1713;  some  of 
which,  it  may  well  be  presumed,  must  have  been  known  to  our 
Legislature  at  that  time;  from  which  the  necessary  inference 
would  seem  to  be  that  they  did  not  intend  to  include  such  action, 
or  they  would  have  employed  language  more  clearly  expressive 
of  it.  But  the  judgment  against  the  executor  or  administrator 
has  been  considered  the  foundation  of  such  action,  instead  of  a 
lending  or  contract,  and  therefore  evidently  not  within  the  terms 
of  the  Act.  See  Wheatley  v.  Lane,  (1  Saund.  216.  219,  a  and  b, 
in  note). 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


vn.  —  46 
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Stansbury  against  Bertron. 

A  notice  to  a  justice  of  the  peace  that  he  may  tender  amends  before  suit 
brought,  must  specify  the  nature  and  circumstances  of  the  injury  to  be  redressed  ; 
but  a  circumstance  unnecessarily  set  out,  as  the  date  of  an  Act  of  Assembly, 
which  he  violated  and  thereby  incurred  the  penalty,  must  be  as  set  out,  otherwise 
the  plaintiff  cannot  recover. 

A  father  who  turns  his  daughter  out  of  his  house  upon  the  world  to  shift  for 
herself,  thereby  relinquishes  his  paternal  rights  in  relation  to  her  person,  absolves 
her  from  filial  allegiance,  and  deprives  himself  of  a  right  of  action  under  the 
statute  against  marrying  minors  without  the  consent  of  their  parents. 

ERROR  to  the  Common  Pleas  of  Wyoming  county. 

Moses  Bertron  against  Washington  Stansbury.  This  was  an 
action  of  debt  to  recover  the  penalty  of  £50  imposed  by  the  Act 
of  14th  February  1729-30  upon  justices  of  the  peace  for  marry- 
ing minors  without  the  consent  of  their  parents.  The  plaintiff 
offered  in  evidence  the  following  notice,  which  was  served  upon 
the  justice: 

"  Luzerne — Sir — Take  notice,  that  if  you  do  not  tender  suffi- 
cient amends  within  thirty  days  from  the  date  hereof,  I  will  bring 
my  action  against  you  in  the  Court  of  Common  Pleas  of  Luzerne 
county  to  recover  £50  in  the  following  case,  to  wit :  that  you 
maliciously,  illegally,  and  contrary  to  the  Act  of  Assembly  passed 
the  14th  day  of  February,  A.  D.  1829-30,  and  entitled  a  supple- 
ment to  an  Act  for  the  preventing  clandestine  marriages,  did  on 
or  about  the  30th  day  of  November  last,  at  the  tailor-shop  of 
Richard  J.  Welch,  in  the  borough  of  Tunkhannock,  marry  my 
daughter,  (Juliann  Bertron),  under  the  age  of  21  years,  to  one 
Richard  J.Welch,  without  my  consent  being  previously  obtained, 
and  without  the  publication  of  bans  as  required  by  said  Act  of 
Assembly.  By  reason  of  which  malicious  and  illegal  conduct  of 
yours  I  have  sustained  material  injury  and  damage,  and  an  action 
on  said  Act  of  Assembly  has  accrued  to  me  against  you  for  the 
recovery  of  a  penalty  of  £50. 

Your  ob't  serv't, 

his 

MOSES  x  BERTRON. 
December  15th  1842."  mark 

This  endorsement  was  on  the  back  of  the  notice — "Washington 
Stansbury,  Esq.,  Justice  of  the  Peace.  James  Holliday  is  my 
attorney.  His  place  of  abode  is  at,"  &c. 

The  defendant  objected  to  this  evidence  for  the  following 
reasons : 
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"1.  It  refers  to  an  Act  of  Assembly  that  does  not  exist,  and 
states  that  the  action  will  be  founded  upon  '  said  Act  of  Assembly.' 

2.  It  is  signed  with  a  cross,  purporting  to  be  the  mark  of  plain- 
tiff, but  no  witness's  name  attached,  to  whom  defendant  might 
apply  to  ascertain  the  fact. 

3.  The  endorsement  upon  the  back  is  not  sufficiently  certain, 
inasmuch  as  it  does  not  state  whose  attorney  James  Holliday  is." 

The  objections  were  overruled,  and  the  defendant  excepted. 

The  plaintiff  then  proved  the  minority  of  his  daughter  and  her 
marriage  by  the  defendant,  who  was  a  justice  of  the  peace. 

It  was  then  proved  by  the  plaintiff's  daughter  herself,  who  was 
then  called  by  the  defendant,  that  her  father  was  in  the  habit  of 
intoxication,  and  frequently  turned  her  out  of  doors  with  her 
mother,  and  that  they  slept  in  the  stable ;  that  he  told  her  to  go 
about  her  business,  and  do  for  herself.  She  also  testified  that  she 
had  married  Welch  upon  an  acquaintance  of  three  or  four  days ; 
that  at  the  time  she  left  her  father's  house  before  her  marriage, 
she  was  not  turned  away ;  that  it  was  her  intention  to  return 
before  her  marriage ;  that  it  was  only  when  her  father  was  drunk 
that  he  treated  her  badly  and  turned  her  out ;  at  other  times  he 
was  kind  enough. 

The  defence  relied  upon  was,  1.  The  insufficiency  of  the  notice. 

2.  That  the  plaintiff  has  not  disproved  the  publication  of  bans. 

3.  The  existing  relation  between  the  parent  and  child  was  not 
such  as  to  entitle  him  to  maintain  the  action. 

The  court  below  was  of  opinion  that  the  grounds  of  defence 
were  not  tenable,  and  the  jury  rendered  a  verdict  for  the  plaintiff 
for  £50. 

M'Clintock,  for  plaintiff  in  error,  cited  5  Rawle  209 ;  4  Bin.  24 ; 
3  Watts  144 ;  22  Eng.  Com.  L.  387 ;  9  Dow.  $  Ry.  194 ;  15  Eng. 
Com.  L.  61 ;  1  Chit.  PL  197.  322. 

Wright,  for  defendant  in  error,  cited  12  Serg.  fy  Rawle  148. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  statute  which  founds  an  action  is  to  be  strictly 
pursued.  The  notice  to  tender  amends,  which  is  the  first  step  in 
a  case  like  the  present,  is  in  the  nature  of  a  declaration,  pointing 
out,  with  sufficient  precision  to  preclude  mistake,  the  nature  and 
circumstances  of  the  injury  to  be  redressed.  Without  the  tech- 
nical formality  of  a  declaration,  it  should  have  all  the  substance. 
Such  is  the  result  of  the  cases  quoted  in  the  argument.  What, 
then,  is  the  rule  in  pleading?  A  circumstance  unnecessarily  set 
out  must  be  proved  as  matter  of  substance,  because  the  party  has 
made  it  so,  though  proof  of  it  would  otherwise  have  been  unne- 
cessary; and  this  holds  with  undiminished  force  in  regard  to  reci- 
tals of  statutes.  A  plaintiff  in  an  action  founded  on  a  statute 
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must  set  forth  every  fact  necessary  to  bring  his  case  within  it : 
but  as  it  is  unnecessary  to  recite  a  public  statute,  by  reason  that 
the  Judges  are  bound  to  take  notice  of  it  without  pleading,  the 
more  prudent  course  is  not  to  attempt  it,  and  thus  avoid  the  risk 
of  variance.  It  was  said  by  Lord  HOLT  in  Mills  v.  Wilkins,  (6 
Mod.  62),  that  the  title  of  a  statute  is  no  more  a  part  of  it  than 
the  title-page  is  part  of  a  book;  but  that  when  the  plaintiff 
attempts  to  recite  it,  "  he  thereby  ties  himself  to  an  Act  so  enti- 
tled, and,  if  he  cannot  produce  it,  he  is  gone."  The  rule  equally 
holds  in  regard  to  the  recital  of  the  date,  a  qualification  of  its 
application  being  found  only  in  the  mis-recital  of  a  public  statute 
in  an  indictment  concluding,  not  against  the  form  of  the  statute 
generally,  but  against  the  form  of  the  statute  in  such  case  made 
and  provided.  The  Judges,  being  directed  by  the  conclusion  to 
the  only  statute  made  for  the  case,  may  give  judgment  on  it  as 
the  foundation  of  the  indictment,  and  disregard  the  mis-recital  as 
surplusage.  Here,  however,  there  is  neither  conclusion  nor  any- 
thing else  pointing  even  indirectly  to  the  true  statute ;  and  the 
plaintiff,  by  giving  a  wrong  date  as  matter  of  description,  has 
pinned  himself  down  to  the  production  of  a  statute  which  does 
not  exist. 

There  certainly  was  evidence  in  disproof  of  publication  of  bans 
to  be  left  to  the  jury.  The  marriage  was  private,  secret  and  sud- 
den ;  indeed,  it  was  solemnized  after  a  courtship  of  four  days — a 
period  too  short  to  admit  of  publication. 

But  the  father  had  ceased  to  stand  in  the  relation  of  a  parent, 
or  consequently  of  a  party  who  could  be  grieved.  By  turning  his 
daughter  loose  on  the  world  to  shift  for  herself,  he  relinquished 
his  paternal  rights  in  relation  to  her  person,  and  absolved  her 
from  filial  allegiance.  What  though  she  were  permitted  to  return 
to  him  when  the  intoxication  which  was  the  cause  of  her  expul- 
sion had  passed  away  ?  It  was  only  to  be  turned  out  of  doors 
when  he  should  again  get  drunk.  I  pretend  not  that  a  single 
expulsion  would  forfeit  his  rights  as  a  parent ;  but  a  repetition, 
attended  with  treatment  which  would  render  a  continuance  of  her 
residence  with  him  intolerable,  would  authorize  a  departure  from 
his  house,  and  enable  her  to  contract  marriage  as  an  agent  inde- 
pendent of  him.  There  was  evidence  of  such  repeated  acts  of 
barbarity  and  violence  to  this  daughter  and  the  rest  of  the  family, 
as  justified  her  in  forming  a  connection  and  an  establishment  inde- 
pendent of  him.  What  right,  then,  has  he  to  complain  that  she 
did  so  without  consulting  him,  when  he  had  made  such  a  choice 
on  her  part  indispensable  ?  The  maxim  is,  volenti  non  fit  injuria  ; 
and  by  wilfully  subjecting  her  to  the  necessity  of  entering  into 
matrimony,  he  excluded  himself  from  the  protection  of  the  statute. 

Judgment  reversed. 
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Beers  against  West  Branch  Bank. 

Since  the  passage  of  the  Act  of  12th  July  1842,  abolishing  imprisonment  for 
debt,  appeals  from  award  of  arbitrators  are  to  be  entered  without  any  sort  of 
bail. 

ERROR  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  action  of  debt  on  a  note  by  the  West  Branch  Bank 
against  John  D.  Beers  and  others.  The  cause  was  referred  to 
arbitrators,  who  made  an  award  for  the  plaintiffs  for  $1044.67 ; 
from  which  the  defendants  appealed,  and  entered  into  recogni- 
zance with  security.  The  appeal  was  entered  on  the  13th  Sep- 
tember 1842.  Subsequently,  on  the  4th  October  1843,  the  bail 
took  out  a  bail-piece,  and  arrested  and  imprisoned  the  defendants, 
and  they  were  discharged  upon  habeas  corpus,  by  virtue  of  the 
Act  of  12th  July  1842  abolishing  imprisonment  for  debt.  The 
plaintiff  then  obtained  a  rule  to  show  cause  why  the  appeal 
should  not  be  dismissed,  and  the  court  made  the  rule  absolute  on 
the  ground  that  the  defendants  had  suffered  a  term  to  elapse 
without  perfecting  their  bail. 

Maynard,  for  plaintiff  in  error. 
Armstrong,  for  defendant  in  error. 

PER  CURIAM. — When  the  Legislature  abolished  imprisonment 
for  debt  in  all  but  a  few  excepted  cases,  it  virtually  abolished 
special  bail  in  all  but  those  cases,  and,  consequently,  every  recog- 
nizance with  condition  to  surrender  the  body.  The  courts  are 
not  authorized  to  substitute  anything  for  it,  and  the  great  consti- 
tutional right  of  trial  by  jury  is  not  to  be  clogged  without  an 
explicit  declaration  of  the  legislative  will,  constitutionally  ex- 
pressed. Appeals  from  awards  of  arbitrators,  therefore,  are  to  be 
had  without  any  sort  of  bail  whatever. 

Order  to  quash  reversed,  appeal  reinstated,  and  procedendo 
awarded. 


vii. — 
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Miller  against  Fitch. 

The  vendor  of  chattels  under  whom  both  parties  to  an  action  of  trover  claim, 
is  a  competent  witness  for  the  plaintiff. 

ERROR  to  the  Common  Pleas  of  Lycoming  county. 

Jonathan  Fitch  against  John  Miller.  This  was  an  action  of 
trover  and  conversion  to  recover  the  price  of  a  quantity  of  lumber. 
Samuel  G.  Randall  had  been  the  owner  of  the  property,  and,  as 
was  alleged,  sold  it  to  the  plaintiff;  the  lumber  was  subsequently 
levied  upon  an  execution  against  Randall  and  purchased  by  Miller, 
the  defendant.  On  the  trial  of  the  cause  the  question  was,  whe- 
ther Randall  was  a  competent  witness  to  prove  the  sale  and 
delivery  to  Fitch,  the  plaintiff.  The  court  below  (DONNELL, 
President)  ruled  that  he  was,  to  which  opinion  the  defendant 
excepted. 

Armstrong,  for  plaintiff  in  error,  argued  that  there  was  an 
implied  warranty  arising  out  of  the  sale  by  the  witness  to  the 
plaintiff,  which  rendered  him  interested  in  the  result  of  the  action, 
and  therefore  incompetent  to  testify.  1  Watts  4"  Serg.  513 ;  4 
Watts  292;  1  Stark.  Ev.  110. 

Maynard.  contra,  whom  the  court  declined  to  hear,  cited  10 
Watts  9. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  The  exception  raises  the  question  whether  the 
vendor  under  whom  both  parties  claim  is  a  competent  witness  to 
prove  the  sale  of  the  property  in  dispute  to  the  plaintiff.  The 
objection  is  that  he  is  interested  in  the  plaintiff's  recovery,  be- 
cause, in  the  event  of  a  verdict  for  the  defendant,  he  is  liable  to 
the  plaintiff  in  the  implied  warranty  of  title.  The  law  which 
bears  on  this  case  is  well  settled,  and  is  accurately  stated  in  Ross 
on  Vendors  334,  where  the  authorities  are  cited.  By  the  civil 
law,  an  implied  warranty  was  annexed  to  every  sale,  in  respect 
of  the  title  of  the  vendor ;  and  if  goods  sold  by  a  person  who  had 
no  title  to  them  were  taken  from  the  vendee  and  re-delivered  to 
the  proprietor  by  sentence  of  the  Judge,  the  vendee  had  his  remedy 
on  the  warranty.  So  at  the  common  law,  where  the  vendee  suf- 
fers by  the  insufficiency  of  his  vendor's  title,  (as  where  he  has 
sold  goods  as  his  own),  he  may  recover  a  satisfaction  from  the 
vendee,  although  there  may  not  have  been  any  express  warranty ; 
for  the  fraudulent  representation  by  the  vendor  that  the  goods 
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were  his  own,  when  he  knew  them  to  be  the  property  of  a  stranger, 
is  the  cause  of  action ;  and,  therefore,  when  the  vendor  has  not 
affirmed  the  goods  to  be  his  own,  nor  expressly  warranted  them, 
the  vendor  is  without  remedy,  for  the  common  law  will  not  imply 
a  warranty,  and  in  such  case  the  maxim  is  caveat  emptor.  In  the 
case  in  hand,  so  far  from  the  vendor  having  made  a  false  repre- 
sentation that  the  goods  were  his,  it  is  agreed  on  all  hands  that, 
at  the  sale,  the  title  to  the  goods  was  in  the  vendor ;  so  that  there 
is  not  even  a  pretence  that  in  any  event  the  vendor  can  be  made 
liable  to  the  vendee  on  the  implied  covenant  of  warranty.  Indeed, 
it  would  seem  that  the  vendor  is  swearing  against  his  interest,  for 
his  testimony  is  offered  to  prove  the  sale,  which  under  different 
circumstances  might  be  the  foundation  of  an  action. 

At  the  trial,  the  defendant  contended  that  the  sale  was  fraudu- 
lent, inasmuch  as  the  possession  did  not  accompany  the  sale.  But, 
granting  that  to  be  so,  yet  this  would  be  no  ground  for  an  action 
against  the  vendor.  The  vendee  cannot  complain  of  an  act  or 
omission  of  his  own ;  for  if  the  goods  are  lost  in  consequence  of 
his  not  removing  them,  it  is  his  own  fault,  for  which  the  vendor, 
of  course,  will  not  be  answerable.  Viewing  this  case  in  any 
aspect,  it  is  plain  that  the  event  of  the  suit  is  a  matter  of  indiffer- 
ence to  the  vendor,  and,  consequently,  there  was  no  error  in 
admitting  him  as  a  witness.  Instead  of  being  liable  to  both,  he 
is  liable  to  neither  party.  He  is  not  liable  to  the  plaintiff,  for  the 
reason  given;  nor  to  the  defendant,  for  in  judicial  sales  of  chattels 
or  real  property  there  is  no  warranty.  Freeman  v.  Caldwell,  (10 
Watts  9). 

Judgment  affirmed. 


Dolph  against  Ferris. 

If  a  bull  break  into  an  enclosure  of  a  neighbour,  and  there  gore  a  horse  so  that 
he  die,  his  owner  is  liable  to  an  action  of  trespass  quare  clausum  fregit,  of  which 
a  justice  of  the  peace  has  jurisdiction,  and  in  which  the  value  of  the  horse  would 
be  a  just  measure  of  damages. 

ERROR  to  the  Common  Pleas  of  Luzerne  county. 

Alexander  Dolph  against  William  Ferris.  This  was  an  action 
of  trespass,  which  originated  before  a  justice  of  the  peace,  and  was 
brought  into  the  Common  Pleas  by  appeal.  The  proof  was  that 
the  defendant's  bull  jumped  into  the  enclosure  of  the  plaintiff  and 
gored  his  horse  so  that  he  died.  The  court  below  was  of  opinion 
that  case,  and  not  trespass,  was  the  only  remedy  for  the  alleged 
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injury,  and  as  a  justice  had  no  jurisdiction  of  the  former,  the 
plaintiff  must  fail  in  this  action. 

Kidder,  for  the  plaintiff  in  error,  argued  that  trespass  quare 
clausum  fregit  was  the  proper  remedy,  and  cited  3  Bl.  Com.  133. 
•211 ;  1  Chitt.  PL  70.  167;  10  Serg.  $  Rawle  394;  and  referred 
to  an  opinion  of  Justice  BURNSIDE,  in  Foster  v.  Sample,  affirmed  by 
this  court  in  1834,  and  not  reported. 

Dana  and  Butler,  contra,  argued  that  the  wrong  complained  of 
was  consequential  by  reason  of  the  non-feasance  of  the  defendant 
in  not  keeping  his  bull  properly  confined,  and  not  immediate,  and 
therefore  case  was  the  proper  remedy.  For  permitting  animals, 
feres  natures,  to  break  into  and  injure  the  plaintiff's  close,  trespass 
lies,  but  if  done  by  animals  mansuetce  natures,  and  the  owner  has 
notice,  case  is  the  proper  remedy.  1  Ld.  Raym.  109.  606 ;  2  Ld. 
Raym.  1583;  13  Johns.  339;  3  Halstead  267;  Peake's  Ev.  292; 
1  Day.  Com.  Dig.  242 ;  1  Tid.  Pr.  5. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Writ  of  error  to  the  Court  of  Common  Pleas  of 
Luzerne  county.  The  action  was  originally  brought  before  a  jus- 
tice of  the  peace  of  the  county,  who,  after  hearing  the  parties, 
their  proofs  and  allegations,  rendered  a  judgment  in  favour  of  the 
plaintiff,  against  the  defendant,  for  $55  damages,  besides  costs  of 
suit.  From  this  judgment  the  defendant  appealed  to  the  Court  of 
Common  Pleas.  By  the  transcript  of  the  justice's  docket,  as  re- 
turned by  him  with  the  appeal,  it  appears  that  the  action  was 
brought  in  "  trespass,  for  damages  :  plaintiff  claimed  $75  for  de- 
fendant's bull  killing  plaintiff's  horse ;"  and  by  the  evidence  given 
on  the  trial  of  the  cause  in  court,  it  appears  that  the  bull  of  the 
defendant,  which  was  running  at  large,  broke  and  entered  into  the 
enclosure  of  the  plaintiff,  where  his  horse  was  feeding  on  the  grass 
growing  therein,  and  gored  him  so  that  he  died  by  reason  thereof 
in  a  few  days.  The  court  below  were  of  opinion  that  the  facts 
testified  to  on  behalf  of  the  plaintiff  did  not  warrant  the  bringing 
of  an  action  of  trespass ;  that  an  action  on  the  case  only  would  lie 
for  the  same;  but  of  this  the  justice  of  the  peace  had  no  jurisdic- 
tion, and  therefore  instructed  the  jury  that  their  verdict  should  be 
in  favour  of  the  defendant;  which  was  accordingly  given,  and 
judgment  rendered  thereon  by  the  court.  To  the  instruction  of 
the  court  thus  given  to  the  jury,  the  counsel  for  the  plaintiff  ex- 
cepted,  and  has  assigned  the  same  for  error  here.  It  appears  that 
the  cause  was  tried  in  the  court  below  without  any  declaration 
having  been  filed  by  the  plaintiff  or  his  attorney,  and  we  must 
therefore  take  the  case  as  if  it  had  been  tried  on  the  most  favour- 
able declaration  for  the  plaintiff,  that  the  transcript  from  the  jus- 
tice, and  the  evidence  intended  to  be,  and  actually  given,  wrould 
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have  warranted.  Now  it  is  too  well  settled  to  admit  of  the  least 
doubt,  that  a  man  is  not  only  answerable  for  his  own  trespass,  but 
likewise  for  that  of  his  cattle  ;  for  if  by  his  negligent  keeping  they 
stray  upon  the  land  of  another,  (and  much  more  if  he  permits  or 
drives  them),  and  they  there  tread  down  his  neighbour's  herbage, 
and  spoil  his  corn  or  his  trees,  this  is  an  injury  for  which  the 
owner  is  liable  to  be  sued  in  an  action  of  trespass  auare  clausum 
fregit,  and  to  make  compensation  therefor  in  damages  to  be  as- 
sessed against  him.  3  Bl.  Com.  211  ;  2  Roll  Ab.  568;  1  Ld. 
Raym.  608.  1583  ;  Bac.  Ab.,  tit.  Trespass,  G.  2.  On  account  of 
the  natural  and  notorious  propensity  of  horses,  cows  and  sheep, 
to  rove,  the  owner  is  bound,  at  all  hazards,  to  confine  them  on  his 
own  land;  and  if  they  escape  and  do  any  mischief  on  the  land  of 
another,  which  they  are  naturally  inclined  to  commit,  the  owner 
is  liable  to  an  action  of  trespass,  though  he  had  no  notice  in  fact 
of  such  propensity.  12  Mod.  335  ;  Ld.  Raym.  606,  1583 ;  Dyer 
25,  pi.  162;  Vin.  Ab.,  tit.  Fences,  Trespass,  B.,  vol.  20,  MS.  424; 
Poph.  161;  Sir  Wm  Jones  131;  Latch.  119;  Salk.  662.  It  is 
clear,  therefore,  that  the  defendant,  according  to  the  transcript  of 
the  justice  of  the  peace  and  the  evidence  given  on  the  trial  of  the 
cause,  might  have  been  declared  against  for  having  broken  and 
entered  the  close  of  the  plaintiff,  and  the  grass  and  herbage  of  the 
plaintiff,  there  lately  growing,  with  his  bull  eaten  up,  trod  down 
and  consumed.  Regist.  94.  But  why  might  he  not  have  been 
charged,  also,  in  the  same  declaration,  with  having  killed  or  de- 
stroyed the  plaintiff's  horse  or  colt  with  his  bull?  To  this  it  is 
answered,  and  such  appears  to  have  been  the  opinion  of  the  court 
below,  that  a  bull  is  an  animal  mansuetcs  naturce,  and  has  no 
natural  propensity  to  gore  horses,  and  thereby  injure  or  destroy 
them,  and  being  an  animal  of  this  description,  if  he  does  destroy 
the  horse  of  a  neighbour,  his  owner  is  not  liable  to  be  sued  in  tres- 
pass for  it,  unless  it  can  be  shown  that  the  owner  knew  or  had 
notice  previously  that  his  bull  was  disposed  to  attack  and  gore 
animals  of  the  horse  kind.  This,  in  general,  would  seem  to  have 
been  the  rule  that  has  prevailed.  Bull.  N.  P.  77 ;  12  Mod.  333  ; 
Ld.  Raym.  608.  This  rule  has  been  applied  to  the  owner  of  a 
dog  for  an  injury  committed  by  the  latter,  to  which  dogs,  gene- 
rally, have  no  propensity ;  yet  if  the  owner  carry  the  dog  into  a 
field  where  he  himself  is  a  trespasser,  and  the  dog  should  kill  sheep 
or  injure  them,  this,  though  the  first  offence,  may  be  stated  and 
proved  as  an  aggravation  of  the  trespass.  Burr.  2092 ;  2  Lev. 
172.  Now  in  the  case  under  consideration,  the  defendant  himself 
was  clearly  a  trespasser  for  having  permitted  his  bull  to  run  at 
large  and  break  into  the  plaintiff's  enclosure ;  and  why  not,  upon 
a  like  principle,  allow  the  plaintiff  to  state  in  his  declaration,  and 
prove  on  the  trial  the  killing  of  his  horse  by  the  bull,  in  aggrava- 
tion of  the  trespass,  for  the  purpose  of  enhancing  the  damages ;  or, 
in  other  words,  for  the  purpose  of  enabling  the  plaintiff  to  recover, 
vii.  —  47 


370  SUPREME  COURT  [Sunbury 

[Dolph  v.  Ferris.] 

in  damages,  a  full  compensation  for  the  whole  injury  and  loss 
occasioned  by  the  bull.  It  cannot  be  doubted  for  a  moment,  that 
justice  rnay  be  administered,  in  such  a  case,  as  well  between  the 
parties  in  one  action  as  in  two,  and  with  half  the  trouble  and  half 
the  expense,  and  in  less  time.  These  things  are  certainly  highly 
commendatory  of  the  principle  ;  for  it  is  ever  very  desirous  to 
avoid  duplicity  or  multiplicity  of  suits  growing  out  of  the  same 
transaction,  whenever  it  can  be  done  without  tending  to  involve 
the  case  in  difficulty  with  either  court  or  jury;  and  certainly  not 
less  desirable  when  it  also  necessarily  diminishes  the  loss  of  time, 
trouble  and  expense  to  both  the  parties.  But  we  have  an  autho- 
rity which  goes  pretty  far  to  sustain  this  action,  in  a  decision 
made  by  this  court  in  the  case  of  Sample  v.  Foster,  at  Harrisburg, 
in  June  1834,  which  does  not  appear  to  have  been  reported.  It 
was  there  held  that  the  owner  of  a  mare,  which  was  killed  by  two 
stud-colts  of  the  defendant,  was  entitled  to  recover,  in  an  action 
of  trespass,  the  value  of  the  mare.  The  defendant  in  the  court 
below,  either  by  negligence  or  permission,  suffered  his  stud-colts 
to  break  into  the  enclosure  of  the  plaintiff,  where  the  mare  of  the 
plaintiff  was,  and  by  biting  and  kicking  the  mare  there,  the  stud- 
colts  caused  her  death.  That  case,  like  the  present,  was  com- 
menced before  a  justice  of  the  peace  of  Huntingdon  county,  and 
by  appeal  brought  into  the  Court  of  Common  Pleas  of  that  county, 
where  it  was  tried  before  Judge  BURNSIDE,  and  decided  in  favour 
of  the  owner  of  the  mare,  and  his  decision  affirmed  by  this  court. 
Indeed,  I  am  not  satisfied  that  every  owner  of  a  bull  is  not  bound 
to  keep  him  confined,  so  that  he  shall  not  run  at  large  or  trespass 
upon  the  lands  of  others.  The  propensity  of  this  animal  to  rove, 
and  to  break  into  the  enclosures  of  others,  especially  where  cows 
may  be  feeding,  is  notorious ;  and  that  when  thus  suffered  to  rove 
about,  it  is  also  notorious,  that  it  happens  only  too  frequently  that 
he  \vill  attack  horses  with  his  horns,  if  they  come  in  his  way;  and 
so  sure  as  he  does,  they  seldom  escape  death  or  very  serious  in- 
jury. Injuries  committed  by  bulls  on  horses  occur  so  frequently, 
that  it  is  difficult  to  avoid  coming  to  the  conclusion,  that  every 
owner  of  a  bull  ought  to  be  held  answerable  in  an  action  of  tres- 
pass for  his  bull,  in  killing  or  injuring,  when  running  at  large, either 
by  his  negligence  or  permission,  the  horse  of  another,  though  it  be 
the  first  offence  of  the  kind  that  the  animal  has  ever  been  known 
to  commit.  But  in  this  case  the  plaintiff  was  entitled  to  recover, 
at  all  events,  upon  a  declaration  in  trespass  quare  clausum  fregit, 
of  which  the  justice  of  the  peace  before  whom  the  action  was  com- 
menced had  jurisdiction.  The  judgment  of  the  court  below  would 
therefore  have  to  be  reversed  upon  this  ground,  if  no  other  existed. 

Judgment  is  reversed,  and  a  venire  de  novo  awarded. 
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M'Donald  against  Adams. 

In  an  action  of  ejectment  where  a  plaintiff  has  shown  a  regular  chain  of  title  to 
himself  except  one  deed,  it  is  competent  for  him  to  prove  that  such  deed  could 
not  be  found,  and  then  give  in  evidence  accounts,  papers  and  documents  tending 
to  show  that  the  grantee  had  paid  the  purchase  money,  and  thereby  establish  an 
equitable  title  in  him. 

A  deposition  taken  upon  a  notice  not  signed  by  any  one,  but  regularly  served 
upon  the  opposite  party,  cannot  be  read  in  evidence. 

ERROR  to  the  Common  Pleas  of  Union  county. 

This  was  an  action  of  ejectment  by  the  heirs  of  Alexander 
M'Donald  deceased,  against  James  Adams,  for  a  tract  of  land. 
The  plaintiffs  gave  in  evidence  a  regular  chain  of  title  from  the 
Commonwealth,  down  to  a  deed  of  the  6th  June  1795,  of  James 
Hall  and  wife  to  Francis  West,  John  West  and  William  Wilson ; 
and  then,  in  order  to  establish  a  title  from  them  to  James  West, 
the  plaintiffs  offered  the  following  papers:  "An  account-current, 
partly  in  the  handwriting  of  Francis  West,  and  partly  in  that 
of  James  West,  between  Francis  and  John  West  and  James 
West,  in  which  is  contained  this  item :  1799,  December  31,  To 
amount  of  cost  of  land  in  Northumberland  Co.,  assigned  to  him 
on  the  8th  March  last,  $10,173.33."  Also  another  paper  :  "Lands 
purchased  in  company  with  Francis  and  John  West  and  William 
Wilson  1795,  May  6.  To  my  draft  on  Francis  and  John  West 
in  favour  of  Dr  James  Hall,  for  $2040,  being  the  consideration  of 
255  acres  of  land,  at  $8  per  acre."  Endorsed  in  the  handwriting 
of  Francis  West,  as  follows :  "  July  10,  '94,  William  Wilson  and 
F.  and  J.  West's  receipt,  $8000,  assigned  to  James  West  8th  March 
1799."  Also,  a  letter  from  William  Wilson  to  Nathan  Williams, 
dated  in  1811,  in  which  he  says,  "  he  had  but  a  small  interest  in 
the  land,  and  that  he  had  sold  to  F.  and  J.  West."  Also,  a  "  letter 
from  Francis  West  to  Alexander  M'Donald,  dated  30th  April 
1810 ;"  and  a  deed  from  James  West  to  Humphrey  Peirce  and 
Alexander  M'Donald,  dated  14th  November  1805.  A  witness  was 
sworn  who  testified  that  he  had  made  diligent  search  to  find  a  deed 
from  Francis  and  John  West  to  James  West,  but  none  such  could 
be  found. 

The  court  below  rejected  the  evidence  on  the  ground  that  the 
plaintiff  did  not  offer  to  follow  it  with  proof  that  any  possession 
was  ever  taken  by  James  West,  in  pursuance  of  his  alleged  pur- 
chase. The  plaintiff  excepted. 

The  plaintiff  then  offered  in  evidence  the  deposition  of  Charles 
P.  Heath,  taken  upon  a  notice  which  was  perfectly  regular  in 


372  SUPREME  COURT  [Sunbury 

[M'Donald  v.  Adams.] 

form,  and  in  all  particulars,  but  that  it  was  not  signed  by  the 
plaintiffs  or  their  attorney.  The  court  rejected  the  deposition,  and 
sealed  an  exception,  at  the  instance  of  the  plaintiff. 

Greenough,  for  plaintiff  in  error.  The  evidence  was  to  show  an 
acknowledgment  by  Francis  and  John  West,  that  James  West 
paid  them  the  purchase  money,  and  thereby  entitled  himself  to  a 
deed  :  whether  one  ever  existed  was  not  known.  The  name  of 
the  party  to  a  notice  is  but  matter  of  form;  the  rules  of  court  do 
not  require  it ;  and  if  the  paper  communicates  to  the  opposite  party 
all  that  is  necessary  to  give  him  an  opportunity  to  be  present 
when  the  deposition  is  taken,  he  has  nothing  to  complain  of. 

Miller  and  Jordan,  contra.  There  is  nothing  in  the  papers 
offered  which  shows  any  connection  between  the  payment  of  the 
monev  and  the  land  in  dispute :  it  may  have  been  anv  other  tract 
of  land.  Cited,  1  Wash.  C.  C.  397;  1  Johns.  Chan.' 524. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  plaintiffs  claim  under  a  deed  to  Peirce  <fe 
M'Donald  from  James  West,  made  in  November  1805,  alleging  a 
title  to  the  land  in  dispute  in  James  West.  The  rule  is,  that  a 
deed  is  not  evidence  till  some  title,  or  shadow  of  title,  is  shown  in 
the  grantor ;  but  it  is  not  necessary  for  a  party,  in  the  first  in- 
stance, to  go  further  than  that.  Whether,  on  the  whole,  the  plain- 
tiff has  made  out  a  good  and  sufficient  title,  in  every  link  of  the 
chain,  or  all  taken  together,  is  a  question  depending  on  the  effect 
of  the  evidence  when  given,  and  arises  subsequently.  The  plain- 
tiffs allege  that  the  letter  and  accounts  offered  tend  to  establish  an 
equitable  title  in  James  West,  derived  from  Francis  and  John 
West  and  William  Wilson,  to  whom  they  had  traced  the  title  by 
the  deed  of  6th  June  1795,  from  James  Hall  and  wife :  and  we  think 
the  evidence  should  go  to  the  jury  to  show  this.  The  letter  of  Wilson 
is  his  acknowledgment  in  writing,  in  1811,  that  the  small  concern 
he  had  in  the  land  had  been  purchased  by  Francis  and  John  West, 
and  that  he  had  engaged  to  make  them  a  deed  and  release  his  right. 
Then  as  to  Francis  and  John  West,  who  thus  seem  to  have  become 
entitled  to  the  whole,  the  accounts  in  the  handwriting  of  Francis 
and  James  West,  or  one  of  them,  tend  to  show  a  sale  of  this  land 
to  James  West,  and  his  payment  of  the  consideration  money  there- 
for. We  do  not  say  that  this  is  conclusively  proved,  because  the 
items  offered  are,  in  themselves,  somewhat  obscure  and  doubtful, 
and  the  equity  alleged  to  exist  may  be  disproved  by  these  docu- 
ments themselves,  or  by  different  circumstances:  but  that  is  mat- 
ter for  determination  by  the  court  and  jury  after  the  evidence  is 
received.  Being,  however,  in  writing,  if  they  tend  to  prove  the 
payment  for  the  land  by  James,  and  the  acknowledgment  of 
Francis  and  James  that  it  belonged  to  or  had  been  transferred  to 
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him  (James),  it  would  establish  an  equitable  title  in  him,  at  least 
prima  facie,  and  as  against  a  defendant  who  shows  no  title,  but  is 
to  be  considered,  for  the  present,  as  a  mere  trespasser,  even  though 
actual  possession  of  the  land  were  not  taken  by  James  West.  For 
that  doctrine  of  the  necessity  of  taking  possession  would  seem  to 
be  applicable  to  cases  of  parol  contracts  or  bargains,  which  go 
upon  the  ground  of  part  performance,  and  not  to  the  case  of  a 
written  evidence  of  the  bargain.  And  a  mere  trespasser  stands 
in  a  different  light  from  F.  and  J.  West,  or  one  claiming  under 
them,  since  they  may  have  acquiesced  in  the  title  as  it  stood,  and 
waived  all  objections  to  it,  knowing  it  to  be  valid  in  equity  and 
justice  ;  and  if  so,  it  is  not  competent  to  a  mere  intruder  to  step  in 
and  take  advantage  of  objections  which  the  party  himself  would 
never  make.  We  are,  therefore,  of  opinion,  that  the  court  below 
erred  in  rejecting  the  evidence  offered. 

As  the  other  point,  the  deposition,  was  rightly  rejected,  the 
notice  was  essentially  defective  in  not  being  authenticated  by  a 
signature. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Vandyke  against  Christ. 

A  general  assignee  for  the  benefit  of  creditors  is  neither  a  purchaser  nor  the 
representative  of  creditors,  such  as  will  be  protected  by  the  provisions  of  the  sta- 
tutes of  the  13  and  27  Eliz.,  the  objects  of  which  were  to  avoid  those  transfers 
of  property  which  were  made  with  an  intent  to  deceive  creditors  and  purchasers. 

ERROR  to  the  Common  Pleas  of  Union  county. 

This  was  an  action  of  replevin  by  John  Vandyke  against  Levi 
B.  Christ,  assignee  of  William  Martin,  to  recover  certain  articles 
of  personal  property.  The  property  belonged  to  William  Martin, 
and  he  made  a  bill  of  sale  of  it  to  John  Vandyke,  to  indemnify  him 
against  the  payment  of  a  note  for  which  he  had  gone  his  security. 
The  actual  possession  of  the  property  was  not  changed.  Subse- 
quently William  Martin  made  a  voluntary  assignment  to  Levi  B. 
Christ,  for  the  benefit  of  his  creditors,  who,  having  complied  with 
the  requisitions  of  the  Act  of  Assembly,  took  possession  of  the  pro- 
perty. This  replevin  was  then  brought  for  it,  and  the  question 
was  presented,  in  whom  was  the  right? 

The  court  below  was  of  opinion,  that  inasmuch  as  the  delivery 
of  possession  did  not  accompany  the  bill  of  sale  to  Vandyke, 
it  was  fatal  to  his  claim,  and  instructed  the  jury  to  find  for  the 
defendant. 

vn.  —  2  o 
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Miller,  for  plaintiff  in  error,  argued  that  the  assignee  was  neither 
a  purchaser  for  a  valuable  consideration,  nor  a  creditor  whose 
execution  was  delayed,  and  as  the  plaintiff  had  the  first  and  best 
title  to  the  property,  he  was  entitled  to  recover  it  in  this  action, 
and  cited  4  Whart.  500 ;  5  Watts  <§•  Serg.  343 ;  4  Binn.  258 ; 
2  Burr.  941. 

Linn,  for  defendant  in  error,  argued  that  possession  of  personal 
property  was  essential  to  the  transfer  of  the  right  of  it,  either 
against  a  creditor  or  assignee.  Cited,  5  Serg.  4*  Rawle  252; 
4Raivle2GQ;  5  Watts  483;  1  Penn.  Rep.  57;  2  Watts  $  Serg. 
147;  4  Watts  121. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Fraudulent  retention  of  possession  avoids  a  con- 
tract of  sale  only  as  to  creditors  or  purchasers ;  the  first  by  the 
13  Eliz.,  the  second  by  the  27  Eliz. ;  and  it  is  only  necessary  to 
turn  to  Roberts  on  Fraudulent  Conveyances  (Ch.  V.,  §  3,),  or  any 
other  text-book  in  which  the  cases  are  arranged,  to  see  that  de- 
livery at  the  time  of  sale,  is  required  by  a  free  interpretation  of 
those  statutes,  and  not  by  the  common  law.  For  what  purpose 
do  they  require  it  1  The  object  of  the  13  Eliz.  was  to  avoid  those 
collusive  transfers  of  the  legal  ownership,  which  would  put  the 
property  beyond  the  reach  of  a  debtor's  creditors ;  that  of  the 
27  Eliz.,  to  avoid  those  that  are  made  with  an  intent  to  deceive 
purchasers :  and  to  these  ends  such  conveyances  are  deemed  to  be 
no  conveyances  against  the  party  attempted  to  be  defrauded,  but 
good  against  every  one  else.  In  what  position  did  Christ  stand, 
as  Martin's  assignee  for  payment  of  the  general  creditors  ?  Not 
in  that  of  a  purchaser;  as  was  ruled  in  Twelves  v.  Williams, 
(3  Whart.  485),  and  not  in  that  of  a  creditor  or  representative  of 
creditors ;  as  appears  by  several  clauses  of  the  statute  which  de- 
clares that  all  conveyances  of  lands,  tenements,  hereditaments, 
goods  or  chattels  made  "  to  the  end  to  delay,  hinder  or  defraud 
creditors  or  others,"  shall  be  void  "  only  against  that  person  or 
persons,  &c.  whose  actions,  suits,  debts,  &c.  by  such  guileful, 
fraudulent  or  covinous  devices  and  practices  shall  or  might  be  in 
anywise  disturbed,  hindered,  delayed  or  defrauded."  Creditors, 
therefore,  are  protected  only  against  those  fraudulent  transfers 
that  would  eloign  the  property  and  put  it  beyond  the  reach  of  their 
executions ;  and  what  execution  could  this  assignee  have  ?  In 
Tivelves  v.  Williams  it  was  shown  that  a  general  assignee  is  neither 
a  purchaser  nor  the  representative  of  the  creditors ;  and  he  conse- 
quently cannot  claim  the  benefit  of  provisions  intended  for  their 
protection.  They  are  not  bound  by  the  assignment  till  they  have 
acceded  to  it  by  an  acceptance  of  its  conditions;  nor  have  they 
gained  any  vested  interest  in  it.  Before  that  is  done,  what  would 
there  be  to  hinder  the  assignee  from  executing  a  reconveyance  ? 
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He  is  the  debtor's  instrument  for  distribution,  and  stands  in  rela- 
tion to  the  property  as  stood  the  debtor  himself,  except  that  it  can- 
not be  seized  in  his  hands  on  a  creditor's  execution.  It  has  been 
transferred  to  him  as  it  would  have  been  transferred  to  the  debtor's 
right  hand,  had  it  pleased  him  to  exercise  his  common-law  right 
of  preference  by  payment  in  person.  As  he  stands  in  no  privity 
to  the  creditors,  he  cannot  arrogate  to  himself  any  of  their  attri- 
butes or  rights ;  and  the  assignment  to  Vandyke  is  consequently 
not  fraudulent  as  to  him.  There  are  three  small  exceptions  to 
immaterial  evidence;  in  respect  to  which  it  is  difficult  to  say 
whether  it  was  competent  or  not ;  but  the  error,  if  there  was  any, 
is  not  sufficiently  manifest  to  justify  a  reversal  on  that  ground. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Beebe  against  West  Branch  Bank. 

The  endorsers  of  a  protested  note  cannot  call  upon  the  holder  to  sue  the  drawer, 
and,  if  he  refuses,  thereby  relieve  themselves  from  liability.  It  is  their  duty  to 
take  it  up,  and  bring  suit  themselves. 

ERROR  to  the  Common  Pleas  of  Tioga  county. 

West  Branch  Bank  against  Hiram  Beebe  and  C.  H.  L.  Ford, 
endorsers  of  William  Willard.  This  was  an  action  of  debt  found- 
ed upon  a  note  drawn  by  William  Willard  for  $2000,  and  made 
payable  to  the  defendants  at  the  West  Branch  Bank,  by  whom  it 
was  endorsed,  and  discounted  by  the  said  Bank.  The  note  was 
duly  protested  for  non-payment,  of  which  the  defendants  had  no- 
tice ;  after  which  they  served  a  written  notice  upon  the  Bank, 
requiring  them  to  bring  suit  upon  the  note  against  the  drawer 
William  Willard,  whom  they  offered  to  prove  on  the  trial  was 
then  in  good  circumstances,  and  able  to  pay  the  money.  Upon 
objection  being  made  by  the  plaintiff,  the  court  below  (CoNYNO- 
HAM,  President)  rejected  the  evidence,  and  directed  a  verdict  foi 
the  plaintiff. 

Knox  and  Maynard,  for  plaintiff  in  error,  argued  that  the  rights 
of  an  endorser  did  not  differ  from  those  of  any  other  surety,  and 
cited  1  Dall.  271 ;  4Dall.  275;  6  Serg.  $  Rawle  379;  8  Serg. 
&•  Rawle  110;  15  Serg.  fy  Rawle  28;  1  Rawle  279;  2  Penn. 
Rep.  203;  7  Watts  523;  11  -Serg.  $  Rawle  179;  3  Penn.  Rep. 
439;  1  Watts  143;  2  Watts  45;  4  Watts  446;  12  Serg.  $ 
Rawle  61. 
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Armstrong,  contra,  argued  that  the  necessity  for  punctuality  in 
commercial  and  mercantile  transactions  gave  rise  to  a  different 
system  of  rules  by  which  contracts  were  governed.  Here  it  was 
the  duty  of  the  endorsers  to  take  up  the  paper  the  moment  they 
had  notice  of  its  dishonour,  and,  being  thus  in  default  themselves, 
they  had  no  right  to  call  upon  the  plaintiff  to  sue  the  drawer.  3 
Wheat.  520 ;  16  Johns.  152 ;  8  Wend.  194. 

PER  CURIAM. — The  rejection  of  the  evidence  was  clearly  right ; 
but  not  for  the  reason  given  in  Lenox  v.  Prout,  (3  Wheat.  520), 
that  the  judgment  made  the  endorser  and  the  maker  equally  prin- 
cipal debtors.  The  true  reason  is,  that  nothing  less  than  prompt 
payment  by  any  of  the  parties  liable  on  whom  it  is  the  pleasure 
of  the  holder  to  call,  stands  with  the  terms  of  the  contract,  or  the 
credit  and  circulation  of  the  paper.  It  is  a  fundamental  principle 
of  the  law  merchant  that  a  holder  of  commercial  paper  may  sue 
all  the  parties  whose  names  are  on  it,  or  such  of  them  as  he  may 
select,  without  being  delayed  by  the  settlement  of  equities  with 
which  he  has  no  concern,  and  at  a  time  when  delay  would  per- 
haps be  death.  Punctuality  of  payment  is  so  much  the  soul  of 
commerce,  that  it  could  not  exist  without  it ;  and  the  promise  of 
an  endorser  is  positive  that  he  will  pay  on  the  single  condition 
that  the  maker  or  acceptor  do  not.  If  he  wish  that  instant  re- 
course be  had  to  one  or  the  other  of  these,  it  is  in  his  power  to 
take  up  the  paper  and  sue  for  himself;  and  that  is  an  incentive  to 
punctual  payment,  of  which  the  holder  ought  not  to  be  deprived 
for  the  benefit  of  his  debtor.  It  is  true  that  the  relation  of  prin- 
cipal and  surety  obtains  so  far  that  an  endorser  maybe  discharged 
by  time  given  to  the  maker  or  acceptor;  but  that  stands  entirely  with 
the  terms  of  the  contract,  insomuch  that  when  the  holder  takes  a 
new  and  inconsistent  security,  it  stands  with  reason  that  he  has 
abandoned  the  old  one.  It  is  a  different  thing  to  refuse  to  press 
a  particular  security  in  preference  to  another.  The  defence 
attempted,  therefore,  was  altogether  untenable. 

Judgment  affirmed. 


Ross  against  Cowden. 

A  debt  of  a  testator  for  which  the  executor,  who  was  also  a  residuary  legatee, 
had  taken  a  note  in  his  own  name,  may  be  attached  by  process  of  execution 
against  the  executor  for  the  payment  of  his  own  debt,  it  appearing  that  a  number 
of  years  had  elapsed  since  the  death  of  the  testator,  and  that  there  was  abundance 
of  estate  beside  to  pay  all  debts  and  legacies. 
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ERROR  to  the  Common  Pleas  of  Northumberland  county. 

John  H.  Cowden,  executor  of  John  Cowden  deceased,  against 
The  Executors  of  Catherine  Ross  deceased.  Special  verdict. 

The  executors  of  Ross  obtained  a  judgment  against  John  H. 
Cowden  for  $500,  upon  which  they  issued  a,  fieri  facias  and  attach- 
ment, by  virtue  of  which  they  attached  the  money  due  upon  a 
judgment  of  John  H.  Cowden  against  Henry  Farnwalt.  It  ap- 
peared that  this  judgment  was  founded  upon  a  note  which  John 
H.  Cowden  had  taken  to  himself  personally,  for  a  debt  which  was 
payable  to  him  as  executor  of  John  Cowden  deceased.  Farnwalt 
paid  the  money  on  an  execution,  and  it  was  brought  into  court 
for  appropriation.  It  was  claimed  by  John  H.  Cowden  as  exe- 
cutor of  John  Cowden  deceased,  for  the  payment  of  debts  and 
legacies  of  the  estate,  of  which  some  existed ;  and  it  was  claimed 
by  the  executors  of  Mrs  Ross  for  the  payment  of  their  judgment. 
The  estate  of  John  Cowden  deceased,  it  appeared,  was  very  large ; 
and  by  his  will  he  directed  his  debts  and  certain  legacies  to  be  paid, 
and  then  devised  and  bequeathed  the  whole  residue  of  his  estate  to 
his  son  John  H.  Cowden.  It  appeared  that  the  estate  was  abun- 
dantly large  to  pay  all  debts  and  legacies,  without  the  application 
of  the  fund  now  in  court.  The  court  below  rendered  a  judgment 
for  the  plaintiff. 

Bellas,  for  plaintiff  in  error,  argued  that  inasmuch  as  the  debt 
actually  belonged  to  John  H.  Cowden  by  the  will  as  residuary 
legatee,  and  he  had  reduced  it  into  possession  by  a  note  to  him- 
self, it  was  for  every  purpose  his  own  money,  and  was  attachable 
for  his  debt. 

Jordan  and  Greenough,  contra.  The  taking  of  the  note  by  the 
executor  in  his  own  name  did  not  change  the  nature  of  it ;  it  is 
still  a  trust  fund — assets  of  the  estate,  which  was  applicable  to 
the  debts  of  the  estate  as  long  as  one  was  unpaid.  II  Serg.  4* 
Rawle  377.  It  was  therefore  not  attachable  for  the  debt  of  the 
executor.  1  Whart.  Dig.  695,  tit.  Execution,  pi.  228. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — John  H.  Cowden,  the  defendant  in  error,  who  was 
the  plaintiff  in  the  court  below,  was  made  by  his  father,  in  his 
will,  the  residuary  devisee  and  legatee  of  all  the  real  and  personal 
estate,  and  the  sole  executor  thereof.  The  residuum  of  the  per- 
sonal estate  exceeded  greatly  the  amount  of  the  debts  owing  by 
the  testator  and  the  amount  of  the  legacies  given  by  his  will. 
The  legacies,  however,  have  been  adjudged  during  the  present 
term  to  be  payable  out  of  the  real  estate  devised  to  the  defendant 
in  error  as  well  as  the  personal,  and  therefore  a  charge  upon  it. 
The  great  excess  of  the  estate  of  the  testator  devised  and  be- 
queathed to  the  defendant  in  error,  beyond  what  was  sufficient  to 
vii.  — 48  2o* 
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pay  the  debts  and  legacies,  would  seem  to  be  a  reason  why  they 
were  not  all  paid  long  since ;  for  it  is  highly  probable  that  the 
large  estate  given  to  the  defendant  in  error  by  his  father's  will, 
with  the  addition  of  what  he  had  previously  acquired,  induced  a 
general  belief  on  the  part  of  the  legatees,  as  also  the  few  creditors 
of  the  testator,  that  his  means  of  payment  were  almost  inexhaust- 
ible, tind  that,  whenever  they  should  want  payment,  they  would 
obtain  it  without  any  delay  or  difficulty.  And  it  being  upwards 
of  seven  and  a  half  years  since  the  testator  died,  it  cannot  be  sup- 
posed for  a  moment  that  payment  of  the  debts  and  legacies  could 
not  have  been  obtained  some  five  or  six  years  ago,  if  the  creditors 
and  legatees  had  only  insisted  on  it ;  but,  considering  all  secure 
beyond  the  possibility  of  danger  or  doubt,  they  chose  to  lie  by 
and  permit  the  defendant  in  error  to  dissipate  and  apply  or  waste 
all  the  estate,  as  if  it  had  been  his  own  originally.  Possessing 
such  superabundant  means  for  the  payment  of  the  debts  and  lega- 
cies as  he  did,  and  no  claim  made  by  suit  against  him  on  account 
of  either  for  seven  years  or  upwards  after  the  death  of  the  tes- 
tator, furnished  strong  ground  for  the  rest  of  the  world  to  conclude 
that  the  debts  and  legacies  were  all  paid,  and  that  everything  in 
possession  of  the  defendant  in  error,  or  coming  to  him,  even  as 
executor  nominally  of  the  will  of  his  father,  was  absolutely  and 
exclusively  his  own ;  and  under  this  construction  it  is  fair  to  pre- 
sume that,  as  such,  he  obtained  credit  with  the  world.  But  in 
this  instance  it  appears  by  the  record  of  the  judgment  that  the 
debt  which  was  attached  was  a  debt  coming  to  him  in  his  own 
right,  and  not  as  executor,  though  it  would  appear  to  have  been 
a  debt  owing  to  the  testator  originally,  but  was  reduced  to  pos- 
session by  the  defendant  in  error  taking  a  security  and  judgment 
in  his  own  right  for  the  payment  of  it.  Under  all  the  circum- 
stances of  this  case,  the  debt  attached  may  well  be  considered  as 
a  debt  owing  to  the  defendant  in  his  own  right,  and  liable  to  be 
attached  as  such  under  the  Act  of  Assembly  authorizing  debts  due 
to  a  defendant,  against  whom  a  judgment  has  been  obtained  for 
money,  to  be  recovered  by  process  of  attachment,  and  applied 
towards  payment  of  the  judgment. 

Judgment  reversed,  and  judgment  for  the  plaintiff  in  error. 


OF  PENNSYLVANIA.  379 


Pleasants  against  Cowden. 

If  a  debt  due  to  the  estate  of  a  testator  be  attached  for  the  payment  of  the  debt 
of  the  executor,  who  is  also  a  residuary  legatee  under  the  will,  it  is  error  in  the 
court  to  quash  the  attachment;  the  party  should  plead  to  it,  and  thus  raise  the 
question  whether  the  debt  was  one  of  the  estate,  or  belonged  to  the  executor 
himself. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 

Charles  Pleasants  against  John  H.  Cowden.  This  was  an 
attachment  process  in  the  nature  of  an  execution,  by  which  the 
sheriff  was  directed  to  attach  certain  debts  which  were  due  by 
several  persons  to  John  H.  Cowden,  executor  of  John  Cowden 
deceased,  and  which  were  assets  of  the  estate.  The  defendant 
obtained  a  rule  to  show  cause  why  the  attachment  should  not  be 
dissolved;  upon  the  hearing  of  which  it  appeared  that  the  estate 
of  the  testator  was  very  large,  and  abundant  to  pay  all  its  debts 
and  legacies,  and  that  John  H.  Cowden  was  the  residuary  legatee, 
and  entitled  to  a  large  portion  of  the  estate. 

The  court  below  was  of  opinion  that  the  debts  of  the  estate 
could  not  be  attached  for  the  debt  of  the  executor,  and  therefore 
made  the  rule  absolute. 

Pleasants,  for  plaintiff  in  error, 
Greenough,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — We  think  that  the  court  below  erred  in  quashing 
the  process  in  this  case  upon  a  rule  to  show  cause  why  it  should 
not  be  done.  It  involved  the  question  whether  a  debt  coming  to 
the  defendant  as  the  executor  and  residuary  legatee  and  devisee 
of  his  father's  will,  could  be  attached  under  the  Act  of  Assembly 
of  the  16th  of  June  1836,  and  applied  towards  payment  of  a  judg- 
ment obtained  against  him  for  a  debt  due  from  him  in  his  own 
right.  Under  circumstances  showing  clearly  that  the  debt  coming 
to  him,  though  nominally  as  executor,  yet  that  there  were  assets 
both  real  and  personal  belonging  to  the  testator's  estate,  abun- 
dantly sufficient  to  satisfy  all  the  debts  thereof,  and  the  prior 
legacies  given  by  the  will,  so  that  the  debt  attached,  if  recovered 
by  the  defendant  himself,  would  belong  to  him  absolutely,  and  he 
would  have  a  perfect  right  to  apply  it  to  the  payment  of  his  own 
debts,  or  to  dispose  of  it  otherwise  as  he  pleased,  it  would,  as  we 
conceive,  be  the  proper  subject  of  attachment  to  satisfy  a  judgment 
against  himself.  But,  on  the  contrary,  if  it  should  clearly  appear 
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to  be  so,  or  appear  that  it  was  necessary  for  the  executor  to 
receive  it,  to  enable  him  either  to  pay  the  debts  of  the  testator,  or 
the  legacies  given  to  the  other  legatees,  it  would  be  both  illegal 
and  inequitable  that  it  should  be  attached  and  applied  to  the  pay- 
ment of  his  own  debts.  But  these  are  facts  which  a  court  ought 
not  to  decide  in  a  summary  manner,  upon  motion  or  a  rule,  as 
was  done  in  this  case,  where  the  defendant  has  a  right  to  appear 
and  plead,  and  by  his  plea  to  have  all  such  matters  of  fact  put  in 
issue,  so  that  they  may  be  tried  by  a  jury.  If  it  be  that  the  debt 
attached  in  this  case  is  coming  to  the  defendant  as  residuary 
legatee  under  the  will  of  his  father,  we  do  not  consider  that,  be- 
cause it  may  be  regarded  and  termed  a  legacy  coming  to  him,  it 
cannot  therefore  be  attached  for  the  payment  of  his  debt  upon  a 
judgment  rendered  against  him;  for  it  does  not  come  within  the 
principles  upon  which  it  was  held  by  this  court  in  the  case  of 
Shewell  v.  Keen,  (2  Whart.  Rep.  332).,  that  a  legacy  in  the  hands 
of  an  executor  could  not  be  attached  for  the  debt  of  the  legatee 
by  process  of  foreign  attachment.  There  the  legatee  was  not 
entitled  to  receive  the  legacy  without  first  giving  the  executor  a 
refunding  bond,  with  at  least  two  sureties  in  it ;  a  thing  that  the 
creditor  of  the  legatee  could  not  do,  and  without  which  the  exe- 
cutor, as  the  law  stood  then,  could  not  be  compelled  to  pay  the 
legacy  to  either  the  legatee  or  his  creditor.  In  the  present  case, 
however,  the  defendant  is  the  executor  as  well  as  the  legatee,  and 
even  if  the  law  relating  to  legacies  were  the  same  now  that  it  was 
then,  which  it  is  not,  no  refunding  bond  would  be  requisite,  nor 
could  it  be  given  in  conformity  to  the  Act  of  Assembly  which 
then  existed  on  the  subject,  seeing  the  legatee  and  the  executor 
are  the  same  person,  and  that  it  would  be  impracticable  for  the 
legatee  to  give  a  bond  to  himself,  as  also  altogether  idle  and  nuga- 
gatory.  The  legatees  under  the  will  of  the  testator  in  this  case 
have  a  lien  upon  all  the  real  estate  devised  thereby  to  the  defend- 
ant, of  which  they  cannot  be  devested  without  their  consent,  or  a 
judicial  sale  made  thereof,  which  latter  would  secure  to  them  the 
payment  of  their  legacies  out  of  the  moneys  arising  from  such 
sale,  unless  they  should  neglect  to  demand  and  receive  their  lega- 
cies upon  the  moneys  being  brought  into  court. 

Judgment  reversed,  and  procedendo  awarded. 
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Thomas  against  James. 

Under  the  Mechanics'  Lien  Law  of  the  16th  June  1836,  the  material-man,  who 
has  a  claim  for  materials  furnished  for  several  buildings,  must  designate,  in  his 
claim  filed,  the  amount  which  he  claims  to  be  due  to  him  on  each  ot  such  build- 
ings :  otherwise  such  claim  will  be  postponed  to  liens  subsequently  entered. 

APPEAL  from  the  decree  of  the  Common  Pleas  of  Luzeme 
county. 

This  was  a.  claim  filed  by  Abraham  Thomas  against  John  H. 
James,  contractor,  and  Chambers,  Biddle  &  Co.  reputed  owners, 
and  was  as  follows : — 

"  The  prothonotary  is  hereby  directed  to  enter  for  the  plaintiff 
a  mechanic's  lien,  in  the  Common  Pleas  of  said  county,  for  the 
sum  of  $503.89,  together  with  interest,  against  a  two  story  frame 
dwelling-house,  16  ft.  by  24  ft.,  on  the  ground  on  Dilly's  Hill, 
above  the  large  rolling  and  slitting-mill  of  Biddle,  Chambers  & 
Co. :  also,  against  a  one  story  frame  office,  18  ft.  by  40  ft.,  on  the 
ground  near  the  aforesaid  dwelling-house  :  also,  on  ten  houses,  one 
and  a  half  stories  high,  and  22  by  16  ft.,  on  the  ground  situated  in 
a  row  in  the  grove  on  Ross's  Hill,  above  the  said  rolling  and  slit- 
ting-mill  ;  and  on  land  purchased  by  Chambers,  Biddle  &  Co.  of 
Gen.  William  Rap;  for  lumber  purchased  by  the  plaintiff  for  said 
buildings,  agreeably  to  the  items  and  dates  embraced  in  the  ac- 
count hereunto  annexed  and  filed ;  which  lumber  was  furnished 
for  the  above-named  John  H.  James,  who  was  the  contractor  and 
architect  of  the  said  buildings,  and  Chambers,  Biddle  &  Co.  are 
the  reputed  owners." 

Upon  the  sale  of  the  real  estate  of  the  owners  by  the  sheriff,  the 
money  was  brought  into  court  for  appropriation,  and  was  claimed 
by  the  plaintiff  and  by  subsequent  lien  creditors,  and  the  question 
arose,  whether  the  claim  of  the  plaintiff  was  filed  in  pursuance  of 
the  Act  of  Assembly. 

The  court  below  (CONYNGHAM,  President)  directed  that  it  was 
not,  and  decreed  the  money  to  the  subsequent  lien  creditors. 

Kidder,  for  the  appellant,  argued  that  the  13th  section  of  the 
Act  imposed  the  penalty  of  being  postponed  only  as  to  liens  which 
existed  at  the  time  the  mechanic's  lien  was  filed. 

Butler,  contra.  The  proceeding  upon  a  mechanic's  lien  is  in 
rent,  and  the  requisitions  of  the  Act  are  positive  and  plain  that  the 
amount  of  the  liability  of  each  building  shall  be  designated.  It 
cannot  be  dispensed  with. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Under  the  Act  of  17th  March  1806,  relative  to 
the  liens  of  mechanics  and  material-men,  it  was  a  matter  of  much 
dispute  whether  a  joint  claim  for  materials,  filed  against  several 
distinct  buildings,  was  good.  It  was  at  length  decided,  that  where 
adjoining  buildings  were  owned  by  different  persons,  it  was  void, 
Gorgas  v.  Douglas,  (6  Serg.  4*  Rawle  512) ;  but  that  where  they 
were  owned  by  the  same  person,  and  erected  under  a  general 
request,  without  any  specific  contract  for  each  house  separately, 
a  mechanic  or  material-man  might  file  his  claim  against  all  the 
houses  jointly,  or  he  might  apportion  it  among  them  according  to 
the  value  or  price  of  the  materials  or  work,  and  file  a  separate 
claim  accordingly.  Pennock  v.  Hoover,  (5Raivle  291).  The  Act 
of  31st  March  1831,  reciting  that  sometimes  it  was  impossible  for 
the  person  who  found  and  provided  materials,  to  specify  in  his 
claim  filed  the  particular  house  or  other  building  for  which  the 
several  items  of  his  demand  were  so  found  or  provided,  and  that 
doubts  had  arisen  as  to  the  construction,  in  such  cases,  of  the  laws 
of  the  Commonwealth,  enabled  such  person,  when  the  buildings 
were  adjoining  and  were  built  by  the  same  person,  to  file  with  his 
claim  tin  apportionment  of  the  amount  among  the  buildings,  and 
subjected  each  to  the  payment  of  its  apportioned  share.  This 
provision  did  not  attain  the  desired  object;  for  if  the  claimant  did 
not  choose  to  file  an  apportionment  with  his  claim,  there  was  no 
compulsion  upon  him  to  do  so,  and  the  parties,  debtor  or  owner, 
purchaser,  lien  creditors  and  others,  were  left  open  to  the  incon- 
venience that  each  building  was  liable  for  the  amount  of  the  whole 
claim,  and  that  no  part  of  the  proceeds  of  any  of  the  buildings 
could  be  applied  to  a  subsequent  encumbrance,  so  long  as  the  joint 
lien  remained  unsatisfied,  as  was  determined  in  Pennock  v.  Hoover, 
(5  Rawle  291).  It  would  seem  to  be  with  a  view  to  obviate  these 
inconveniences,  by  compelling  the  material-man  who  files  a  joint 
claim  against  several  buildings  owned  by  the  same  person,  to  spe- 
cify how  much  each  building  shall  be  subject  to,  that  the  Act  of 
16th  June  1836,  sect.  13,  enacts  that  in  such  case  he  shall  desig- 
nate the  amount  which  he  claims  to  be  due  to  him  on  each  of  such 
buildings,  and  declares,  that  otherwise  such  claim  shall  be  post- 
poned to  other  lien  creditors.  Now  that  is  precisely  the  case  of  the 
material-man  in  the  present  instance.  He  has  omitted  to  perform 
the  duty  required  of  him  by  this  Act  of  Assembly  ;  he  has  filed  a 
joint  claim  against  several  buildings,  without  designating  how 
much  he  claims  to  be  due  on  each,  and  must  therefore,  by  the 
express  terms  of  the  Act,  be  postponed  to  other  lien  creditors. 
He  thus  loses  a  priority  over  other  lien  creditors,  which  he  might 
have  had,  through  his  own  neglect  and  default  in  not  complying 
with  the  provisions  of  the  law. 

But  it  is  contended  that  he  may  be  relieved  from  this  result  by 
the  subsequent  terms  of  the  clause,  that  the  lien  of  such  claimant 
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shall  not  extend  beyond  the  amount  so  designated  as  against  other 
creditors  having  liens  by  judgment,  mortgage  or  otherwise,  inas- 
much as  the  language  is,  "having  liens,"  which  means,  at  the 
time  the  claim  is  filed,  and  therefore  postpones  him  only  to  such 
liens  as  then  existed,  and  not  to  those  accruing  afterwards,  as  is 
the  case  here.  This  part  of  the  clause,  however,  does  not  apply 
to  the  plaintiffs  case  at  all.  It  applies  only  where  the  person 
filing  the  claim  has  made  the  designation  required  by  the  Act, 
which  the  plaintiff  never  has  done,  and  therefore  no  question  can 
arise  on  the  construction  of  these  words. 

This  renders  it  unnecessary  to  give  an  opinion  on  the  question 
which  has  been  discussed,  whether  a  joint  claim  can  be  filed  under 
the  Act  of  1836  for  materials  found  and  provided,  where  the  build- 
ings put  up  under  the  same  contract  or  request  do  not  appear  to 
adjoin  each  other. 

Judgment  affirmed. 


Sayre  against  Frick. 

Joint  owners  of  a  bill  who  jointly  endorse  the  same,  do  not  thereby  constitute 
themselves  partners  quoad  hoc,  so  that  notice  of  the  dishonour  of  the  bill  to  one 
will  charge  both  :  it  is  but  a  joint  contract,  and  each  must  have  notice  in  order 
to  charge  him. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 

This  was  an  action  of  debt  by  the  Commonwealth  for  the  use 
of  Bazaleet  Sayre  against  John  Frick,  founded  upon  the  official 
bond  of  the  defendant  as  a  notary  public.  The  breach  assigned 
was,  that  a  note  which  became  due  and  payable  at  the  Northum- 
berland Bank,  was  handed  to  the  defendant  for  protest,  and  that 
the  same  was  protested,  but  that  the  notice  of  protest  was  given 
only  to  one  of  the  endorsers,  and  the  notice  to  the  other  was  di- 
rected erroneously  to  a  different  place  than  where  the  endorser 
lived,  whereby  he  was  discharged.  The  note  was  as  follows  : — 

"Ninety  days  after  date  I  promise  to  pay,  at  the  Bank  of 
Northumberland,  to  the  order  of  Edwin  Dyer  and  Lewis  Saynish, 
$575,  without  defalcation,  for  value  received. 

WILLIAM  HAOENBUCH, 

(' Covington/  in  pencil  mark). 

(Endorsed,)       LEWIS  SAYNISH,  ('Blossburg,'  in  pencil  mark). 
EDWIN  DVER,  ('  Covington,'  in  pencil  mark). 
CHARLES  SEELY,  ('Covington,'  in  pencil  mark)." 
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The  proof  was  that  the  residences  of  the  endorsers  were  put 
upon  the  note  by  the  cashier,  when  he  handed  it  to  the  defendant. 
The  note  was  duly  protested,  and  notice  given  to  Edwin  Dyer 
and  Charles  Seely,  through  the  Post-Office,  but  the  notice  to 
Lewis  Saynish  was  directed  to  "Wellsborough,"  where  he  did  not 
live,  and  he  did  not  get  it  in  time  to  charge  him  as  an  endorser. 

The  court  below  instructed  the  jury  that  the  joint  endorsement 
of  Lewis  Saynish  and  Edwin  Dyer,  constituted  them  partners,  as 
to  this  transaction,  and  that  notice  to  one  was  notice  to  both,  and 
therefore  the  plaintiff  was  not  entitled  to  recover  in  this  action. 

Hegins,  for  plaintiff  in  error,  argued  that  the  joint  endorsement 
was  but  a  joint  contract,  and  that  each  of  the  parties  to  it  were 
entitled  to  notice  of  the  dishonour  of  the  bill,  and  cited  Chitt.  on 
Bills  497 ;  1  Saund.  Plead,  and  Ev.  288 ;  6  East  43 ;  Douglass 
653;  9  Mass.  334;  2  Conn.  654;  Bailey  on  Bills  159;  4  Coweu 
126;  2  Marshall  616;  1  Penn.  Rep.  147;  15  Wend.  482. 

Jordan  and  Greenough,  contra,  argued  that  although  one  can- 
not, without  a  contract  of  partnership,  create  a  new  liability  for 
another,  yet  he  may  preserve  the  existing  conditional  liability 
which  they  are  jointly  under,  and  one  may  receive  notice  for  both, 
and  both  are  thereby  charged.  16  Law  Lib.  101 ;  Byles  on  Bills 
166 ;  1  Camp.  83 ;  Chitt.  on  Bills  297.  49 ;  16  Serg.  $  Raivle 
372;  Cro.  Eliz.  675;  2  Wash.  300. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  singular  that  the  sixty  years  which  have 
passed  since  Carvick  \.  Vickery  (2  Doug.  653)  was  before  the 
King's  Bench,  have  not  brought  up,  a  second  time,  among  a  people 
so  commercial  as  the  Anglo-Saxon  race,  the  point  which  the  ver- 
dict left  in  so  much  uncertainty.  The  text-writers  seem  to  be  at 
a  loss  how  to  treat  that  case ;  whether  as  an  authority  for  the 
principle  adopted  by  the  court,  or  as  an  authority  for  the  opposite 
principle  subsequently  adopted,  with  Lord  MANSFIELD'S  assent,  by 
the  special  jury.  Some  of  them  seem  to  have  taken  a  middle 
course,  and  considered  it  an  authority  for  both.  The  insufficiency 
of  commercial  usage,  as  a  criterion  of  principle,  is  shown  by  the 
fact  that  a  verdict  founded  on  evidence  of  it,  settles  nothing  but 
the  contest  in  the  cause;  and  that  when  repeated  verdicts  in  the 
same  way  have  emboldened  the  Judges  to  take  notice  of  it,  it  is 
their  sanction,  after  all,  and  not  the  inherent  force  of  the  usage 
itself,  which  gives  it  the  consistence  and  stability  of  a  rule.  The 
verdict  in  Carvick  v.  Vickery,  which  settled  the  cause,  if  it  settled 
nothing  else,  certainly  unsettled  the  rule  laid  down  by  the  court, 
which  might  else  have  taken  root ;  and  as  I  do  not  find  that  the  point 
has  been  adjudicated  a  second  time,  it  weighs  much,  with  me,  that 
the  bench  and  the  bar  were  satisfied  with  the  event.  The  text- 
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writers  seem  to  have  taken  different  views  of  the  case.  Gow  cites 
it,  for  the  position  taken  by  the  court,  that  the  drawers,  having 
made  the  bill  payable  to  their  order,  had  made  themselves  partners 
as  to  the  transaction ;  and  Cary  does  the  same,  saying,  that  the 
right  of  transfer  was  in  all  of  them,  not  in  anyone  of  them  indivi- 
dually :  strange  premises  for  such  a  conclusion !  On  the  other 
hand,  Chitty,  who  also  lays  down  the  rule  in  obedience  to  the 
decision  of  the  court,  adds  a  qucere ;  and  Byles  puts  the  case,  as  an 
illustration  of  the  rule,  that  holders  who  are  not  partners,  can 
transfer  their  right  only  by  joining  individually  in  the  act  of  en- 
dorsement. Watson  cites  it  to  prove  that  the  question  depended 
on  usage;  and  he  consequently  goes  with  the  jury.  Collyer  inti- 
mates no  opinion  in  respect  to  it;  and  Montague  I  have  not  at 
hand.  Mr  Justice  STORY  cites  the  case  to  prove,  that  if  a  bill  be 
made  payable  or  endorsed  to  several  persons  not  in  partnership, 
the  transfer  can  be  effected  only  by  the  immediate  act  of  all ;  a 
consequence  that  could  not  ensue  if  they  were  made  partners  in 
the  transaction  by  the  very  drawing  of  the  bill.  Now  all  but  Gow 
concur,  that,  whether  the  payees  were  partners  or  not,  the  indivi- 
dual interests  of  all  could  be  transferred  only  by  the  individual  act 
of  each ;  and  on  the  same  principle,  each  would  be  separately 
entitled  to  notice  of  dishonour.  The  only  case,  subsequent  to  it, 
which  approaches  the  point  in  any  shape,  is  Jones  v.  Radford, 
(1  Camp.  83,  note).  It  was  that  of  an  action  against  the  acceptor 
of  a  bill  drawn  in  favour  of  two,  but  endorsed  by  one;  and  the 
plaintiff  recovered,  not  because  the  payees  were  partners,  but 
because  the  defendant  was  precluded,  by  his  acceptance  of  the 
bill  thus  endorsed,  from  contesting  the  regularity  of  the  endorse- 
ment. It  is  scarce  necessary  to  remark,  that  the  notion  of  part- 
nership was  out  of  the  question.  The  weight  of  professional 
opinion,  therefore,  is  decisively  adverse  to  the  rule  laid  down  by 
the  court  in  Comtek  v.  Vickery,  and  consonant  to  reason,  as  well 
as  the  verdict  of  the  jury.  If  partnership,  as  it  has  been  said,  is  a 
contract  of  association  in  a  business  or  trade,  on  terms  of  furnish- 
ing the  capital  and  sharing  the  profit  or  loss,  the  mere  joinder  of 
personal  rights  and  responsibilities,  as  parties  to  a  negotiable  in- 
strument, does  not  constitute  it.  What  contract  is  there  on  the  face 
of  a  bill  or  note,  between  parties  to  it,  who,  in  contemplation  of 
law,  are  one  ?  None  is  expressed  ;  and  the  law  implies  none 
which  it  does  not  imply  between  all  joint  contractors  whatever, 
without  regard  to  the  character  of  the  instrument.  Why  should 
joint  parties  to  a  bill  or  note  be  more  necessarily  partners  than 
are  joint  obligors  ?  The  endorsing  of  a  bill  or  note  is  not  a  busi- 
ness or  trade ;  and  the  employment  of  that  form  of  security  to 
create  a  responsibility,  is  no  proof  that  the  parties  were  engaged 
in  a  mercantile  operation.  We  may  therefore  safely  decide,  on 
the  ground  of  principle  as  well  as  professional  opinion,  that  as 
these  endorsers  were  only  joint  owners  of  the  note,  the  notice  of 
vn.  — 49  2n 
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dishonour,   received   by  one   of  them,   was   not   notice   to   the 
other. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Coy  against  Michew. 

In  an  action  of  ejectment  in  which  the  party  claims  under  a  treasurer's  deed 
made  in  pursuance  of  a  sale  of  the  land  as  unseated,  he  may  give  in  evidence  a 
patent  for  the  land  in  the  name  of  the  person  as  whose  it  was  taxed  and  sold, 
without  previously  showing  a  regular  chain  of  title  to  him  from  the  warrantee 
The  patent  is  such  evidence  of  ownership  and  identity  of  the  land  as  will  justify 
the  commissioners  in  taxing  and  selling  it  in  the  name  of  the  patentee. 

It  is  not  a  good  objection  to  a  commissioners'  deed  for  unseated  land  sold  foi 
taxes,  that  it  does  not  set  out  how  the  land  was  sold,  whether  at  public  or  private 
sale  ;  the  presumption  is,  until  the  contrary  be  shown,  that  it  was  sold  according 
to  law.  Nor  is  it  a  good  objection  that  it  was  acknowledged  before  a  Judge  of 
the  Court  of  Common  Pleas. 

A  draft  of  the  unseated  lands  of  a  county,  made  under  the  authority  of  the  com- 
missioners, partakes  of  the  nature  of  a  public  document,  and  may  be  given  in 
evidence  in  an  action  of  ejectment  to  identify  the  land  taxed  and  sold. 

If  a  tract  of  land  held  upon  a  warrant  and  survey  be  covered  by  two  or  more 
warrants  and  surveys  of  a  later  date,  and  the  land  be  assessed,  taxed  and  sold  by 
the  treasurer  at  different  limes  in  the  names  of  the  later  warrantees,  such  sale 
will  confer  a  good  title  upon  the  purchaser  for  such  portion  of  the  land  as  is  thus 
taxed  and  sold. 

ERROR  to  the  Common  Pleas  of  Luzerne  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land  containing 
294  acres,  by  William  M'Coy  against  James  Michew  and  others. 
The  plaintiff  claimed  under  and  gave  in  evidence  a  warrant  to 
George  Cristy  for  300  acres,  dated  the  4th  February  1774,  and 
survey  thereon  of  294  acres,  dated  26th  May  1774,  regularly  re- 
turned ;  this  title  was  regularly  vested  in  the  plaintiff. 

The  defendants  claimed  under  a  warrant  and  survey  in  the 
name  of  Peter  Smith,  dated  in  1784;  also  under  a  warrant  and 
survey  in  the  name  of  John  Thornburg,  dated  in  1793;  also  under 
a  warrant  and  survey  to  John  Kunkle,  dated  in  1793 :  each  of 
these  warrants  and  surveys  covered  a  part  of  the  land  originally 
surveyed  on  the  plaintiff's  warrant  in  the  name  of  George  Cristy, 
and  altogether  covered  the  whole  of  Cristy's  survey  but  about  13 
acres.  After  the  defendants  had  given  these  several  warrants 
and  surveys  in  evidence,  he  offered  a  patent  to  Nicholas  Kern, 
Jun.  for  a  tract  of  land  containing  159  acres  70  perches,  and 
which  described  the  Peter  Smith  tract ;  to  be  followed  by  evi- 
dence of  a  regular  assessment  and  sale  of  it  in  the  name  of  Nicho- 
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las  Kern,  Jun.  as  unseated,  for  taxes.  The  plaintiff  objected  on 
the  ground  that  no  previous  title  was  shown  to  be  in  Nicholas 
Kern,  Jr. ;  but  the  court  overruled  the  objection  and  sealed  a  bill 
of  exception.  The  evidence  was  then  given  of  an  assessment  and 
sale  of  this  tract  to  the  commissioners.  The  defendants  then 
offered  a  deed  of  the  commissioners  upon  a  sale  of  the  same  tract 
to  Orlando  Porter.  The  plaintiff  objected,  because  the  deed  did 
not  show  that  it  had  been  made  in  pursuance  of  a  public  sale,  and 
because  it  was  not  acknowledged  before  a  justice  of  the  peace  as 
the  law  requires,  (the  acknowledgment  was  before  a  Judge  of  the 
Common  Pleas),  and  because  it  was  not  proved  that  the  grantors 
were  commissioners.  The  court  overruled  the  objections  and 
sealed  an  exception. 

The  defendants  further  offered  in  evidence  a  draft  of  the  unseated 
lands  of  Luzerne  county,  made  under  the  direction  of  the  commis- 
sioners in  the  year  1816,  for  the  purpose  of  identifying  the  land  in 
question.  The  plaintiff  objected  to  its  admission,  but  the  court 
overruled  the  objection  and  sealed  a  bill  of  exception. 

The  evidence  given  exhibited  regular  sales  of  the  several  tracts 
warranted  in  the  names  of  Peter  Smith,  John  Thornburg  and  John 
Kunkle,  by  the  treasurer,  for  taxes.  The  sales  were  made  at 
different  times. 

The  plaintiffs  contended  "  That  the  sale  for  taxes,  at  different 
times,  of  several  distinct  tracts  of  land,  which  interfere  with  and 
cover  in  different  proportions  an  older  and  better  survey,  does  not 
devest  the  title  of  the  older  survey,  either  in  part  or  in  whole." 

CONYNGHAM  (President)  instructed  the  jury  that  this  position 
of  the  plaintiff's  counsel  was  not  tenable,  and  directed  the  jury 
that  the  plaintiff  was  not  entitled  to  recover, 

M'Clintock  and  Butler,  for  plaintiff  in  error. 
Dana  and  Tilghman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  ejectment  to  recover  294  acres 
of  land  under  a  warrant  in  the  name  of  George  Cristy,  dated  the 
4th  February  1774,  and  a  survey  dated  the  26th  May  1774.  A 
regular  chain  of  title  is  given  in  evidence  from  Cristy  to  the  plain- 
tiff, William  M'Coy.  At  the  trial  the  defendants  took  two  grounds 
of  defence :  first,  they  denied  that  the  Cristy  warrant  and  survey 
covered  the  land  in  dispute ;  and  next,  granting  that  it  does,  and 
that  the  title  was  at  one  time  in  M'Coy,  they  contend  that  it  has 
been  devested  by  divers  sales  at  different  times  for  taxes,  viz.,  by 
a  treasurer's  sale  for  159  acres  70  perches,  returned  by  the 
assessor  in  the  name  of  Nicholas  Kern ;  another  portion  in  the 
name  of  John  Thornburg,  and  the  remainder  in  the  name  of  John 
Kunkle.  These  sales  covered  the  whole  land  in  controversy,  with 
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the  exception  of  about  12  acres,  for  which  the  jury  found  a  verdict 
in  favour  of  the  plaintiff. 

After  the  verdict  in  favour  of  the  plaintiff  for  part  of  the  land 
not  covered  by  the  title,  to  which  I  have  referred,  we  must  take  it 
that  the  George  Cristy  warrant  and  survey  was  located  on  the 
land  in  dispute,  and  that  the  title  to  the  same  was  at  one  time 
vested  in  the  plaintiff.  The  only  inquiry,  therefore,  that  remains 
is  the  second  ground  of  defence,  viz.,  whether  the  title  has  been 
devested  by  subsequent  sales  for  taxes. 

On  the  trial,  the  defendants  gave  in  evidence,  among  other 
things,  a  warrant  dated  1st  July  1784,  to  Peter  Smith,  for  300 
acres,  and  a  survey  thereon,  dated  9th  October  1793 ;  a  warrant 
to  John  Thornburg  for  400  acres,  dated  13th  June  1793,  surveyed 
the  3d  October  1793 ;  and  also  a  warrant  to  John  Kunkle  for  150 
acres,  adjoining  Jacob  Eberly  and  others,  dated  13th  December 
1793,  surveyed  the  llth  March  1794. 

The  defendants  then  offered  a  patent,  dated  the  1st  April  1797, 
to  Nicholas  Kern,  for  a  tract  of  land  called  "  Chance  Medley,"  to 
which  the  plaintiff  objected ;  but  it  was  admitted  by  the  court, 
without  the  recitals,  to  show  the  description  of  the  land  in  the 
name  of  Nicholas  Kern,  which  land  was  intended,  and  which  was 
subsequently  sold  for  taxes.  The  patent  was  admitted,  we  think, 
properly,  in  connection  with  the  offer  of  the  defendants  to  prove 
that  the  same  land  had  been  sold  in  the  name  of  Nicholas  Kern 
for  taxes.  It  was  admitted,  not  as  evidence  of  title,  but  for  pur- 
poses of  description  and  identity.  The  patent  was  evidence  as  a 
grant  of  the  land  by  the  Commonwealth,  thereby  showing  the 
title  out  of  the  Commonwealth  and  in  Nicholas  Kern,  and  of 
course  liable  to  taxation  in  his  name.  So  far  as  the  Common- 
wealth was  concerned,  he  was  the  owner  of  the  tract,  and  it 
would  be  only  necessary  to  produce  the  patent  as  evidence  of  title, 
it  not  being  required  that  a  survey  should  be  shown. 

In  the  second  and  third  bills,  the  plaintiff  also  objected  to  the 
deeds  of  George  M.  Hollenbach,  treasurer,  &c.  to  the  county  of 
Luzerne.  They  except  to  the  deeds,  because  they  do  not  state  the 
time  the  tax  remained  unpaid,  and  because  no  survey  has  been 
shown ;  the  answer  to  which  is,  that  the  deeds  are  in  the  very 
words  of  the  Act,  and  because,  as  has  been  already  stated,  for  the 
purpose  for  which  they  are  offered,  it  is  not  required  that  a  sur- 
vey should  be  proved.  The  patent  is  evidence  of  such  ownership 
as  will  justify  the  commissioners  in  taxing  the  land  in  the  name 
of  the  patentee;  and  calling  him,  in  the  assessment,  warrantee, 
instead  of  patentee,  will  make  no  difference,  provided  (of  which 
there  can  be  no  doubt)  it  is  the  same  land  that  is  assessed. 

The  fourth  bill  contains  the  objection  to  the  deed  of  the  com- 
missioners of  the  county  to  Orlando  Porter. 

It  might  be  sufficient  to  observe,  in  answer  to  this  exception, 
that  whether  this  deed  was  properly  or  improperly  admitted,  is 
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totally  immaterial,  as  it  was  only  necessary  for  the  defendants  to 
prove  title  in  a  third  person.  But  we  think  there  is  nothing  in 
the  objection.  The  presumption  is,  until  the  contrary  is  shown, 
that  the  property  was  sold  according  to  law;  and  it  is  not  required 
to  state  in  what  way  it  was  sold,  whether  at  public  or  private 
sale.  And  although  the  Act  does  say  that  it  shall  be  acknow- 
ledged before  a  justice  of  the  peace,  yet  the  President  Judges  of 
the  several  judicial  districts  have  a  general  authority  to  take  the 
acknowledgment  of  deeds,  and  under  this  power  the  acknowledg- 
ment in  question  was  taken.  The  Act  was  not  intended  to  cur- 
tail the  general  powers  of  the  several  Courts  of  Common  Pleas,  or 
of  the  President  Judges ;  but  to  give  to  the  justices  of  the  peace 
a  power,  which  they  did  not  before  possess,  of  taking  such 
acknowledgments. 

We  are  further  of  the  opinion  that  the  court  was  right  in  ad- 
mitting the  county  draft,  which  partakes  of  the  nature  of  a  public 
document,  made  under  the  authority  of  the  commissioners,  and  is 
evidence  of  the  identity  of  land  taxed  in  the  name  of  Nicholas 
Kern.  The  remaining  bills  of  exception,  seven  in  number,  depend 
upon  the  same  principles,  and  require  no  further  notice. 

Next,  as  to  the  charge.     The  court  was  asked  to  charge  the 

n"  That  assessments  for  taxes  upon  unseated  lands  can  only 
jgally  made  by  the  commissioners,  and  the  return  of  the  as- 
sessors is  not  evidence  of  the  assessment ;  and  that  the  defendants 
not  having  shown  an  assessment  of  taxes  made  by  the  commis- 
sioners upon  the  land  sold  by  the  treasurer,  no  title  vested  in 
them  by  such  sale."  The  court,  in  answer  to  this  point,  made  a 
correct  and  proper  discrimination ;  for  while  they  admit  the  legal 
proposition  to  be  correct,  they  deny  the  facts  to  be  as  stated. 
The  evidence  and  the  charge  show  that  the  books  were  given  in 
evidence  without  objection,  and  were  conceded  at  the  time  to  be 
the  books  and  public  records  from  the  commissioners'  office ;  the 
examination  of  the  clerk  as  to  their  authenticity  being  waived. 
They  were  read  to  the  jury  as  the  assessment-books,  and  after- 
wards the  deed  from  the  treasure*  to  the  commissioners  was  given 
in  evidence,  without  any  objection  on  any  ground  connected  with 
the  assessment,  although  they  were  opposed,  for  reasons  which 
have  been  already  stated.  After  this  concession,  which  was  made 
without  any  qualification,  it  would  be  a  surprise  upon  the  defend- 
ants, who  had  reason  to  believe  they  had  dispensed  with  any  fur- 
ther proof  on  the  subject,  to  make  the  difficulty  that  the  charge 
of  the  tax  was  not  made  by  the  commissioners,  and  that  some 
other  book  must  be  produced,  showing  that  the  charge  was  made 
by  them.  There  is,  besides,  as  the  court  justly  say,  no  evidence 
of  the  existence  of  any  other  book  of  this  kind ;  and  we  are  not 
at  liberty  to  presume  there  were  others,  after  the  concession  of 
counsel  that  the  documents  given  in  evidence  were  the  records  of 
the  commissioners'  office.  The  concession  must  in  all  fairness  be 

vn.  —  2  H  * 
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taken  to  mean  that  they  were  all  the  records  of  the  office.  The 
assessments  given  in  evidence  contain  the  return  of  the  tract  with 
its  valuation,  and  moreover  a  charge  of  a  tax  which  no  one  but 
the  commissioners  can  make.  The  treasurer's  deed  also  recites 
the  due  imposition  of  a  tax.  After  this,  as  the  Judge  justly 
remarks,  it  would  be  too  much  to  expect  the  jury  to  presume  that 
the  assessment  of  the  tax  was  not  made  by  the  commissioners,  but 
by  the  assessor,  or  by  some  other  person  without  authority.  As 
we  find  in  the  records  of  the  commissioners'  office  a  book  contain- 
ing a  regular  return  of  the  tract  for  assessment,  and  an  assessment 
of  a  tax  upon  its  face,  the  presumption  is  that  the  respective  duties 
were  performed  by  the  proper  officers ;  that  is  to  say,  the  return 
and  valuation  was  the  work  of  the  assessor,  and  that  the  tax  was 
duly  imposed  by  the  commissioners. 

But  the  exception  upon  which  the  case  principally  turns  is  the 
answer  to  the  eighth  point.  The  court  was  requested  to  charge 
the  jury  "  That  the  sale  for  taxes,  at  different  times,  of  several 
distinct  tracts  of  land,  which  interfere  with  and  cover  in  different 
proportions  older  and  better  surveys,  does  not  devest  the  title  of 
the  older  survey,  either  in  part  or  the  whole."  The  court  refused 
to  answer  as  requested,  for  reasons  perfectly  satisfactory,  and 
which  I  adopt :  "  The  objection  to  the  validity  of  the  sale  is  that 
the  commissioners  have  assessed  and  sold  several  parts  of  one 
undivided  tract,  and  that  the  sale  is  void.  In  1815,  1816  and 
1817,  the  commissioners  called  on  the  deputy-surveyor  to  plot  for 
the  county  a  map  of  all  the  different  warrants  in  the  county,  to  be 
made  as  well  from  known  surveys,  as  from  information  procured 
from  the  landholders.  A  map  is  made  locating  the  different  sur- 
veys correctly,  as  is  supposed  by  all  the  officers.  They  assess,  by 
the  names  of  the  warrantees  or  supposed  owners,  entire  tracts, 
and  from  these  tracts  collect  a  portion  of  the  county  rates  and 
levies  required  to  sustain  the  public  interests.  On  this  depend 
the  rights  of  the  defendants,  who  are  purchasers  of  the  land  so 
sold  to  sustain  the  public  burthens.  And  who  are  the  persons 
who  object  to  the  proceedings?  The  landholder,  whose  duty  it 
was  in  the  year  1805  to  furnish  the  commissioners  the  very  infor- 
mation which  would  have  prevented  the  alleged  difficulty,  but 
who,  it  appears,  neglected  it  for  upwards  of  thirty  years,  when 
knowing,  or,  what  is  the  same  thing,  bound  to  know,  that  his  land 
was  liable  for  its  proportion  of  the  public  burthen,  neglects  or 
refuses  to  pay  the  tax  assessed,  and  suffers  his  land  to  be  sold,  and 
then,  after  this  long  neglect,  when  the  land  has  risen  in  value, 
seeks  to  destroy  a  title  which  accrued  in  consequence  of  his  failure 
to  perform  a  duty  which  the  law  has  imposed  upon  him.  And 
the  ground  upon  which  he  rests  the  claim  is  an  alleged  error  into 
which  the  commissioners  were  led  in  the  honest  endeavour  to  per- 
form a  duty  by  the  want  of  information  which  he  was  bound  to 
communicate.  Under  these  circumstances,  if  the  proceedings  are 
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to  be  considered  in  any  respect  defective,  it  is  nothing  more  than 
an  irregularity  which,  under  the  Act  of  1815,  is  cured.  To  decide 
otherwise,  would  be  holding  out  a  premium  to  reward  the  care- 
less and  the  negligent.  It  must  be  observed  that  it  is  land,  and 
not  the  owner,  that  is  taxed ;  and  if  the  holder  of  unseated  land 
neglects  or  refuses  to  perform  a  duty  which  the  law  requires  of 
him,  and  the  commissioners,  acting  upon  the  best  information  they 
can  obtain,  ignorant  of  the  older  warrants,  tax  later  warrants 
covering  the  whole  or  part  of  the  same  land,  assessing  and  selling 
whole  tracts  according  to  the  later  surveys,  the  title  of  the  land 
included  in  these  later  surveys  will  pass,  although  it  be  discovered 
eventually  that  the  later  surveys  lap  irregularly  on  the  older  ones, 
and  each  tract  takes  a  portion  of  the  older  tract.  Thus,  in  the 
case  before  us,  the  sale  of  the  Thornburg  tract  passed  the  title  to 
the  part  covered  by  that  warrant ;  and  the  sale  of  Kunkle  and 
Kern  passed  their  proportions  in  the  same  manner."  This  view 
of  the  case  is  sustained  by  Stough  v.  Shoemaker,  (1  Watts  4*  Serg. 
166),  and  Harper  v.  M'Keehan,  (3  Watts  fy  Serg.  228).  It  mat- 
ters not  whether  it  covers  the  whole  or  a  part  of  the  older  survey, 
as  the  effect  of  it  is  to  pass  all  that  portion  which  it  includes.  It 
is  said  that  although  a  party  may  neglect  to  pay  his  tax,  he  has 
two  years  to  redeem  his  land,  that  this  construction  would  de- 
prive him  of  this  privilege.  This  is  not  so,  for  he  has  still  a  right 
to  redeem,  although  it  be  upon  payment  of  the  whole  tax  on  which 
the  land  is  sold.  Nothing  less  will  entitle  him  to  redeem,  and  this 
is  rendered  necessary  from  the  inconvenience  which  would  result 
from  an  attempt  to  apportion  the  tax.  If  there  be  hardship,  it  is 
one  which  can  easily  be  avoided  by  performing  the  duty  which 
the  law  imposes  upon  him,  to  return  the  land  and  pay  his  taxes. 

Judgment  affirmed. 


Barber  against  Bull. 

If  a  plaintiff  in  an  action  brought  to  recover  the  amount  of  a  book-account  be 
sworn  to  prove  the  character  of  his  book  which  contains  the  account,  it  is  compe- 
tent for  the  defendant  to  give  evidence  of  his  character  for  truth,  and  to  discredit 
his  books  by  showing  them  to  be  unworthy  of  confidence. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Barber  against  Bull.  Action  of  debt  upon  a  book-account. 
The  plaintiff  Barber  was  sworn,  and  testified  that  his  books  were 
books  of  original  entry,  and  they  were  given  in  evidence.  The 
defendant  offered  to  prove  that  the  plaintiff  Barber  was  unworthy 
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of  credit  on  his  oath,  and  that  his  books  were  notoriously  unworthy 
of  confidence,  and  to  establish  the  latter  proposition  by  particular 
acts  of  irregularity  by  the  plaintiff  in  keeping  them.  The  plain- 
tiff objected  to  the  evidence,  but  the  court  overruled  the  objection 
and  sealed  a  bill  of  exception. 

Plaintiff,  in  propria  persona. 
Watkins,  for  defendant  in  error. 

PER  CCRIAM. — The  point  in  this  case  seems  to  have  been  settled 
in  Grouse  v.  Miller,  (10  Serg.  fy  Rawle  155),  in  which  evidence 
of  the  general  character  of  a  clerk,  who  was  absent  from  the 
State,  was  received  to  impeach  the  character  of  books  of  original 
entries  kept  by  him,  because  his  handwriting  stood  in  the  place 
of  his  oath.  This  is  a  stronger  case,  for  the  party  was  actually 
sworn,  and  his  character  was  consequently  open  to  accusation. 
His  books,  too,  stood  in  the  place  of  a  witness,  and  might  be  dis- 
credited by  showing  them  to  be  notoriously  unworthy  of  confi- 
dence; which  could  not  be  done,  however,  without  descending  to 
particulars.  The  evidence,  therefore,  was  properly  received. 

Judgment  affirmed. 


Petriken  against  Collier. 

The  testimony  of  a  witness  taken  upon  a  commission  for  the  purpose  of  proy- 
ing  the  execution  of  a  paper,  cannot  be  read  in  evidence  unless  the  paper  be  par- 
ticularly described,  identified  and  annexed  to  the  deposition. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

Nathan  Collier  against  David  Petriken,  James  Madden  and 
Reuben  Winslow,  trading  in  the  name  of  Petriken,  Madden  &  Co. 
This  was  an  action  on  the  case,  in  assumpsit,  founded  upon  a  due- 
bill  for  $656.86.  The  writ  was  served  upon  Petriken  alone.  To 
prove  the  execution  of  the  due-bill,  the  plaintiff  offered  in  evidence 
a  deposition  taken  upon  a  commission  to  the  State  of  Maryland,  in 
which  were  the  following  interrogatory  and  answer : — 

"Are  you  acquainted  with  the  handwriting  of  the  defendant  and 
that  of  each  of  his  partners  1  have  you  seen  each  of  them  write, 
and  which  of  them?  If  aye,  is  the  signature,  'Petriken,  Madden 
&  Co.,'  to  the  due-bill  to  be  exhibited  to  you,  dated  28th  Dec. 
1839,  in  favour  of  Nathan  Collier,  for  a  balance  on  settlement  for 
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work  $488.86,  and  $168  on  due  bill,  the  handwriting  of  either  of 
them,  and  which?" 

Answer. — "Yes ;  acquainted  with  handwriting  of  defendant  and 
his  partners ;  have  seen  them  all  write.  The  due-bill  dated  28th 
Dec.  1839,  signed  '  Petriken,  Madden  &  Co.,'  is  in  the  hand- 
writing of  James  Madden." 

The  ^defendant  objected  to  this  interrogatory,  and  the  answer 
to  it,  on  the  ground  that  the  exhibit  referred  to  is  not  attached 
to  the  deposition  or  commission,  or  returned  by  the  commis- 
sioner. The  court  overruled  the  objection,  and  the  note  was 
read  as  follows:  — 

"Dec.  28,  1839:  Due  Nathan  Collier  a  balance  on  settlement 
for  work,  four  hundred  and  eighty-eight  dollars  and  eighty-six 
cents,  and  one  hundred  and  sixty-eight  dollars  on  due-bill. 

$488.86  PETRIKEN,  MADDEN  &  Co. 

168.00 

$656.86." 

Comley  and  Greenough,  for  plaintiff  in  error,  cited  Gressly's 
Eq.  Ev.  81 ;  2  Yeates  213;  2  Whart.  Dig.  420,  pi.  367;  4  Wash. 
C.  C.  323. 

Montgomery  and  Cooper,  contra,  argued  that  it  was  only  neces- 
sary to  identify  the  paper ;  that  there  was  no  virtue  or  additional 
security  in  annexing  it  to  the  deposition. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  does  not  strike  me  that  the  interrogatories  men- 
tioned in  the  first  bill  can  be  considered  as  leading,  for  there  is 
nothing  to  indicate  the  answer  expected  from  the  witness ;  and 
this  is  the  test,  as  is  riitatt  m  9  Watts  164. 

But  the  answer  to  the  sixth  interrogatory  is  objected  to  because 
the  exhibit  referred  to,  *MZ..  the  due-bill  on  which  the  suit  is 
brought,  is  not  attached  to  the  deposition  or  commission  as  returned 
by  the  commissioners.  This  is  a  fatal  exceptioa;  for  unless  the 
exhibit  is  identified  with  much  more  precision  than  has  been  ob- 
served here,  it  would  lead  to  deception  and  fraud.  It  is  impossi- 
ble to  know,  with  any  degree  of  certainty,  whether  the  due-bill 
offered  in  evidence  is  the  same  as  proved*  by  the  witness.  The 
only  identification  is  by  its  date,  and  the  names  of  the  defendants, 
and  the  handwriting  of  one  of  them,  James  Madden.  If,  in  addi- 
tion, it  contained  the  name  of  the  person  to  whom  it  is  made  pay- 
able, and  the  amount  due,  there  would  be  less  force  in  the  objec- 
tion ;  but  even  then,  it  is  better  to  attach  it  to  the  deposition  or 
commission,  or  authenticate  it  by  some  mark  put  upon  it  .by  the 
commissioner  or  justice.  In  Chancery,  the  mode  of  authentication 
vn.  — 50 
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is  by  making  the  following  endorsement  on  the  document  proved 
by  the  witness.     Gressly's  Eq.  Ev.  81. 

"  In  Chancery,  between  J.  K.,  plaintiff  v.  L.  M.,  defendant. — 
At  the  execution  of  a  commission  for  the  examination  of  witnesses 
in  this  cause,  this  paper  (a  parchment)  writing  was  produced  and 
shown  to  N.  M.,  a  witness  sworn  and  examined,  and  by  him  de- 
posed unto  at  the  time  of  the  examination,  in  the  complainant's  (or 
defendant's)  behalf.  .  T» 

C.  D." 

When  a  deposition  refers  to  books  of  account,  copies  of  them,  at 
least,  should  be  produced,  properly  authenticated,  to  entitle  the 
whole  deposition  to  be  read.  2  Yeates  205. 

And,  to  guard  against  deception,  it  has  ever  been  held,  that 
although  exhibits  come  in  the  same  envelope  with  the  commission, 
if  they  are  not  identified  by  marks  or  references,  they  ought  not 
to  be  received.  4  Wash.  C.  C.  R.  323. 

The  cause  of  action  is  defectively  set  out  in  the  declaration,  but 
if  there  was  nothing  else,  we  would  not  reverse  the  judgment  for 
that  reason,  as,  after  verdict,  we  would  hold  it  good  as  a  state- 
ment. Vide  the  Act  of  1806. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Strawbridge  against  Cartledge. 

It  is  no  objection  to  the  admission  in  evidence  of  a  deed  of  conveyance,  that  it 
recites  that  another  deed  was  made  at  the  same  time  conveying  the  same  land, 
and  that  the  one  offered  was  made  for  the  purpose  of  being  recorded  in  Pensyl- 
vania. 

In  an  action  of  ejectment,  one  who  has  been  in  the  possession  of  the  land  after 
suit  brought,  or  during  the  existence  of  the  plaintiff's  title,  is  not  a  competent 
witness  for  the  defendant. 

A  plaintiff  in  ejectment  may  prove  by  parol  evidence  that  the  consideration  paid 
for  the  land  was  much  greater  than  that  recited  in  the  deed  under  which  he  claims 
to  recover  it. 

If  the  court  be  requested  to  charge  the  jury  upon  certain  points  arising  out  of 
an  allegation  of  fraud,  and  the  record  do  not  sustain  the  allegation  of  fact,  the 
court  will  not  inquire  into  the  correctness  or  incorrectness  of  the  instruction  of 
the  court  to  the  jury. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

Charles  Cartledge  against  James  Strawbridge.  Ejectment  for 
166  acres  of  land.  Lewis  W.  H.  Geise  was  originally  the  owner 
of  the  land,  and  each  party  claimed  under  his  title. 
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The  plaintiff  gave  in  evidence  a  deed  of  Lewis  W.  H.  Geiseand 
wife  to  Moses  Potter,  dated  the  20th  November  1839,  for  the  land 
in  dispute,  for  the  consideration  of  $6660 ;  a  deed  from  Moses 
Potter  and  wife  to  John  P.  Adams,  dated  9th  Dec.  1839,  for  the 
same  land,  in  consideration  of  $6660 ;  a  deed  of  John  P.  Adams 
and  wife  to  Moses  Potter,  dated  13th  May  1840,  for  the  same  land, 
in  consideration  of  $5000,  and  then  offered  in  evidence  a  deed  of 
Moses  Potter  and  wife  to  Charles  Cartledge,  dated  the  13th  May 
1840,  for  the  same  land,  which  contained  the  following  recitals : 

This  indenture,  made  this  the  13th  day  of  May,  in  the  year 
1840,  between  Moses  Potter,  of  the  city  of  Baltimore  and  State  of 
Maryland,  and  his  wife  Arabella  Potter,  of  the  first  part,  and 
Charles  Cartledge,  of  the  city  and  State  of  New  York,  of  the  other 
part:  Whereas,  by  indenture  from  the  said  Moses  Potter  and 
wife,  bearing  date  the  13th  day  of  May  1840,  and  intended  to  be 
recorded  among  the  land  records  of  Baltimore  county,  the  said 
Moses  Potter  for  the  consideration  and  upon  the  conditions  therein 
named,  conveyed  to  the  said  Charles  Cartledge  all  the  estate  and 
property,  real,  personal  and  mixed,  whatsoever  and  wheresoever 
of  the  said  Moses  Potter  except  as  is  therein  excepted,  and  the 
land  and  premises  hereinafter  mentioned,  being  a  part  of  the  real 
estate  of  said  Moses  Potter,  and  lying  and  being  in  the  State  of 
Pennsylvania,  this  indenture  is  executed  that  the  same  may  be 
acknowledged  and  recorded  according  to  the  laws  of  Pennsylva- 
nia. Now  therefore  this  indenture  witnesseth,  that  for  and  in 
consideration  of  the  premises  and  of  the  sum  of  $5,  lawful  money 
of  the  United  States,  to  the  said  parties  of  the  first  part  paid  by 
the  said  party  of  the  second  part  at  or  before  the  sealing  and  de- 
livery of  these  presents,  the  receipt  whereof  is  hereby  acknow- 
ledged, the  said  Moses  Potter  and  Arabella  his  wife  have  granted, 
bargained  and  sold,  &c. 

The  defendant  objected  to  the  evidence  because  the  deed  recites 
another  deed  which  conveys  the  land  to  the  plaintiff.  The  plain- 
tiff then  offered  an  exemplified  copy  of  the  deed  recited,  which 
was  acknowledged  before  two  justices  of  the  peace  in  Maryland, 
and  which  was  recorded  there.  The  defendant  objected  to  this 
also,  and  the  court  rejected  it.  The  plaintiff  then  renewed  the 
offer  of  the  original  deed,  with  the  recitals ;  the  defendant  still 
objected  : 

1.  Because  the  deed  does  not  purport  to  be  made  for  the  pur- 
pose of  conveying  land,  but  only  for  the  purpose  of  being  recorded 
in  Pennsylvania. 

2.  That  by  the  deed  itself  it  appears  that  Moses  Potter  was 
divested  of  all  title,  previous  to  the  execution  of  this  deed,  by  an- 
other conveyance  to  Cartledge. 

3.  Because  it  appears  by  the  deed  itself  that  there  was  another 
deed  from  Moses  Potter  to  plaintiff,  for  the  same  land ;  and  if  the 
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two  deeds  were  executed  at  the  same  time,  they  are  but  one  con- 
veyance, and  one  cannot  be  read  without  the  other. 

4.  That  the  plaintiff  cannot  read  the  deed  without  the  recital; 
it  being  part  of  the  deed  and  part  of  the  consideration. 

The  court  overruled  the  objections,  and  the  defendant  excepted. 

The  defendant,  James  Strawbridge,  was  tenant  on  the  land  in 
dispute,  and  gave  in  evidence  an  article  of  agreement  between 
Moses  Potter  and  Lewis  W.  H.  Geise,  by  which  the  latter  sold  to 
Potter  the  land  in  dispute,  for  the  consideration  of  a  quantity  of 
morus  multicaulis  trees,  then  growing  on  a  certain  lot  near  Phila- 
delphia. This  agreement  was  dated  the  19th  September  1839, 
and  the  deed  was  to  be  executed  and  delivered  within  ten  days. 
The  defendant  gave  this  evidence  with  a  view  of  following  it  with 
proof  of  a  fraud  practised  in  obtaining  the  deed  of  the  20th  Nov. 
1839,  which  was  made  in  pursuance  of  the  agreement ;  and  for 
that  purpose,  after  reading  the  deposition  of  Ebenezer  Centre,  the 
defendant  offered  Lewis  W.  H.  Geise  as  a  witness,  and  accompa- 
nied the  offer  by  a  deed  dated  the  31st  March  1842,  of  Lewis  W. 
H.  Geise  and  wife  to  William  H.  Geise,  his  son,  for  the  land  in 
dispute,  and  release  of  James  Strawbridge  to  Lewis  W.  H.  Geise, 
dated  31st  December  1842. 

It  appeared  that  this  action  of  ejectment  was  instituted  on  the 
15th  March  1842,  sixteen  days  before  the  date  of  the  deed  of 
Lewis  H.  Geise  and  wife  to  his  son;  the  court  therefore  rejected 
the  witness  on  the  ground  that  he  was  liable  for  mesne  profits 
from  the  date  of  the  institution  of  the  suit.  The  defendant  ex- 
cepted. 

The  defendant  then  called  Charles  Porter  as  a  witness,  with  a 
view  of  proving  fraud  in  obtaining  the  deed  of  the  20th  November 
1839. 

Plaintiff  offers  to  prove  by  this  witness  that  Mr  Potter  was 
indebted  to  Mr  C.  Cartledge  many  thousand  dollars,  and  that  seve- 
ral thousand  dollars  of  that  debt  were  paid  and  satisfied  by  the 
conveyance  of  the  premises  by  Potter  to  Cartledge,  and  also  to 
prove  that  a  large  debt  was  discharged  by  Potter's  conveyance 
to  Adams,  and  Adams's  promissory  notes  taken  by  Potter  for  part 
of  the  consideration  of  that  deed.  This  is  offered  to  prove  that 
the  plaintiff  stands  in  the  situation  of  a  purchaser  for  a  valuable 
consideration,  and  to  rebut  the  allegation  of  fraud  and  of  notice 
to  plaintiff. 

Defendant  objects :  Because  there  is  a  deed  showing  what  the 
consideration  was  which  must  be  produced. 

Because,  whatever  may  have  been  the  consideration  of  the  deed 
from  Potter  to  Adams,  he  conveyed  it  back  to  him,  and  Potter  was 
thus  placed  in  his  original  situation. 

Because,  the  proof  offered  is  that  a  large  precedent  debt  formed 
the  consideration,  and  not  an  actual  cash  payment. 
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Defendant  now  alleges  that  he  makes  no  allegation  of  fraud 
against  plaintiff. 

The  court  overrule  the  objections  and  admit  the  evidence  to 
show  payment  of  valuable  consideration  and  repel  the  alleged 
notice  to  plaintiff  of  the  transactions  between  Potter  and  Geise. 
Defendant  excepted. 

The  plaintiff  presented  several  points  on  the  subject  of  the  fraud 
which  was  alleged  by  the  defendant  in  obtaining  the  deed  of  the 
20th  Nov.  1839,  and  of  the  effect  of  that  fraud  upon  the  plaintiffs 
title,  upon  his  having  notice  of  it  or  not ;  upon  all  of  which  the 
court  below  (DONNELL,  President)  charged  the  jury  ;  but  as  in  the 
opinion  of  the  court  below  and  this  court  there  was  no  fraud 
proved  such  as  should  affect  the  plaintiff's  title,  the  points  and  an- 
swers are  unimportant. 

Camley  and  Greenough,  for  plaintiff  in  error. 
Cooper  and  Bellas,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  is  a  bill  of  exception  to  the  opinipn 
of  the  court  admitting  in  evidence  a  deed  of  grant,  bargain  and 
sale  from  Moses  Potter  to  Charles  Cartledge,  the  defendant  in 
error,  who  was  the  plaintiff  below,  for  the  land  in  contest,  in  con- 
sideration of  $5  therein  mentioned,  as  also  in  consideration  of  a 
deed  of  indenture  recited  to  have  been  made  on  the  same  day,  by 
the  same  to  the  same,  whereby,  for  the  consideration  and  upon 
the  conditions  therein  named,  the  former  conveyed  to  the  latter 
all  the  estate  and  property,  real,  personal  and  mixed,  whatsoever 
and  wheresoever,  of  the  said  Moses,  except  as  therein  excepted ; 
the  land  in  question  being  part  of  the  property  thereby  conveyed, 
but  lying  in  the  State  of  Pennsylvania,  the  deed  admitted  in  evi- 
dence is,  as  stated  in  it,  executed  that  the  same  may  be  acknow- 
ledged and  recorded  in  Pennsylvania,  according  to  the  laws 
thereof.  The  admission  of  the  deed  in  evidence  was  objected  to 
because  it  does  not  purport  to  be  made  for  the  purpose  of  con- 
veying the  land,  but  only  for  the  purpose  of  being  recorded  in 
Pennsylvania;  second,  that  by  the  deed  itself  it  appears  that 
Moses  Potter  was  devested  of  all  title,  previous  to  the  execution 
of  it,  by  another  conveyance  to  Cartledge;  third,  because  it 
appears  by  it  that  there  was  another  deed  from  Moses  Potter  to 
the  plaintiff  for  the  same  land,  and  if  two  deeds  were  executed  at 
the  same  time,  they  are  but  one  conveyance,  and  one  cannot  be 
read  without  the  other ;  and,  fourth,  because  the  plaintiff  could 
not  read  the  deed  offered  in  evidence  without  the  recital,  it  being 
part  of  the  deed  and  part  of  the  consideration.  The  deed  offered 
and  received  in  evidence  appeared  to  have  been  executed  in  Bal- 
timore, State  of  Maryland,  and  acknowledged  by  the  bargainer 
before  H.  P.  Hepburn,  a  commissioner  appointed  by  the  governor 

vn.  —  2 1 
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of  this  State  for  that  purpose,  which,  under  the  provisions  of  our 
recording  Acts,  rendered  it  admissible  to  be  recorded  in  the 
recorder's  office  of  the  county  where  the  land  conveyed  by  it  was 
situate.  But  the  deed  recited  in  it,  as  appears  by  a  certified  copy 
thereof  from  the  office  of  Baltimore  county,  established  for  the 
purpose  of  having  deeds  conveying  lands  recorded  therein,  was 
acknowledged  before  two  justices  of  the  peace  of  Maryland,  in 
conformity  to  the  laws  of  the  same  State,  so  as  to  render  it  ad- 
missible to  record  in  the  last-mentioned  office,  but  did  not  make  it 
so  in  any  of  the  offices  of  this  State ;  hence  the  propriety,  if  not 
in  some  degree  the  necessity,  of  making  the  deed  offered  and 
received  in  evidence  for  the  purpose  of  giving  the  possession  and 
seisin,  and  making  good  the  title  and  assurance  of  the  land  men- 
tioned in  it,  according  to  our  Act  of  Assembly  of  1715  on  the 
subject,  as  effectually  as  if  the  land  had  been  conveyed  by  deed 
of  feoffment  with  livery  of  seisin;  for  the  deed  recited  in  it,  if 
made  merely  for  a  good  consideration,  at  most  only  amounted  to 
a  covenant  on  the  part  of  the  bargainer  to  stand  seised  of  the  land 
lying  in  this  State  for  the  use  and  benefit  of  the  bargainer,  or,  if 
made  for  a  money  or  other  valuable  consideration,  raised  a  use  in 
his  favour,  but  gave  no  possession  or  seisin  thereof  to  the  bar- 
gainee. The  deed  offered  and  received  in  evidence  having  a  money 
consideration  of  $5  mentioned  in  it,  besides  that  alluded  to  in  the 
recital,  and  having  been  properly  acknowledged  by  the  bargainers, 
and  afterwards  recorded  in  the  recorder's  office  of  the  county 
where  the  land  conveyed  by  it  is  situate,  it  was  clearly  admissible 
in  evidence  for  the  purpose  of  showing  that  the  title,  possession 
and  seisin  of  the  land  had  all  passed  to  and  become  vested  in  the 
bargainee,  Charles  Cartledge;  an  effect  not  produced  by  the  deed 
recited  in  it.  Even  in  the  case  of  a  conveyance  of  real  estate 
by  lease  and  release,  a  recital  of  the  lease  in  the  release  is  suffi- 
cient evidence  of  its  execution  and  existence ;  and  without  its 
being  produced,  the  release,  if  properly  acknowledged  or  proven, 
may  be  read  in  evidence ;  though  the  lease  in  such  case  is  indis- 
pensably necessary,  in  order  to  give  complete  efficacy  and  opera- 
tion to  the  release  as  a  conveyance  to  pass  the  freehold  or  inherit- 
ance. We  therefore  think  that  there  is  no  weight  whatever  in 
the  objections  made  to  the  reading  of  the  deed  in  evidence. 

The  second  error  is  a  bill  of  exception  to  the  opinion  of  the 
court  rejecting  Lewis  W.  H.  Geise,  who  was  offered  as  a  witness 
to  testify  on  behalf  of  Strawbridge,  the  defendant  below.  It  ap- 
peared that  Lewis  W.  H.  Geise,  the  person  offered  as  a  witness 
by  the  defendant,  had  been  and  still  continued  to  be  the  lessor  of 
the  defendant,  as  to  the  land  in  question,  until  the  31st  day  of 
March  1842,  sixteen  days  after  the  commencement  of  this  action, 
when  he  conveyed  his  reversionary  interest  therein  by  deed  to 
William  Ruling  Geise,  his  son.  Thus  claiming  to  hold  the  pos- 
session of  the  land  by  his  tenant  the  defendant,  and  preventing 
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the  plaintiff  below  from  occupying  and  enjoying  the  same,  it  is 
clear,  if  the  plaintiff  should  recover  in  this  action,  that  Lewis  W. 
H.  Geise  would  be  answerable  to  the  plaintiff  for  the  mesne  profits 
of  the  land  as  long  as  he  held  it  by  his  tenant  during  the  owner- 
ship of  the  plaintiff.  Being  thus  interested  to  prevent  the  plain- 
tiff's recovery,  he  was  not  competent  to  testify  for  the  defendant. 

The  third  bill  of  exception  was  taken  to  the  opinion  of  the  court 
admitting  the  plaintiff  below  to  prove  bv  Charles  Porter  that, 
besides  the  consideration  mentioned  in  the  deed  of  conveyance 
from  Potter  to  Cartledge  for  the  land  in  dispute,  Cartledge,  as  a 
farther  consideration  therefor,  had  released  Potter  from  several 
thousand  dollars  of  a  debt  owing  to  him.  This  was  offered  for 
the  purpose  of  showing  that  Cartledge  had  not  only  given  Potter 
a  valuable  consideration  for  the  land,  but  likewise  a  consideration 
in  amount  and  value  fully  equal  to  the  highest  value  of  it.  It  was 
certainly  competent  for  the  plaintiff  to  show  an  additional  consi- 
deration to  that  mentioned  in  the  deed,  provided  it  was  not  di- 
rectly repugnant  to  and  inconsistent  with  the  one  mentioned  in 
it.  The  additional  consideration  offered  to  be  proven  does  not 
appear  to  have  been  repugnant  or  inconsistent  with  that  set  out 
in  the  deed,  and  was  therefore  such  as  the  plaintiff  might  be 
allowed  to  prove. 

As  to  the  fourth  and  fifth  bills  of  exception  to  evidence,  it  is 
sufficient  to  say  that  we  can  perceive  no  error  in  them,  or  any 
ground  upon  which  to  raise  a  doubt  .as  to  the  correctness  of  the 
opinion  of  the  court  in  admitting  the  evidence  therein  respectively 
mentioned. 

The  remaining  exceptions  are  to  the  charge  delivered  by  the 
court  to  the  jury ;  but  they  all  relate  to  the  question  attempted  to 
be  raised  by  the  counsel  of  the  defendant  below,  whether  Moses 
Potter  did  not  obtain  the  deed  conveying  the  land  in  controversy 
to  him  from  Lewis  W.  H.  Geise  and  wife,  by  fraud ;  and  although 
Charles  Cartledge  was  not  a  party  thereto,  whether  he  was  not 
affected  with  notice  of  the  fraud,  if  any  such  was  practised  by 
Potter  on  Geise,  when  he  purchased  of  Potter,  as  Potter  was  out 
of  possession,  and  the  land  at  the  time  in  the  possession  of  Straw- 
bridge,  the  tenant  of  Geise.  If,  however,  it  be  that  no  evidence 
was  given,  on  the  trial  of  the  cause,  tending  in  any  degree  what- 
ever to  prove  a  fraud  practised  by  Potter  on  Geise  in  purchasing 
the  land  of  him,  the  matters  excepted  to  in  the  charge  of  the  court 
become  wholly  immaterial,  and  need  not  therefore  be  noticed  or 
inquired  into.  1  have  read  over  all  the  evidence  as  set  forth  in 
the  paper-book,  and  am  unable  to  discover  even  a  spark  which 
tends,  in  the  slightest  degree,  to  show  that  a  fraud  was  practised 
by  Potter  in  obtaining  from  Geise  a  contract  for  the  sale  and  con- 
veyance of  the  land,  or  that  the  slightest  artifice  or  unfairness  was 
used  or  resorted  to  by  Potter  -to  induce  Geise  to  make  the  con- 
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tract.  The  evidence,  if  it  proves  anything,  proves  that  Geise  was 
particularly  solicitous  to  sell  his  land  for  morus  multicaulis  trees, 
and  that  he  employed  Ebenezer  Centre  as  his  agent  to  effect  that 
object ;  that  Centre,  under  the  authority  of  Geise,  called  on  seve- 
ral persons  who  had  such  trees  for  sale,  and  conversed  with  them 
on  the  subject,  before  he  called  on  Potter,  but  found  on  talking 
with  Potter  that  he  could  effect  a  more  advantageous  contract  for 
the  sale  of  the  land  for  Geise,  than  with  any  of  the  others,  and 
accordingly  made  a  contract,  as  the  agent  of  Geise,  with  Potter 
for  the  sale  of  the  land,  which  contract  was  approved  and  con- 
firmed by  Geise  after  he  had  inspected  the  trees.  It  is  true  that 
afterwards,  when  the  time  came  around  at  which  Geise  was  to 
make  a  deed  of  conveyance  of  the  land  to  Potter,  and  take  the 
morus  multicaulis  trees  according  to  the  terms  of  the  contract,  he 
discovered  some  backwardness  about  doing  it,  perceiving,  proba- 
bly, that  morus  multicaulis  trees  were  falling  in  price,  and  likely 
to  become  unsaleable  before  he  could  sell  or  dispose  of  them. 
This,  however,  furnished  no  ground  whatever  for  not  complying 
with  his  contract  and  carrying  it  into  execution  according  to  its 
terms  and  conditions.  As  an  honest  man  he  was  bound  to  do  so, 
whatever  the  loss  might  be  that  would  attend  his  doing  so.  And 
no  doubt  his  seeming  unwillingness  to  carry  the  contract  into 
effect  according  to  its  terms,  and  as  the  execution  of  it  was  likely 
to  prove  advantageous  to  Potter,  induced  Potter  to  promise  the 
wife  of  Geise  $400,  if  she  would  join  her  husband  in  executing 
the  deed  of  conveyance  of  the  land  to  him.  And  doubtless  the 
same  motives  induced  Potter  about  the  same  time  to  promise 
Centre  that  if  Geise  did  not  pay  him  his  commission  for  selling 
the  land,  he  would  if  Geise  executed  the  contract.  But  to  say, 
because  Potter  became  very  anxious  to  have  the  contract,  after  it 
was  made,  carried  into  execution,  and  did  much  more  than  he 
was  bound  to  do  in  order  to  get  an  execution  of  it  without  a 
suit,  that  his  conduct  was  therefore  fraudulent,  or  even  in  the 
slightest  degree  savoured  of  fraud,  would  be  contrary  to  all 
reason  and  justice. 

Judgment  affirmed. 
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Webb  against  Dietrich. 

The  reasons  for  which  the  Orphans'  Court  may  dismiss  executors,  or  require 
them  to  give  security,  besides  those  of  lunacy  and  drunkenness,  are  prescribed  by 
the  Act  of  29th  March  1832;  and  that  they  sold  the  real  estate  of  their  testator, 
and  became  themselves  the  purchasers,  is  not  one  of  them. 

The  rule  of  equity  which  prohibits  a  trustee  from  purchasing  the  trust  property 
is  not  founded  on  the  assumption  that  he  is  thereby  guilty  of  fraud  ;  but  it  is  a 
rule  of  public  policy  which  applies  in  all  cases,  whether  there  be  fraud  or  not. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

Adam  Dietrich  and  wife  against  Samuel  Webb,  Thomas  Webb 
and  Joshua  Webb.  Feigned  issue.  This  case  originated  in  a 
petition  to  the  Orphans'  Court  by  the  plaintiffs,  in  which  they 
alleged  that  Samuel  Webb,  the  father  of  the  defendants,  by  his 
will  devised  a  tract  of  land  to  his  executors,  the  defendants,  to  be 
sold,  and  in  the  proceeds  of  which  the  plaintiffs  were  interested; 
that  they  made  a  pretended  sale  thereof  to  one  Thomas  Creveling 
for  an  inadequate  price,  who  reconveyed  the  same  to  the  defend- 
ants for  the  same  consideration ;  and  praying  the  court  to  award 
a  citation  to  the  defendants  to  appear  at  the  next  Orphans'  Court 
to  show  cause  why  they  should  not  be  discharged  from  the  execu- 
torship  of  the  estate  of  the  said  testator.  The  executors  appeared 
in  pursuance  of  the  citation,  when  the  petitioners  alleged  that 
"  the  sale  of  the  land  was  fraudulent  and  not  made  bond  Jide  and 
for  a  fair  price ;"  all  of  which  was  denied  by  the  respondents. 
Whereupon  the  Orphans'  Court  directed  the  parties  to  enter  into 
a  feigned  issue  to  try  this  allegation  and  denial. 

The  court  below  thus  directed  the  jury : 

ANTHONY  (President). — If  the  jury  are  satisfied  that  the  sale  by 
the  defendants  to  Thomas  Creveling  was  a  sham  sale,  then  it  was 
not  a  sale  in  good  faith,  and  it  is  of  no  consequence  what  was  the 
price,  whether  fair  or  unfair,  high  or  low ;  but  if  the  jury  believe 
the  sale  to  Thomas  Creveling  was  an  absolute  bond  fide  sale,  not 
for  the  purpose  of  getting  him  to  buy  in  the  land  for  the  defend- 
ants, then  the  jury  will  inquire  whether  the  sale  was  for  a  fair 
price. 

The  jury  rendered  a  verdict  for  the  plaintiffs. 

Cooper  and  Greenough,  for  plaintiffs  in  error,  cited  1  Yeates 
307;  Tol.  Exrs.  354. 

Pleasants  and  Candy,  contra,  cited  2  Rawh  418;  5  Watts 
304. 

vii.  — 51  2i* 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — If  the  object  of  the  present  proceeding  is  to  set 
aside  the  sale  to  Thomas  Creveling  of  the  5th  April  1834,  it  seems 
to  be  a  singular  mode  of  arriving  at  it.  The  amicable  action  and 
issue  recite  that  the  deed  was  made  to  Creveling  by  the  executors 
for  the  purpose  of  defrauding  the  other  devisees,  and  they  were 
cited  to  show  cause  why  they  should  not  be  discharged  from  the 
executorship.  But  (except  the  cases  of  lunacy  or  drunkenness) 
the  only  ground  of  such  proceeding  against  an  executor  in  the 
Orphans'  Court  that  I  am  aware  of  is  under  the  Act  of  29th 
March  1832,  for  wasting  or  mismanaging  the  estate,  or  because 
he  is  like  to  prove  insolvent,  or  has  neglected  or  refused  to  exhibit 
true  and  perfect  inventories,  or  render  full  and  just  accounts ;  and 
the  Orphans'  Court  is  authorized  to  require  security,  on  default 
of  giving  which  the  court  may,  by  the  23d  section,  dismiss  him, 
except  in  the  special  cases  mentioned  in  the  proviso  to  the  22d 
section,  which  do  not  exist  in  this  case.  So  that  the  application 
appears  to  be  irregular  in  its  terms,  and,  if  the  executor  should 
choose  to  give  security  for  the  performance  of  his  trust,  the  result 
of  the  issue  would  fail  to  effect  the  object  proposed. 

But  there  is  another  difficulty  which  has  grown  out  of  this  mode 
of  attempting  to  try  the  question.  The  issue  formed  appears  to 
be  whether  the  deed  was  a  fraudulent  one,  and  not  bond,  fide  for  a 
fair  price.  In  the  charge  of  the  court,  however,  the  jury  were 
instructed  that  whether  the  sale  to  Creveling  was  or  was  not  bona 
fide  and  for  a  fair  price,  yet  if  it  was  made  for  the  purpose  of 
wetting  him  to  buy  in  the  land  for  the  defendants,  then  it  was  a 
fraudulent  sale  within  the  issue.  In  giving  this  instruction,  we 
think  the  court  below  erred.  Without  limiting  ourselves  to  the 
words  of  the  issue,  (which  indeed  by  this  interpretation  would 
present  a  double  issue),  the  rule  of  equity  which  prohibits  a  trustee 
for  sale  from  purchasing  the  trust  property,  is  not  founded  on  his 
being  necessarily  guilty  of  fraud  in  so  doing.  It  is  a  rule  of  pub- 
lic policy  which  applies  in  all  cases,  whether  there  be  fraud  or 
not,  and  indeed  its  great  object  is  to  prevent  fraud  by  taking  away 
the  temptation  to  commit  it.  Another  reason  for  the  rule  is  the 
difficulty,  if  not  impossibility  in  many  instances,  of  ascertaining 
whether  there  was  fraud  or  not. 

If,  in  the  present  case,  the  sale  was  not  made  for  a  fair  price,  it 
would  be  fraudulent  within  the  issue.  But  if  it  was  made  to  Cre- 
veling as  the  agent  for  the  executors,  it  would  be  prohibited  by 
the  policy  of  the  law,  however  honestly  designed  or  effected  by 
the  executors.  The  remedy  for  the  party,  however,  in  that  case 
must  be  by  some  other  proceeding. 

We  perceive  no  error  in  the  matters  contained  in  the  bills  of 
exception. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Seechrist  against  Baskin. 

A  party  who  claims  title  to  land  through  a  sale  by  the  sheriff  must  show  the 
authority  upon  which  such  sale  was  made :  and  it  is  not  sufficient  that  authority 
to  the  predecessor  of  the  sheriff  who  conveys  be  shown,  unless  it  be  accompanied 
by  the  record  of  the  special  order  of  the  court,  founded  on  the  statute  authorizing 
the  sheriff's  successor  to  convey.  The  existence  of  such  an  order  is  not  to  be 
inferred  from  the  acknowledgment  of  the  deed  by  the  succeeding  sheriff. 

The  mode  of  authentication  prescribed  for  a  sheriff's  deed  is  not  such  as  to 
bring  it  within  the  purview  of  the  recording  Acts  :  and  an  exemplification  of  such 
a  record  of  it  will  not  be  received  in  evidence. 

ERROR  to  the  Common  Pleas  of  Union  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  by  John 
Baskin  and  John  Snyder  against  Michael  Seechrist. 

The  plaintiffs,  after  showing  title  in  Joseph  Vangundy,  gave  in 
evidence  a  mortgage  from  him  to  the  executors  of  Hannah  Lethgo 
deceased ;  a  scire  facias  and  judgment  on  the  mortgage,  and  a 
levari  facias  and  sale  to  Arabella  Young,  who  was  executrix  of 
Hannah  Lethgo  deceased,  by  Martin  Withington,  Esq.,  then  high 
sheriff,  in  August  1791.  They  then  offered  in  evidence  a  certified 
copy  of  the  acknowledgment  of  a  sheriff's  deed,  dated  29th  August 
1804,  to  Patrick  Goulding,  by  Andrew  Albright,  high  sheriff  of 
Northumberland  county,  which  recited  the  judgment  on  the  mort- 

fage,  levari  facias  and  sale  by  Martin  Withington,  sheriff,  in  1791, 
ut  did  not  recite  any  petition  or  order  of  the  court  by  which 
Andrew  Albright,  sheriff,  made  the  deed,  nor  why  it  was  made  to 
Patrick  Goulding.  The  plaintiff  also  proved  that  diligent  search 
had  been  made  for  the  original  deed,  and  that  it  could  not  be  found ; 
and  also  that  diligent  search  had  been  made  among  the  records, 
and  that  no  petition  or  order  of  the  court  had  been  found,  author- 
izing the  successor  of  the  sheriff  who  sold,  to  make  the  deed. 

'The  defendant  objected  to  the  evidence  because  of  these  irregu- 
larities ;  but  the  court  was  of  opinion  that  after  so  great  a  lapse 
of  time,  all  things  should  be  presumed  to  have  been  rightly  done, 
and  admitted  the  deed  in  evidence.  The  defendant  excepted. 

The  plaintiff  then  offered  in  evidence  a  certified  copy  of  the 
sheriff's  deed  from  the  Recorder's  Office  of  Northumberland 
county.  The  defendant  objected  on  the  ground  that  there  was 
no  such  authentication  of  the  deed  as  authorized  its  being  re- 
corded. The  court  admitted  the  evidence  and  sealed  an  excep- 
tion. 

Greenough,  for  plaintiff  in  error,  referred  to  the  Act  of  23d 
March  1764,  which  prescribes  the  only  proceeding  by  which  a 
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sheriffis  authorized  to  make  a  deed  for  land  sold  by  his  predecessor, 
and  argued  that  the  sheriff  who  made  the  deed  was  an  entire 
stranger  to  the  sale,  and  could  have  no  authority,  unless  he  derived 
it  from  the  statute :  his  deed,  therefore,  conferred  no  title  upon 
the  grantee.  It  follows  necessarily  that  no  exemplification  of  it 
could  be  better  than  the  original,  if  produced ;  but  he  contended 
that  there  was  no  authority,  by  law,  for  recording  a  sheriff's  deed 
in  the  Recorder's  Office.  1  Doll  68. 

Miller  and  Jordan,  contra,  argued  that  after  so  great  a  lapse  of 
time,  it  should  be  presumed  that  all  things  were  rightly  done ;  and 
cited  1  Serg.  $  Rawle  96 ;  6  Watts  298 ;  6  Binn.  416 ;  4  Whart. 
291 ;  2  Peters  217;  also  the  Acts  of  1715,  sect.  2,  and  the  Act  of 
1775,  which,  they  contended,  authorized  the  recording  of  sheriffs' 
deeds. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  sheriff  is  a  stranger  to  the  title  of  property 
sold  by  him ;  and  parties  who  claim  through  a  sale  by  him,  must 
show  an  authority  for  his  conveyance.  What  authority  has  there 
been  shown  for  it  in  this  case  ?  The  judgment,  levari  facias  and 
sale,  authorized  the  sheriff  who  sold,  to  convey  to  the  purchaser; 
but  not  his  successor  to  convey  to  the  purchaser  or  a  stranger. 
Nothing  could  do  that  but  a  special  order  of  the  court,  founded  on 
the  statute,  made  upon  proper  premises,  and  duly  set  forth  in  the 
record  of  the  proceeding ;  but  such  an  order,  or  the  petition  on 
which  it  is  supposed  to  have  been  founded,  is  not  set  forth  in  the 
record  before  us.  Its  existence  is  alleged  to  be  inferable  from  the 
memorandum  of  acknowledgment,  on  the  foot  of  the  maxim,  that 
all  things  are  presumed  to  have  been  rightly  done  in  a  court  of 
record.  But  such  a  presumption  arises  only  between  the  parties 
to  the  proceeding:  never  between  a  party  and  a  stranger.  A 
sheriff,  defending  himself  against  an  action  for  seizing  goods  in  the 
hands  of  one  who  claimed  them  adversely  to  the  execution,  and 
alleging  that  the  possessor  had  received  them  fraudulently  from 
the  debtor,  has  been  required  to  produce  the  judgment  as  well  as 
the  execution;  for  though  the  existence  of  a  judgment  may  be 
inferred  from  a  fieri  facias  as  between  the  parties  to  the  suit,  it 
cannot  be  inferred  against  any  one  else.  Such  is  the  rule  of  Mar- 
tin v.  Prodger,  (5  Burr.  2642) ;  Lake  v.  Billiers,  (1  Ld.  Raym. 
733) ;  and  Acworth  v.  Kempe,  (1  Doug.  40).  Here  the  defend- 
ant, resting,  as  he  did,  on  possession  alone,  was  a  stranger  to  the 
proceeding;  and  consequently  no  presumption  of  an  order,  which 
was  neither  more  nor  less  than  a  judgment,  was  to  be  made  against 
him.  If  it  could  have  been  supplied  from  the  record  of  acknow- 
ledgment, the  judgment,  execution,  and  inquisition  also,  could 
have  been  supplied  from  it.  In  the  case  before  us,  the  production 
of  the  petition,  or  at  least  the  order,  was  the  more  indispensable 
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as  the  deed  was  made  to  Goulding,  who,  for  aught  that  appears, 
was  a  stranger  to  the  purchase.  We  are  told  that  he  had  inter- 
married with  the  purchaser ;  but  that,  if  true,  gave  him  no  right 
to  receive  a  conveyance  of  her  land.  It  would  be  mischievous  to 
apply  the  maxim  to  such  a  case  as  this,  knowing,  as  we  do,  that 
the  acknowledgment  of  a  sheriffs  deed  is  suffered  to  pass  without 
examination  as  the  formal  completion  of  the  title,  and  as  curing 
nothing  but  irregularities  in  the  manner  of  the  sale.  It  is  certainly 
to  be  lamented  that  the  stupidity  of  a  prothonotary  should  mar  a 
purchaser's  title ;  but  our  cherished  principle  of  rotation  excludes 
experience  from  office,  and  all  that  is  left  to  a  party  aggrieved  by 
it,  is  his  remedy  by  action. 

Nor  had  the  sheriff's  deed  become  competent  evidence  under 
the  statute  by  virtue  of  the  recorder's  certificate.  That  the  au- 
thentication prescribed  for  it  is  acknowledgment  before  the  court, 
and  not  before  a  magistrate,  shows  that  it  is  not  within  the  pur- 
view of  the  recording  laws.  It  is  argued  that  the  acknowledg- 
ment is  before  a  Judge,  when  it  is  before  all  the  Judges  who  com- 
pose a  court.  It  is  certified,  however,  not  according  to  the  requi- 
sition of  those  laws,  by  a  Judge  as  the  act  of  a  magistrate,  but  by 
the  prothonotary  as  the  act  of  a  body ;  and  the  caption  is  differ- 
ent. What  statute  authorizes  a  recorder  to  act  on  the  certificate 
of  a  prothonotary  ?  If  a  sheriff's  deed  might  thus  be  authenti- 
cated, an  affidavit  .of  the  subscribing  witnesses  would  also  give  it 
effect,  by  entitling  it  to  entry  of  record.  But  it  is  a  link  in  a 
chain  of  judicial  proceedings ;  and  being  already  of  record,  it  would 
be  as  useless  to  record  it  over  again,  for  purposes  of  notice,  as  it 
would  be  to  record  the  other  proceedings  in  the  action.  It  would 
occasion  perplexity  and  uncertainty,  if  purchasers  were  bound  to 
resort  to  different  offices,  as  independent  sources  of  information, 
instead  of  but  one.  Such  a  deed  might  be  beneficially  recorded 
for  purposes  of  preservation ;  but  to  authorize  it,  would  require  a 
statute.  The  recording  Acts,  however,  give  no  more  effect  to  an 
exemplification,  than  common  law  proof  of  execution  would  give 
to  the  original.  They  dispense  with  every  other  act  of  authenti- 
cation than  the  certificate  of  the  magistrate,  or  the  affidavit  of  the 
subscribing  witnesses  ;  but  they  certainly  do  not  make  an  attested 
copy  competent  where  the  original  would  not  be  so.  The  deed 
before  us  did  not  fill  the  gap  in  the  plaintiff's  title;  and,  on  both 
grounds,  it  ought  to  have  been  excluded. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Wood  against  Reynolds. 

It  is  the  duty  of  a  plaintiff  to  see  that  his  judgment  is  rightly  entered,  for  if  the 
-  .1  officer,  in  entering  it,  omits  the  initial  letter  in  the  defendant's  name,  which  dis- 
tinguishes him  from  others  of  the  same  name,  whereby  a  purchaser  of  the  defend- 
ant's real  estate  was  deceived,  although  the  judgment  would  be  binding  as  be- 
tween the  original  parties  to  it,  there  could  be  no  recovery  from  the  purchaser  as 
a  terre-tenant. 

ERROR  to  the  Common  Pleas  of  Luzerne  county. 

John  B.  Wood  against  John  Gruver  with  notice  to  E.  M.  Rey- 
nolds. The  parties  agreed  to  the  following  special  verdict : — 

"  On  the  18th  day  of  February  1839,  John  M.  Gruver  gave  a 
judgment-note  to  John  B.  Wood  for  the  sum  of  $57.65,  with  inte- 
rest from  date.  This  note  was  entered  of  record  in  the  Prothono- 
tary's  Office,  on  the  12th  day  of  March  1839.  It  was  entered  in 
the  name  of  John  B.  Wood  v.  John  Gruver,  leaving  out  the  letter 
"M"  upon  all  the  dockets  upon  which  the  record  stands  ;  and  on 
the  31st  of  March  1841,  John  M.  Gruver  sold  his  land  to  E.  W. 
Reynolds.  Mr  Reynolds  examined  the  record,  and  assumed  to 
pay  all  such  judgments  as  he  supposed  were  liens  upon  the  land 
of  the  said  John  M.  Gruver;  and  obtained  a  list  of  the  judgments 
against  John  M.  Gruver,  from  one  of  the  clerks  of  the  office,  which 
list  was  not  certified.  The  judgment  of  John  B.  Wood  against 
John  Gruver  was  left  out  of  all  the  lists,  as  there  was  a  John 
Gruver  in  Newport,  against  whom  there  are  and  were,  at  the  time 
of  the  above  transactions,  various  judgments  upon  record ;  also, 
John  Gruver,  the  father  of  the  defendant,  then  resided  in  the 
borough  of  Wilkesbarre.  After  Reynolds  had  assumed  to  pay  all 
the  liens  or  judgments  upon  the  land,  except  the  judgment  of  Wood, 
and  had  also  assumed,  and  become  absolutely  liable  for  other 
simple  contract  debts,  to  the  amount  of  the  purchase  money  of 
land  purchased  of  Gruver,  John  B.  Wood  demanded  payment  of 
the  above  judgment.  After  such  demand  by  Wood,  Reynolds 
assumed  and  paid  another  simple  contract  debt,  which  the  said 
Gruver  then  owed  to  Gilbert  Laird,  of  about  $30. 

"If  the  court  should  be  of  opinion,  from  the  foregoing  state  of 
facts,  that  the  above  judgment  is  a  lien,  as  to  Reynolds,  the  pur- 
chaser, without  further  notice  than  such  as  appears  of  record,  then 
judgment  is  to  be  entered  against  John  M.  Gruver  and  E.  W. 
Reynolds ;  but  if  the  court  should  be  of  opinion  that  the  land  is 
not  bound  for  the  payment  of  the  judgment,  in  the  hands  of  the 
purchaser,  then  judgment  is  to  be  entered  against  John  M.  Gruver 
alone :  the  right  to  take  a  writ  of  error  reserved  to  each  party." 

The  court  below  rendered  a  judgment  for  the  terre-tenant. 
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Kidder,  for  plaintiff  in  error,  cited  4  Watts  329. 
Butler,  contra,  cited  6  Whart.  340 ;  5  Watts  186. 

PER  CURIAM.  —  It  is  certain  that  an  initial,  standing  with  a 
name  of  baptism,  is  no  part  of  it  in  pleading;  but  it  follows  not 
that  an  omission  of  it  is  to  be  disregarded  as  an  index  of  notice  to 
purchasers.  Persons  of  the  same  name  are  individuated  by  va- 
rious additions ;  sometimes  by  title,  profession,  residence  or  senior- 
ity ;  sometimes  by  numerals ;  sometimes  by  colour  of  the  com- 
plexion or  hair ;  and  sometimes  by  an  initial.  The  absence  of  the 
badge,  in  this  instance,  misled  a  purchaser  ;  and  though  the  judg- 
ment is  good  against  the  defendant,  it  is  bad  against  the  terre- 
tenant.  It  was  the  plaintiff's  business  to  see  his  judgment  pro- 
perly entered ;  and  he  must  bear  the  loss  caused  by  his  negligence, 
rather  than  one  who  is  in  no  default  whatever.  Though  the 
terre-tenant  was  apprized  of  the  defect  before  he  had  paid  the  last 
shilling,  he  was  bound  by  his  engagement  to  pay;  and  actual 
notice  came  too  later 

Judgment  affirmed. 


Bank  against  Donaldson. 

A  testator,  after  giving  several  specific  devises  and  pecuniary  legacies  to  hia 
children  and  grandchildren,  devised  and  bequeathed  all  the  remainder  of  his  estate, 
real  and  personal,  to  his  son,  "  he  to  pay  all  my  debts ;  to  pay  my  daughter  E., 
and  all  my  other  bequests."  Held,  that  the  legacies  were  charged  upon  the  real 
estate  thus  devised  to  his  son,  and  were  entitled  to  be  paid  out  of  the  proceeds 
of  the  sale  of  the  land  by  the  sheriff,  as  the  property  of  the  son,  in  preference  to 
his  lien  creditors. 

If  a  legatee  connives  at  or  becomes  a  party  to  a  transaction  which  constitutes 
a  devastavit  on  the  part  of  an  executor,  he  will  not  afterwards  be  permitted  to  take 
the  amount  of  his  legacy  out  of  the  assets  of  the  estate  to  the  prejudice  of  cre- 
ditors, legatees  or  persons  interested,  who  are  likely  to  suffer  by  such  devastavit. 

ERROR  to  the  Common  Pleas  of  Union  county. 

William  Donaldson  and  Anna  Maria,  his  wife,  against  the  West 
Branch  Bank  and  the  Bank  of  Pennsylvania.  Mary  Bradford 
against  the  same;  Sarah  Jane  Bradford  against  the  same;  and 
David  Barnite  and  wife  against  the  same.  These  were  several 
issues  directed  by  the  court  to  try  the  right  to  the  proceeds  of  the 
sale  of  the  real  estate  of  John  H.  Cowden. 

John  Cowden  died,  having  first  made  his  will,  which  was  proved 
on  the  16th  January  1837,  as  follows : — 


408  SUPREME  COURT  [Sunbury 

[Bank  v.  Donaldson.] 

"  The  last  will  and  testament  of  John  Cowden,  of  the  town  of 
Northumberland,  in  the  county  of  Northumberland,  and  State  of 
Pennsylvania. 

First,  I  order  and  direct  that  all  my  just  debts  and  funeral  ex- 
penses be  paid. 

Then  I  give  and  bequeath  to  my  daughter  Elisabeth  $200,  to  be 
paid  yearly  and  every  year  during  her  natural  life,  to  commence 
six  months  after  my  decease. 

I  give  and  bequeath  to  Henry  M'Quhae  all  that  lot  and  build- 
ings some  time  ago  owned  by  James  Black,  No.  ;  also,  on  the 
same  street,  lots  345,  150,  149.  To  Sarah  Jane  M'Quhae  I  be- 
queath my  little  red  house  in  Northumberland,  No.  ,  to  her 
heirs  and  assigns  for  ever.  I  also  give  her  thirty  shares  in  the 
Lewisburg  bridge  stock.  To  John  M'Quhae  I  give  and  bequeath 
all  my  property  on  the  north-east  side  of  the  street,  the  stone 
house  and  storehouse  all  along  from  the  bridge  down,  to  his 
heirs  and  assigns.  Also  I  give  to  Henry,  Sarah,  Jane  and  John 
M'Quhae,  all  my  estate  in  Sodom,  Chilisquaque  township,  North- 
umberland county,  to  them,  their  heirs  and  assigns  for  ever,  as 
tenants  in  common,  not  joint  tenants.  To  my  daughter  Mary,  her 
heirs  and  assigns,  I  give  and  bequeath  my  plantation  in  Chi- 
lisquaque township,  Northumberland  county,  now  occupied  by 
Michael  Shins ;  my  storehouse  and  two  lots  in  Northumberland, 
Nos.  ;  also  $3000,  to  her  separate  and  exclusive  use  and 
benefit. 

To  James  Merrill  I  give  Samuel  Houpt's  bond  for  $1000,  with 
interest,  due  1st  April  1839. 

And  to  George  Merrill  I  give  Samuel  Houpt's  bond  for  $1000, 
with  interest,  due  1st  April  1838;  also,  the  plantations  on  the 
West  Branch  that  I  hold  in  partnership  with  James  Merrill,!  give 
to  the  said  George  Merrill,  his  heirs  and  assigns,  for  ever. 

To  my  daughter  Rebecca,  her  heirs  and  assigns,  I  bequeath  all 
my  farm  in  Centre  county,  my  place  in  Indiana  county,  my  place  at 
Newtown,  State  of  New  York;  all  my  houses  and  lots  in  Milton, 
Northumberland  county ;  the  lots  in  Williamsport  of  mine  they 
now  occupy ;  also,  my  house  and  lot  in  Williamsport,  lately  occu- 
pied by  Dr  James  Hepburn ;  and  all  my  claims  against  Curts  and 
Hepburn,  for  her  separate  and  exclusive  use  and  benefit. 

To  my  daughter  Anna  Maria,  her  heirs  and  assigns,  I  bequeath 
all  my  plantation  on  the  North  Branch,  about  five  miles  above 
Northumberland ;  my  out-lot  at  Danville ;  a  small  house  and  lot 
in  Moorsburg;  $3000;  and  also  my  claim  and  demand  against 
George  Grant  of  a  mortgage  entered  against  said  Grant  in  Schuyl- 
kill  county. 

I  give  to  each  and  every  one  of  my  grandchildren  and  great-grand- 
children that  I  have  not  provided  for,  $500,  to  be  paid  to  them  and 
each  of  them  upon  their  arriving  at  full  age  or  marriage;  and  be- 
side the  above  I  give  to  Cowden  S.  Wallis,  his  heirs  and  assigns, 
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all  my  farm  on  Muncy  Hill,  adjoining  C.  Deimer's  place;  all  my 
shares  of  stock  in  Northumberland  bridge,  and  all  my  snares  of 
stock  in  the  Centre  Turnpike  Company,  and  one  share  of  stock  in 
the  Bellefonte,  Aaronsburg  and  Youngmanstown  Turnpike ;  also, 
five  shares  in  the  Miners'  Bank. 

To  my  son  John  H.  Cowden,  his  heirs  and  assigns,  I  give  and 
bequeath  all  the  remainder  of  my  estate,  real,  personal  and  mixed; 
he  is  to  pay  all  my  debts,  to  pay  my  daughter  Elizabeth  and  all 
my  other  bequests.  It  is  my  wish  that  my  daughter  Mary  may 
occupy  the  old  mansion-house  just  the  same  as  if  her  mother,  my 
dear  good  wife,  was  still  in  being,  as  long  as  she  may  find  it  con- 
venient ;  also  to  find  her  with  hay  and  pasture  for  a  horse  and 
cow.  And  I  do  hereby  appoint  John  H.  Cowden  my  executor  of 
this,  my  last  will  and  testament.  In  witness  whereof  I  have  here- 
unto set  my  hand  and  seal,  this  1st  day  of  September,  A.  D. 
1836." 

The  personal  estate  of  the  testator  amounted  to  upwards  of 
$50,000,  and  was  more  than  sufficient  to  pay  all  the  debts  and 
legacies.  The  real  estate  which  passed  to  John  H.  Cowden  under 
the  residuary  clause  in  the  will  was  sold  as  his  property  by  the 
sheriff,  and  the  proceeds,  amounting  to  upwards  of  $50,000,  was 
the  fund  in  court  for  appropriation. 

It  was  claimed,  pro  tanto,  by  the  plaintiffs,  who  are  legatees  in 
the  will,  on  the  ground  that  these  legacies  were  charged  and  a 
lien  upon  the  land ;  and  it  was  claimed  by  the  West  Branch  Bank, 
the  Bank  of  Pennsylvania,  the  Manufacturers'  and  Mechanics' 
Bank,  the  Philadelphia  Bank,  and  others,  lien  creditors  of  John  H. 
Cowden. 

As  to  the  claim  of  Donaldson  and  wife,  it  was  proved  that  at 
the  time  of  the  testator's  death  he  held  a  note  of  Donaldson  for 
$1000,  and  a  note  of  Colt  and  Donaldson  for  $1200,  and  that  these 
notes  were  paid  by  the  transfer  to  John  H.  Cowden,  the  executor, 
of  stock  of  the  Williamsport  Bank,  after  it  had  failed,  and  notes 
of  the  Tide- water  Canal  Company  at  par,  which  were  worth  about 
ten  cents  for  the  dollar.  It  also  appeared  that  John  H.  Cowden 
had  transferred  to  William  Donaldson  several  judgments  which 
were  assets  of  the  estate,  for  which  he  received  stock  in  the  Swa- 
tara  Rail-road,  and  post-notes  of  the  Tide-water  Canal  Company, 
neither  of  which  were  of  any  considerable  value.  These  trans- 
actions were  subsequent  to  the  date  of  the  defendants'  liens  against 
John  H.  Cowden.  It  also  appeared  that  there  was  a  considerable 
amount  of  assets  of  John  Cowden's  estate  which  were  yet  outstand- 
ing and  in  judgment,  part  of  it  in  the  name  of  John  H.  Cowden 
without  the  style  of  executor,  and  that  attachments  in  the  nature 
of  an  execution  had  been  issued  against  John  H.  Cowden,  and 
these  assets  had  been  thus  attached.  The  attachments  were 
served  upon  the  garnishees  alone,  and  not  upon  John  H.  Cowden. 

The  points  presented  to  the  court  below  for  their  instruction  to 
vii.  —  52  2n 
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the  jury  in  the  case  of  Donaldson  and  wife,  will  be  sufficient  to 
exhibit  the  questions  argued  and  determined  in  this  court. 
Plaintiff's  points : 

1.  That  the  legacy  to  Anna  Maria  Donaldson  is  charged  upon 
the  joint  fund,  land  as  well  as  the  personal,  devised  to  the  residu- 
ary devisee. 

2.  That  though  testator  left  ample  personal  property  to  pay 
debts  and  legacies,  yet  if  the  personal  was  not  applied  to  the  pay- 
ment of  the  legacies,  and  if  the  legacies  have  not  been  otherwise 
satisfied,  they  remain  due,  and  may  claim  and  receive  payment 
out  of  the  proceeds  of  the  real  estate  in  court  for  distribution. 

3.  That  the  lien  of  the  legacies  on  the  real  estate  of  the  testator, 
John  Cowden,  is  superior  to  that  of  the  creditors  of  John  H.  Cow- 
den,  the  residuary  devisee ;  and  the  legacies  are  entitled  to  priority 
of  payment. 

4.  That  the  legatees  are  entitled  to  payment  out  of  the  fund  in 
court,  and  are  not  compelled  first  to  resort  to  any  remaining  assets 
of  the  estate  that  have  been  shown. 

6.  That  legatees  have  not  been  guilty  of  such  laches  in  pursuit 
of  their  claim  as  will  throw  them  off  the  real  estate. 

7.  That  the  note  due  by  William  Donaldson  to  the  testator  at 
his  decease  was  not, per  se,  a  credit  against  the  legacy  to  his  wife; 
nor,  unless  John  H.  Cowden  claimed  it  as  such,  with  the  know- 
ledge and  consent  of  Donaldson,  can  his  creditors  convert  it  into 
such  a  credit. 

8.  The  creditors  of  John  H.  Cowden  cannot  force  a  credit  of 
the  note  on  the  legacy  against  the  will  and  intention  of  the  hus- 
band of  the  legatee,  and  also  of  residuary  legatee  and  creditor. 

9.  That  the  judgments  in  favour  of  the  estate  assigned  by  John 
H.  Cowden  to  William  Donaldson,  are  not,  under  the  evidence, 
payment,  pro  tanto,  of  the  legacy  to  Mrs  Donaldson. 

10.  That  payment  by  William  Donaldson  to  John  H.  Cowden 
of  his  note  to  testator  in  stock  of  the  West  Branch  Bank,  thesame 
being  received  and  accepted  by  John  H.  Cowden  as  payment,  is, 
as  such,  conclusive  upon  his  creditors,  and  an  extinguishment  of 
the  note. 

Defendant's  points : 

1.  That  the  legacy  to  the  plaintiffs  wife,  under  the  admission 
and  evidence  that  there  was  personal  estate  more  than  sufficient 
to  pay  all  debts  and  legacies,  is  not  a  lien  upon  the  real  estate  of 
John  Cowden  deceased,  and  the  plaintiffs  are  therefore  barred  from 
recovery  in  this  issue. 

2.  That  if  the  said  legacy  is  a  lien,  the  personal  estate  is  the 
primary  fund  to  pay  it,  and  the  real  estate  only  a  collateral  secu- 
rity, which  cannot  be  resorted  to  until  the  personal  estate  be  first 
applied. 

3.  That  if  the  jury  believe  that  there  were  personal  assets  of 
the  estate  remaining  under  the  control  of  the  executor  at  the  time 


July  1844.]  OF  PENNSYLVANIA.  411 

• 

[Bank  v.  Donaldson.] 

the  defendant's  liens  upon  the  real  estate  accrued  by  mortgage, 
deed  and  judgment,  then  the  legacy  is  not  a  lien  upon  the  real 
estate  as  against  the  defendants. 

4.  That  the  plaintiffs  are  answerable  for  any  devastavit  or  diver- 
sion of  the  personal  assets  from  their  proper  object,  made  with 
their  consent,  connivance  or  participation,  after  defendant's  liens 
accrued ;  and  that  the  act  of  William  Donaldson  in  that  respect 
affects  the  claim  he  makes  in  this  action  in  right  of  his  wife. 

5.  That  if  sufficient  personal  assets  are  still  in  the  power  of  the 
executor,  and  secured  by  bond  for  $8000  given  by  order  of  the 
Orphans'  Court,  the  plaintiffs  cannot  recover  in  this  issue. 

6.  That  the  attachments  pending  and  never  served  upon  John 
H.  Cowden,  the  executor,  cannot  operate  upon  the  personal  estate 
of  the  testator,  so  as  to  interfere  with  the  claim  of  the  legatees  or 
creditors  of  the  testator,  if  they  choose  to  assert  their  rights  to 
the  same. 

7.  That  if  the  plaintiffs  have  a  lien  upon  two  funds,  (the  real 
and  the  personal  estate),  and  the  defendants  have  only  a  lien  upon 
one  fund,  (the  real  estate),  the  plaintiffs  are  bound  to  resort  to  that 
fund  upon  which  the  defendants  have  no  lien. 

8.  That  if  William  Donaldson  individually,  and  also  as  a  part- 
ner in  the  firm  of  Colt  &  Donaldson,  was  indebted  to  the  estate 
of  the  testator  at  the  time  the  defendants'  lien  accrued,  the  defend- 
ants have  a  right  to  insist  upon  the  application  of  those  debts  to 
the  discharge  of  the  legacy  claimed  in  this  issue,  and  that  they 
cannot  be  deprived  of  this  right  by  any  subsequent  devastavit  or 
waste  of  the  said  assets  by  giving  the  same  up  to  the  debtors  in 
exchange  for  Tide-water  Canal  notes,  West  Branch  Bank  stock, 
and  Swatara  Rail-road  stock,  when  the  same  were  known  at  the 
time  to  be  almost  entirely  worthless. 

9.  If  William  Donaldson  knew  of  the  existence  of  the  lien  of 
the  Philadelphia  Bank  and  others,  and  that  John  H.  Cowden  was 
insolvent  at  the  time  he  participated  with  the  executor  in  the  said 
wasting  and  misapplication  of  the  assets  of  the  estate  as  given  in 
evidence,  then  the  plaintiffs  in  this  action  are  chargeable  with  the 
amount  of  the  assets  thus  misapplied,  as  an  equitable  defence  to 
the  present  action. 

WILSON  (President)  instructed  the  jury  that  the  testator,  by 
blending  his  real  and  personal  estate  for  the  payment  of  his  debts 
and  legacies,  thereby  charged  his  lands  with  the  payment  of  his 
legacies ;  and  that  the  fund  now  in  court  must  be  first  applied  to 
their  payment,  and  that  the  legatees  were  not  bound  to  relinquish 
their  claim  upon  it  because  there  were  other  sources  from  which 
by  possibility  they  might  recover. 

If  William  Donaldson  was  indebted  to  the  testator  at  the  time 
of  his  death,  which  continued  until  the  liens  of  the  defendants 
attached,  and  he  then  concerted  with  the  executor  and  remaining 
legatees  and  devisee  to  divert  that  fund  which  was  a  portion  of 
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the  assets  of  the  testator,  and  liable  to  the  payment  of  debts  and 
legacies  of  the  testator,  he  would  be  affected  to  the  amount  of  that 
indebtedness,  provided  you  are  satisfied  that  Donaldson  knew  John 
H.  Cowden  was  insolvent  at  the  time,  and  that  it  was  done  for  the 
purpose  of  diverting  that  fund  from  the  legitimate  administration 
of  the  estate.  It  would  be  a  devestment  of  so  much  of  the  estate 
committed  to  his  care  and  trust  as  executor,  and  Mr  Donaldson 
would  be  answerable  for  that  amount,  and  that  may  be  deducted 
out  of  the  claim  he  seeks  to  recover  in  this  issue.  Donaldson  had 
the  power  to  refuse  payment  of  this  note,  and  might  have  claimed 
to  settle  it  as  a  part  payment  of  the  legacy  of  his  wife.  When, 
then,  he  could  have  set  off  and  saved  that  amount  of  what  he  now 
claims  out  of  this  fund  in  the  right  of  his  wife,  and  you  are  satis- 
fied that  the  plaintiff  concerted  with  the  executor  to  divert  this 
fund  from  the  legitimate  course  of  its  administration,  to  the  preju- 
dice of  the  rights  of  others,  he  may  be  charged. 

I  look  upon  the  transfer  of  the  stock  in  the  Williamsport  Bank 
in  payment  of  a  note  of  individual  indebtedness  of  Donaldson  to 
the  testator,  in  a  different  situation  from  the  note  of  Colt  &  Do- 
naldson, and  the  transfer  of  the  judgments  by  John  H.  Cowden  to 
Donaldson.  This  note  of  Colt  &  Donaldson  was  not  a  separate 
liability ;  it  would  not  of  itself  be  a  payment  of  so  much  of  the 
legacy.  Mr  Colt  had  control  of  it  as  well  as  Donaldson,  and  for 
Colt's  acts  Donaldson  should  not  be  made  to  suffer,  particularly 
when  it  is  made  to  interfere  with  the  rights  of  his  wife's  bequest 
or  legacy  which  she  is  to  receive  from  the  estate  of  her  father,  and 
•which  Donaldson  may  refuse  to  control  and  make  his,  but  suffer  it 
to  remain  for  her  use.  If  this  was  a  misapplication  of  the  funds 
of  the  testator,  it  is  to  be  visited  on  those  who  engaged  in  it ;  and 
if  not  settled  to  be  accounted  for  as  a  part  payment  of  the  legacy, 
and  so  consented  to  by  Donaldson,  it  could  not  be  set  off  in  this 
suit  against  the  legacy.  What  is  the  testimony  ?  Mr  Colt  swears 
that  he  did  not  communicate  it  to  Donaldson.  Mr  Cowden  swears 
that  he  had  no  understanding  with  Donaldson  on  the  subject. 
Now,  if  they  are  believed,  and  they  are  the  witnesses  called  by 
the  defendants  to  prove  it,  and  which  they  cannot  ask  to  be  dis- 
credited, having  so  called  them,  what  evidence  is  there  from  which 
you  can  infer  that  Donaldson  consented  to  the  payment  of  this 
sum  in  part  payment  of  Mrs  Donaldson's  legacy  ?  Why,  Mr  Colt 
swears  that  he  gave  a  consideration  for  the  note,  and  that  he  will 
in  his  settlement  with  Mr  Donaldson  charge  him  with  its  payment ; 
it  is  immaterial  what  that  consideration  was,  if  the  transaction 
was  between  Mr  Colt  and  Mr  Cowden.  We  are  not  now  trying 
whether  Mr  Colt,  who  lifted  the  note,  can  be  pursued  for  the 
amount  of  it.  Under  the  evidence  given,  (and  all  that  has  been 
given  of  this  transaction  is  by  the  defendants),  we  do  not  think, 
in  point  of  law,  that  this  sum  can  be  the  subject  of  set-off  in  this 
suit. 
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Maynard,  Greenough  and  Bellas,  for  plaintiffs  in  error.  It  is 
one  of  the  admitted  features  of  this  case  that  the  personal  estate 
of  the  testator  was  more  than  adequate  to  the  payment  of  all 
charges  (debts  and  legacies)  upon  the  estate;  and  it  is  clearly 
settled  that  personal  estate  is  a  primary  fund  for  that  purpose.  2 
Johns.  Ch.  614;  3  Vez.  735;  5  Vez.  359;  1  Serg.  $  Rawle  453; 
3  Johns.  Ch.  318;  9  Vez.  447;  IP.  Wms. 505-518;  2  Salk.  416. 
It  being  therefore  contrary  to  legal  policy  to  charge  land  with  the 
payment  of  legacies,  it  has  been  held  that  there  must  be  a  clear 
intention  of  the  testator  expressed  in  order  to  charge  his  land.  8 
Watts  198;  3  Watts  $  Serg.  370;  4  Watts  $  Serg.  423;  6  Am. 
Com.  Law  420;  8  Conn.  Rep.  5;  10  Wheat.  229;  3  Vez.  738;  5 
Conn.  Rep.  536.  It  was  clearly  proved  that  the  executor  was 
guilty  of  devastavit,  and  as  clearly  that  Donaldson  was  aiding  and 
assisting  him ;  he  had  the  means  of  payment  of  his  legacy  in  his 
own  hands,  and,  instead  of  applying  it  to  the  payment  of  his 
legacy,  he  enters  into  a  scheme  with  the  executor  to  commit  a 
devastavit  with  it.  Under  such  circumstances,  he  cannot  now  be 
permitted  to  recover.  11  Serg.  fy  Rawle  397 ;  4  YeateslA;  15 
Serg.  6f  Rawle  78;  1  Watts  440 ;  5  Serg.  &  Rawle  452 ;  13  Serg. 
$  Rawle  157;  7  Watts  79. 

Pleasants  and  Hepburn,  for  defendants  in  error.  It  is  clearly 
settled  that  where  a  testator  blends  his  personal  and  real  estate 
for  the  payment  of  legacies,  he  thereby  makes  them  chargeable 
upon  his  land.  6  Binn.  395 ;  2  Binn.  525 ;  1  Penn.  Rep.  96 ;  13 
Serg.  $  Rawle  354;  6  Watts  85;  17  Serg.  $  Rawle  13 ;  2  Dall. 
131 ;  3  Yeates  299.  The  legacy  was  to  the  wife  of  Donaldson, 
and  his  right  over  it  was  a  matter  of  choice ;  he  might  elect  to 
take  it  or  not,  and,  until  he  made  it  his  own  by  some  act  reducing 
it  to  possession,  it  remained  the  legacy  of  his  wife ;  and  if  he  had 
died  before  this  issue  was  formed,  no  act,  even  of  wrong  in  assist- 
ing or  partaking  with  the  executor  in  a  devastavit,  could  prejudice 
the  right  of  his  wife,  who  survived  him,  to  recover.  2  Watts  90 ; 
10  Watts  54;  11  Serg.  $  Rawle  325,  410  ;  1  Whart.  184.  It  can- 
not  be  said  that  he  now  claims,  but  she  is  obliged  to  use  his  name 
to  recover  her  own  personal  right.  2  Serg.  fy  Rawle  293 ;  4  Rawle 
480. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — We  are  of  opinion  that  there  is  no  error  in  the 
decision  of  the  court  below  that  the  legacies  were  a  charge  upon 
the  lands,  and  payable  in  the  manner  pointed  out  by  them. 

But  we  are  of  opinion  that  the  court  erred  in  that  part  of  the 
charge  which  relates  to  the  legacy  claimed  by  William  Donald- 
son, and  his  transactions  with  John  H.  Cowden  in  taking  from  him 
the  property  and  assets  of  the  estate.  The  court  ought  to  have 
charged  the  jury  expressly  that  these  transactions  constituted  a 
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devastavit  on  the  part  of  the  executor,  to  which  William  Donald- 
son was  a  party,  and  that  therefore  he  cannot  be  allowed  thus  to 
carry  off  the  property  of  the  estate  for  a  nominal  consideration, 
or  for  things  of  little  or  no  value ;  but  equity  will  follow  them  into 
his  hands,  and  make  him  restore  them,  when  the  executor  becomes 
insolvent,  and  creditors,  legatees  and  persons  interested  are  likely 
to  suffer  by  it.  Were  the  matter  between  the  executor,  J.  H. 
Cowden,  and  William  Donaldson  alone,  it  might  be  all  well  enough; 
but  when  others  are  likely  to  suffer  by  it,  the  case  is  very  differ- 
ent. The  rule  on  the  subject  is  stated  in  4  Madd.  Rep.  357,  cited 
1  Story's  Equity,  that  every  person  who  acquires  personal  pro- 
perty by  a  breach  of  trust  or  devastavit  by  the  executors,  is  re- 
sponsible to  those  who  are  entitled  under  the  will,  if  he  is  a  party 
to  the  breach.  So  it  is  laid  down  in  Ram  on  Assets  489,  and  sup- 
ported by  numerous  authorities,  that  it  is  a  cause  of  interference 
in  equity  if  there  is  some  fraud  or  collusion  between  the  executor 
and  alienee,  as  if  the  alienee  is  a  party  consenting  to  and  con- 
triving a  devastavit,  or  if,  in  the  case  of  a  sale,  it  is  made  at  a 
nominal  price  or  fraudulent  undervalue.  That  such  was  the  case 
here,  the  evidence  seems  to  leave  no  room  to  question,  in  regard 
as  well  to  the  note  to  Donaldson  alone,  as  to  Colt  and  Donaldson, 
which  was  a  debt  of  Donaldson  by  the  partnership  arrangements, 
and  which  Colt  could  not  settle  otherwise  than  for  him ;  and  also 
to  the  judgments  assigned,  all  of  them  for  notes  or  stock  of  little 
or  no  value.  And  the  estate  being  now  insolvent,  and  these  assets 
required,  the  creditors,  legatees  and  others  interested  have  a  right 
to  pursue  them. 

We  are  of  opinion  that  the  court  below  erred  in  not  instructing 
the  jury,  that  if  the  amount  of  the  assets  thus  transferred  exceeded 
the  amount  due  on  the  legacy,  they  were  a  bar  to  it,  and  that  the 
plaintiff  could  not  recover. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


In  the  other  cases,  viz.,  Same  v.  Bradford,  Same  v.  Same,  and 
Same  v.  Barnitz  and  wife, 

Judgment  affirmed. 
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Commonwealth  against  Flanagan. 

If  murder  be  committed  in  the  perpetration  of  arson,  rape,  burglary  or  robbery, 
it  is  not  necessary  that  it  should  be  so  set  out  in  the  indictment. 

Upon  a  conviction  for  murder,  it  is  not  good  ground  for  a  new  trial,  that  there 
was  a  great  excitement  in  the  public  mind  against  the  accused. 

The  expression  of  an  opinion  by  a  juror,  with  regard  to  the  guilt  or  innocence 
of  a  defendant  before  he  is  called  to  the  box,  is  a  good  cause  of  challenge,  but 
after  trial  it  is  not  a  sufficient  cause  for  granting  a  new  trial.  If  the  juror  had 
prejudged  the  case,  leaving  his  mind  unopen  to  conviction,  it  would  be  a  good 
cause  to  set  the  verdict  aside. 

After-discovered  testimony  which  is  but  cumulative  or  corroborative  of  evidence 
given  on  the  trial,  is  not  a  sufficient  reason  for  a  new  trial. 

MOTION  for  a  new  trial  in  the  Oyer  and  Terminer  of  Cambria 
county,  in  the  case  of  the  Commonwealth  against  Bernard  and 
Patrick  Flanagan,  who  were  indicted  and  convicted  of  murder  in 
the  first  degree,  before  Judge  WHITE. 

This  motion  was  argued  before  Justice  ROGERS,  by 

Rhey  and  Coxe,  for  the  prisoners. 
M'Doivell  and  Miles,  contra. 

ROGERS,  J.  —  This  case  comes  before  the  court  under  unusual, 
and  somewhat  peculiar  circumstances.  The  prisoners  at  the  bar 
were  indicted  for  the  murder  of  Elizabeth  Holder,  on  the  night  of 
the  31st  July  1842.  The  5th  October  following  they  were  ar- 
raigned and  tried,  and  after  a  patient  and  protracted  investigation, 
the  trial  resulted  in  a  verdict  of  murder  in  the  first  degree.  A 
motion  was  made  for  a  new  trial,  which  was  overruled,  and  on 
the  15th  October  the  court  proceeded  to  sentence  the  prisoners. 
The  record  of  conviction,  with  the  testimony,  having  been  sub- 
mitted to  the  governor,  and  examined,  a  death-warrant  was  issued, 
the  execution  of  which  was  suspended  in  consequence  of  some  pro- 
ceedings which  in  the  meantime  had  taken  place  in  the  Legislature, 
to  which  it  will  be  my  duty  briefly  to  advert.  The  attention  of 
the  Legislature  having  been  called  to  the  trial,  on  the  5th  April 
1843  they  passed  an  Act,  entitled  an  Act  concerning  a  certain 
trial  for  murder  in  Cambria  county,  authorizing  and  requiring  the 
Oyer  and  Terminer  of  that  county  to  enter,  if  requested  by  the 
defendants,  a  rule  to  show  cause  why  the  sentence  of  the  court  and 
verdict  of  the  jury  should  not  be  set  aside,  and  a  new  trial  be 
granted ;  and  ii  the  court,  on  hearing,  should  be  satisfied  that  ac- 
cording to  the  principles  of  law,  which  ought  to  govern  in  such 
cases,  a  new  trial  should  be  granted,  they  are  authorized  to  make 
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the  rule  absolute,  and  to  proceed  to  another  trial  and  final  judg- 
ment as  soon  as  practicable. 

The  second  section  gives  to  the  President  Judge  of  the  county 
of  Cambria  the  option  of  trying  the  case  or  not,  as  he  may  deem 
proper  and  right ;  but  on  his  refusal  he  is  directed  to  certify  the 
fact  to  the  President  Judge  of  the  fourth  judicial  district,  who  was 
required  to  proceed  in  said  Court  of  Oyer  and  Terminer,  and  to 
do  and  perform,  with  one  or  more  of  the  associate  Judges  of  the 
county,  all  things  specified  in  the  first  section  of  the  Act,  touching 
the  rule  to  show  cause,  and  the  final  disposition  of  the  case,  with 
like  effect  and  form  as  if  done  before  the  proper  President  of  the 
court.  His  honour  Judge  WHITE  declining  to  act,  certified  the 
fact  to  the  President  Judge  of  the  fourth  judicial  district,  who,  on 
constitutional  grounds,  as  I  understand,  refused  to  obey  the  in- 
junctions of  the  Act.  This  mode  of  review  thus  proving  abortive, 
on  the  4th  April  1844  the  Legislature  passed  a  supplement,  au- 
thorizing and  requiring  one  of  the  Judges  of  the  Supreme  Court, 
with  one  or  more  of  the  associate  Judges  of  Cambria  county,  to 
hold  a  special  Court  of  Oyer  and  Terminer  for  hearing  and  deter- 
mining this  motion.  This  Act  the  Judges  of  the  Supreme  Court, 
after  full  deliberation,  unanimously  refused  to  execute,  and  having 
respectfully  represented  to  the  Legislature  the  constitutional  ob- 
jections to  the  Act,  they,  on  the  25th  April  1844,  passed  the  pre- 
sent Act,  repealing  so  much  of  the  former  Act  as  requires  one  or 
more  of  the  associate  Judges  of  Cambria  county  to  sit  with  the 
Judge  of  the  Supreme  Court.  The  Judge  who  holds  the  court  is 
required  to  hold  it  some  day  prior  to  the  4th  July  1844,  of  which 
notice  was  to  be  given  in  proper  time.  He  is  authorized  to  exa- 
mine the  record  of  the  Oyer  and  Terminer,  and  has  power  to 
receive  the  testimony  of  witnesses,  either  through  depositions  or 
by  oral  examinations.  It  is  under  and  by  virtue  of  the  several 
Acts  to  which  I  have  adverted,  that  this  motion  for  a  new  trial 
has  been  made  in  behalf  of  the  defendants. 

By  the  Act  of  the  5th  April  1843,  which  must  govern  the  case, 
a  new  trial  is  to  be  granted,  if  the  court,  on  hearing,  be  satisfied 
that,  according  to  the  principles  which  ought  to  govern  in  such 
cases,  a  new  trial  should  be  granted.  The  cause,  therefore,  must 
be  heard  and  decided  on  the  same  principles  as  if  the  motion  for 
a  new  trial  had  been  made  within  the  four  days.  The  Legislature 
have  enlarged  the  time,  without,  in  any  other  respect,  undertaking 
to  change  the  rules  and  principles  of  law. 

In  connection  with  the  reason  assigned  for  a  new  trial,  I  have 
examined  the  testimony  given  on  the  trial  with  that  care  and 
attention  which  its  importance  to  the  individuals  implicated  de- 
mands. That  investigation,  it  grieves  me  to  say,  has  resulted  in 
the  conviction  of  the  correctness  of  the  verdict.  The  evidence, 
it  is  true,  is  almost,  if  not  entirely  circumstantial ;  but  such  a  train 
of  circumstances  are  proved,  that,  if  they  are  believed,  lead  to  the 


July  1844.]  OF  PENNSYLVANIA.  417 

[Commonwealth  v.  Flanagan.] 

irresistible  conclusion  of  the  guilt  of  the  prisoners.  It  is  impos- 
sible to  account  for  their  conduct  on  any  other  rational  supposi- 
tion; and,  under  the  pressure  of  the  evidence,  the  Court  of  Oyer 
and  Terminer  could  not  do  otherwise  than  overrule  the  motion 
made  by  the  defendants'  counsel  for  a  new  trial.  The  evidence 
being  circumstantial,  is  of  itself  no  reason  for  disturbing  the  ver- 
dict, although  it  is  a  powerful  reason  for  great  deliberation  and 
care  in  the  investigation.  The  evidence,  in  justice  to  the  accused, 
should  be  nicely  watched  and  carefully  scanned.  It  was  with  a 
full  impression  of  this  truth  that  I  examined  the  evidence  given 
on  the  trial,  which  has  resulted  in  the  opinion  which  has  been 
already  expressed.  It  cannot  be  denied  that  there  have  been 
melancholy  instances  of  the  execution  of  innocent  persons,  con- 
victed on  circumstantial  testimony.  But  these  cases  are  rare,  and, 
besides,  the  same  may  be  said  with  equal,  if  not  greater  truth,  of 
convictions  on  what  is  called  positive  proof.  It  was  properly  said 
that  every  case  must  be  submitted  to  the  common  sense  of  the 
jury ;  for  if  the  evidence  produces  conviction  on  the  record,  and 
satisfies  the  judgment,  whether  it  be  circumstantial  or  positive, 
that  is  sufficient.  The  evidence  must  be  received,  and  so  the 
court  instructed  the  jury,  with  great  caution;  and  before  we  yield 
our  conviction,  we  must  be  satisfied  that  the  conclusion  sought  to 
be  established  is  inconsistent  with  any  other  rational  hypothesis, 
or  different  state  of  facts.  In  this  case,  the  fact  of  the  murder 
admits  not  of  a  rational  doubt,  and  the  innocence  of  the  prisoners 
is  irreconcilable,  upon  any  rational  hypothesis,  with  the  facts  and 
circumstances  which  are  in  proof.  Of  course,  I  must  be  under- 
stood as  speaking  of  the  case  as  it  appeared  in  evidence  on  the 
trial.  How  far  it  may  be  changed  by  after-discovered  testimony, 
remains  yet  to  be  seen. 

The  counsel  of  the  prisoners,  to  their  credit  be  it  said,  have  ad- 
mitted that  Judge  WHITE,  the  President  of  the  court,  discharged 
his  duty  fairly,  impartially,  with  great  ability,  and  to  the  entire 
satisfaction  of  the  counsel  of  the  prisoners ;  that  he  allowed  them 
full  and  ample  time  for  consultation  as  to  whether  they  would 
apply  for  a  continuance  of  the  case  or  not,  and  also  time  to  make 
the  necessary  preparation  for  the  argument.  An  impartial  and 
careful  examination  of  the  trial,  from  its  inception  to  its  conclu- 
sion, fully  confirms  the  concession  of  counsel.  The  charge  con- 
tains a  clear  and  lucid  summary  of  the  evidence,  with  an  able 
exposition  of  law  as  applicable  to  the  facts,  and  is  certainly  as 
favourable  to  the  prisoners  as  they  had  the  least  reason  to  expect. 
But,  notwithstanding  the  weight  of  the  evidence  going  to  establish 
their  guilt,  the  prisoners,  it  is  conceded,  have  a  right  to  a  fair  and 
impartial  trial ;  it  is  better  that  the  guilty  should  escape  punish- 
ment, than  the  innocent  should  suffer.  This  is  the  humane  prin- 
ciple of  law,  which  has  a  controlling  influence  in  trials  for  misde- 
meanors, as  well  as  for  offences  of  a  deeper  dye. 
vii.  — 53 
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With  these  preliminary  remarks,  which  are  believed  to  be  essen- 
tial to  the  proper  understanding  of  the  peculiar  circumstances  of 
the  case,  and  an  act  of  simple  justice  to  the  court,  I  shall  now  pro- 
ceed to  notice  the  reasons  assigned  for  a  new  trial.  They  are,  an 
objection  to  the  charge,  undue  excitement  adverse  to  the  prisoners, 
the  misconduct  of  the  jurors,  and  of  some  of  the  principal  wit- 
nesses for  the  Commonwealth. 

It  is  objected  to  the  charge,  that  the  prosecution  established  the 
degree  of  the  offence  by  adducing  evidence  to  prove  that  the 
crime  was  committed  in  the  perpetration  of  a  burglary,  without 
averring  that  fact  in  the  indictment.  This  point  was  made  at  the 
trial,  and  the  court  instructed  the  jury  that,  in  cases  of  homicide 
committed  in  the  perpetration  of  certain  offences,  viz.,  arson,  rape, 
robbery,  burglary,  all  idea  of  intention  was  excluded.  The  act  in 
which  the  malefactor  was  engaged  was  of  such  a  nature,  so  deep 
a  crime,  involving  such  turpitude  of  mind,  and  protection  against 
which  was  so  necessary  to  the  peace  and  welfare  of  all  good  citi- 
zens, that  our  Legislature  considered  the  intention  as  of  no  conse- 
quence, and  accordingly  decreed  death  to  be  the  penalty  of  such 
offences.  But  the  law  has  introduced  no  change  in  the  form  of 
the  indictment;  no  new  offence  was  created;  it  was  only  dividing 
the  common-law  offences,  and  reducing  the  punishment  for  one 
modification  of  the  offence.  From  the  passage  of  the  Act  of  As- 
sembly, a  cotemporaneous  construction  and  practice  has  prevailed ; 
and  it  is  not  required  of  the  Commonwealth  to  state  in  the  indict- 
ment the  grade  of  the  offence,  whether  it  was  committed  in  the 
commission  or  attempt  to  perpetrate  the  offences  enumerated  in 
the  Act  of  Assembly.  It  is  for  the  jury  to  decide  the  degree  of 
murder  by  their  verdict,  from  the  evidence  laid  before  them ;  and 
if  the  homicide  took  place  in  the  commission  or  attempt  to  perpe- 
trate any  of  the  four  offences  enumerated  above,  it  is  their  duty 
to  return  a  verdict  of  murder  in  the  first  degree;  and  the  same  if 
they  find  it  was  a  wilful,  deliberate  killing. 

This  view  of  the  law  is  sustained  by  the  case  of  White  v.  The 
Commonwealth,  (6  Binn.  179).  In  an  indictment  for  murder  it  is 
not  necessary  so  to  describe  the  offence  as  to  show  whether  it  be 
murder  in  the  first  or  second  degree.  Chief  Justice  TILGIIMAN 
says,  "  It  has  been  the  practice,  since  the  passing  of  this  law,  not 
to  altep-the  form  of  indictments  for  murder  in  any  respect;  and  it 
plainly  appears,  by  the  Act  itself,  that  it  was  not  supposed  any 
alteration  would  be  made.  It  seems  taken  for  granted  that  it 
would  not  always  appear  on  the  face  of  the  indictment  of  what 
degree  the  murder  was,  because  the  jury  are  to  ascertain  the  de- 
gree by  their  verdict;  in  a  case  of  confession,  the  court  are  to 
ascertain  it  by  examination  of  witnesses.  But  if  the  indictment 
were  so  drawn  as  plainly  to  show  the  murder  was  of  the  first  or 
second  degree,  all  the  jury  need  do  would  be  to  find  the  prisoner 
guilty,  in  manner  and  form  as  he  stands  indicted.  In  the  case  of 
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The  Commonwealth  v.  Joyce  and  Mathias,  who  were  convicted  of 
the  murder  of  Sarah  Cross,  it  was  moved  in  arrest  of  judgment, 
because  the  indictment  did  not  charge  the  murder  to  have  been 
committed  by  a  wilful,  deliberate  and  premeditated  killing,  as 
expressed  in  the  Act  of  Assembly.  But  the  motion  was  overruled, 
and  the  murderers  executed.  On  the  authority  of  this  case,  the 
exception  to  the  charge  is  overruled. 

It  is  further  said  that  the  prisoners  had  not  and  could  not  have 
a  fair  trial,  in  consequence  of  the  great  and  undue  excitement 
which  existed  against  them.  That  great  excitement  should  exten- 
sively prevail  among  the  people  in  the  vicinity,  after  the  commis- 
sion of  so  great  an  outrage,  may  be  readily  believed,  without 
express  proof  of  its  existence;  that  it  did  exist,  we  have  no  reason 
to  doubt ;  but  that  the  state  of  feeling  was  unknown,  either  to  the 
prisoners  or  their  counsel,  cannot  be  supposed  without  proof. 
Ample  time  was  allowed  by  the  court  for  consultation  as  to  whe- 
ther they  would  apply  for  a  continuance,  and  also  time  to  make 
the  necessary  preparation  for  the  argument.  It  was  with  their 
own  consent  the  cause  was  tried ;  and  it  is  now  too  late,  after 
taking  the  chance  of  an  acquittal,  to  allege  that  as  a  reason  for  a 
new  trial.  Had  a  continuance  been  granted,  (and  there  is  ground 
to  believe  it  would  not  have  been  refused),  the  necessary  measures 
might  have  been  taken  to  change  the  venue  to  a  neighbouring 
county,  where  impartial  justice  would  have  been  administered. 
In  M'Corkle  v.  Binns,  (5  Binn.  340),  it  is  ruled  that  a  party  must 
not  take  the  chance  of  a  verdict  in  his  favour,  and  keep  a  motion 
for  a  new  trial  in  reserve.  If  the  court  should  lend  a  ready  ear 
to  applications  of  this  nature,  causes  will  always  be  tried  in  the 
midst  of  the  excitement,  relying  on  that,  in  case  of  conviction,  as 
a  valid  reason  for  a  new  trial.  It  would  follow  that,  the  greater 
the  excitement  and  the  more  enormous  the  offence,  the  greater 
chance  there  will  be  of  a  final  acquittal. 

Next,  as  to  the  alleged  misconduct  of  the  jurors  in  forming  and 
expressing  an  opinion  of  the  guilt  of  the  prisoners  before  trial. 

It  is  urged,  and  there  are  dicta  to  that  effect,  that  a  juror  should 
be  as  white  paper;  superior  to  all  suspicion  of  partiality,  they 
must  be  omni  exceptione  majores.  It  has  also  been  ruled,  that,  if 
they  have  declared  their  opinions,  it  is  good  cause  of  challenge. 
1  BL  R.  481 ;  Bui.  N.  P.  302.  Notwithstanding  the  general  prin- 
ciple is  freely  admitted,  yet  the  good  of  society  requires  that  these 
rules  must  be  taken  with  great  qualification.  Thus,  in  M'Caus- 
land  v.  Crawford,  (1  Yeates  378),  where  the  same  objection  to  the 
verdict  was  vehemently  urged,  the  court  uses  this  language:  "It 
were  much  to  be  wished  that  the  minds  of  jurors  should  be  as 
white  paper;  but  it  can  scarcely  be  expected  when  they  come  de 
vicineto.  Every  judicial  as  well  as  political  system  has  its  dis- 
advantages as  well  as  advantages."  If  this  be  so  in  ordinary  cases 
of  property,  much  less  should  it  be  expected  or  required  under  the 
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peculiar  circumstances  of  this  case.  That  prejudice  prevailed 
extensively  in  the  county  against  the  perpetrators  of  the  murder, 
and  that  suspicion  attached  in  the  minds  of  many  upright  and 
conscientious  men  to  the  defendants,  must  be  admitted;  but  that 
it  was  unknown  to  the  defendants  or  their  counsel,  or,  what  is  the 
same,  it  might  not  have  been  known  to  them  if  due  diligence  had 
been  used,  would  require  great  credulity  to  believe.  So  also  I 
must  be  permitted  to  remark,  that  the  testimony  adduced  has 
failed  to  convince  me  that  there  was,  either  in  the  minds  of  the 
jury  or  in  the  community  generally,  greater  excitement  or  preju- 
dice than  might  be  reasonably  expected  after  the  commission  of 
such  a  revolting  crime,  particularly  when  the  murder  was  recent, 
and  the  neighbours  were  in  hot  pursuit  of  the  murderers.  Loose, 
unguarded,  or  even  violent  expressions,  made  on  such  occasions 
and  at  such  times,  would  be  entitled  to  very  little  weight  after 
verdict.  That  such  a  state  of  feeling,  if  it  continued,  would  be  a 
powerful  reason  for  a  postponement,  or  for  a  change  of  venue,  may 
be  readily  admitted ;  but  that  it  should  be  a  valid  reason  for  a 
new  trial,  in  the  absence  of  other  considerations,  is  denied.  The 
latter  presents  an  entirely  different  question.  It  has  been  ruled, 
as  has  been  already  stated,  that  where  a  juror  has  expressed  an 
opinion  on  the  case,  it  would  be  a  good  cause  of  challenge,  a  chal- 
lenge to  the  favour;  but  from  this  it  by  no  means  follows  that  the 
same  rule  must  be  applied  on  a  motion  for  a  new  trial.  Thus,  in 
the  case  of  M'Causland  v.  Crawford,  already  cited,  this  distinc- 
tion is  taken,  the  good  sense  of  which  is  its  best  recommendation. 
"  Prejudging  and  giving  an  opinion"  (as  is  there  said)  "on  a  state- 
ment of  certain  facts,  are  very  different  things.  The  first  implies 
a  strong  disposition  to  favour  the  one  side  or  the  other ;  a  deter- 
mination to  find  in  one  way,  let  the  evidence  be  what  it  may. 
The  last  involves  the  truth  of  certain  facts  and  propositions  in  the 
sentiments  delivered;  and  impressions  thus  made  may  be  effaced 
by  the  production  of  other  evidence."  The  first  involves  a  charge 
of  gross  misbehaviour,  amounting  to  criminality,  on  the  part  of  a 
juror  who  consents  to  serve  on  a  jury,  when  he  must  know  he  has 
precluded  himself  from  forming  a  just  judgment  by  a  prejudica- 
tion  of  the  case;  a  determination  to  decide,  right  or  wrong,  in  a 
particular  way.  The  second,  that  which  is  natural  to  the  human 
mind,  to  form  and  even  to  express  an  opinion  on  a  supposed  state 
of  facts — an  opinion  only  binding  or  influencing  them,  provided 
the  case  should  turn  out  as  it  has  been  represented.  While  the 
first,  to  the  credit  of  human  nature  be  it  spoken,  is  rare,  and  can- 
not be  believed  without  full  and  unexceptionable  proof,  the  latter 
is  of  daily  and  common  occurrence.  One  is  immoral — the  other 
may  be  excused ;  for  experience  teaches  every  man  that  few  per- 
sons can  keep  their  minds  unbiassed  upon  hearing  a  strong  one- 
sided statement,  and  particularly  where  the  welfare  and  safety  of 
society  are  at  stake,  as  where  an  enormous  crime  has  been  com- 
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in  it  ted.  Now,  the  impression  which  has  been  made  on  my  mind 
from  an  attentive  consideration  of  all  the  evidence,  which  it  is 
unnecessary  for  me  to  give  in  detail,  is,  that  it  amounts  to  nothing 
more  than  the  expression  of  an  opinion  on  a  given  state  of  facts; 
to  that  abhorrence  of  crime  which  is  excusable,  if  not  commend- 
able, immediately  after  the  commission  of  a  great  outrage  against 
the  peace  and  welfare  of  the  community  of  which  the  jurors  were 
members.  That  it  was  of  such  a  nature  that  it  might  and  would 
have  been  effaced,  provided  the  facts  proved  had  been  different 
from  what  was  represented,  there  is  not  the  least  reason  to  doubt. 
Nor  have  I  been  convinced  it  was  suffered  to  operate  injuriously 
to  the  prisoners.  There  is  nothing  in  the  evidence  to  satisfy  me 
that  there  was  any  disposition  at  the  trial  to  find  a  verdict  against 
the  defendants,  without  regard  to  the  evidence.  It  would  take 
strong  and  unexceptionable  evidence,  free  from  all  suspicion,  to 
induce  me  to  believe  that  any  one  of  the  jury  impannelled  in  this 
case  was  guilty  of  a  crime  of  such  great  moral  turpitude,  little 
short  of  the  offence  with  which  the  prisoners  stood  charged,  and 
that  without  any  assignable  or  conceivable  motive  whatever. 
"  Motions  for  a  new  trial,"  says  the  late  Chief  Justice,  "  are  to  be 
received  with  caution,  because  there  are  few  cases  tried  in  which 
something  new  may  not  be  hunted  out,  and  because  it  leads  very 
much  to  perjury  to  admit  new  evidence  after  the  party  who  has  lost 
the  verdict  has  had  an  opportunity  of  discovering  his  adversary's 
strength  and  his  own  weakness."  5  Serg.  fy  Raivle  41.  If  this  is 
to  be  feared  in  ordinary  cases,  where  the  right  of  property  only  is 
concerned,  how  much  more  must  it  be  dreaded  in  a  case  such  as 
the  present,  involving  the  life  of  two  human  beings,  and  when  such 
extraordinary  means  have  been  resorted  to,  to  save  them  from  the 
perilous  situation  in  which  they  are  unfortunately  placed. 

Jurors  have  rights  as  well  as  the  defendants,  and  I  am  not  the 
person  to  cast  upon  them  undeserved  reproach  or  unmerited  cen- 
sure. To  yield  to  accusations  against  them  lightly  made,  or  with- 
out strong  proof,  would  weaken,  if  not  bring  into  contempt,  that 
useful  and  indispensable  institution  in  the  administration  of  justice, 
in  a  State  desirous  of  preserving  the  principles  of  liberty  and  good 
government.  Several  witnesses  have  been  examined,  who  prove 
expressions  of  feeling  on  the  part  of  some  of  the  jurors.  But, 
viewing  the  testimony  with  that  caution  that  is  absolutely  neces- 
sary to  guard  against  mistake,  and  making  due  allowance  for 
erroneous  impressions,  to  which  the  nature  of  the  kind  of  evidence 
given  is  peculiarly  liable,  I  cannot  bring  my  mind  for  one  moment 
to  believe  that  they  have  succeeded  in  establishing  culpability  in 
the  jury,  or  in  any  member  of  it.  The  jurors  implicated  have  been 
examined,  and  in  every  instance  they  either  deny  that  any  such 
conversations  or  declarations  as  were  testified  to  by  the  defend- 
ants' witnesses  ever  took  place,  or  have  explained  them  in  such  a 
manner  as  to  evince  that  it  was  said  in  jest,  and  forgotten  as  soon 
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as  said,  without  any  idea  of  expressing  a  serious  or  binding  opinion 
as  to  the  guilt  or  innocence  of  the  prisoners.  It  must  also  be 
remarked,  that,  where  others  have  been  named  as  present,  they 
have  either  not  been  produced  by  the  defendants,  or,  where  they 
have  been  produced,  they  confirm  in  some  instances  the  allegations 
of  the  jurors.  It  also  appears  that  there  was  no  discussion  in  the 
jury,  but  that  each  of  the  jurors  was  of  the  opinion,  and  so  de- 
clared at  the  first  trial,  that  the  defendants  were  guilty  of  the 
murder  in  the  first  degree. 

It  is  difficult,  if  not  impossible  for  men,  in  moments  of  general 
excitement,  to  repress  all  feeling,  and  refrain  from  expressing 
themselves  in  strong  and  emphatic  language,  which  means  but 
little  at  the  time,  and  is  soon  forgotten,  having  none  or  a  very 
slight  influence  on  their  future  conduct. 

That  there  was  great  excitement  before  the  trial,  and  some  of 
the  jurors  partook  of  that  excitement,  may  be  true;  and  they 
would  have  been  more  or  less  than  men  if  they  had  not.  But  that 
it  continued  up  to  the  time  of  trial,  or  amounted  to  a  prejudication, 
the  defendants  have  failed  to  convince  me.  And  on  them  is  the 
burthen  of  proof. 

The  distinction  I  take  to  be  this :  that  where  there  is  a  legal 
adjudication  of  the  case  by  the  jurors  before  the  trial — that  is,  a 
predetermination  evinced  to  find  a  verdict,  without  regard  to  the 
evidence — it  is  a  mis-trial,  which,  per  se,  entitles  the  party  to  an- 
other hearing;  but  where  the  evidence  falls  short  of  this,  then,  in 
addition,  it  is  necessary  to  the  success  of  the  application  to  satisfy 
the  court  that  injustice  has  been  done  by  the  verdict,  and  that 
another  jury  would  find  in  a  different  way;  making,  of  course, 
every  reasonable  allowance  in  favour  of  the  party  asking  a  new 
trial.  And  as  I  believe  the  latter  to  be  the  case  here,  it  is  neces- 
sary to  examine  the  remaining  reasons  which  have  been  assigned 
for  another  hearing. 

And  here  let  me  remark,  that  I  perceive  no  difference  in  this 
respect  between  a  trial  in  a  civil  and  criminal  case.  The  same 
rules  apply  to  both,  notwithstanding  the  declaration  in  the  Bill  of 
Rights,  that  the  accused  have  a  right,  in  presentations  by  indict- 
ment or  information,  to  a  speedy  trial  by  an  impartial  jury  of  the 
vicinage.  That  part  of  the  constitution  is  declaratory  of  the  com- 
mon law,  and  was  not  intended  to  alter  or  curtail  the  rules  and 
regulations  which  have  ever  governed  motions  of  this  kind.  A 
party  is  entitled  to  a  fair  and  impartial  trial  in  civil  cases  also; 
but  what  constitutes  a  fair  and  impartial  trial  must  depend  upon 
the  adjudication  of  the  court,  based  upon  certain  fixed  and  funda- 
mental rules.  The  constitution  does  not  define  what  is  an  impar- 
tial trial ;  but  that  is  left,  as  is  most  correct  and  proper,  to  legal 
adjudication. 

As  has  been  already  observed,  we  must  not  lend  too  ready  an 
ear  to  such  applications  ;  for  it  is  to  be  feared  that,  were  we  to  do 
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so,  as  soon  as  the  accused  was  convicted  the  trial  of  jurors  would 
begin.  In  all  cases  of  trials  for  capital  offences,  they  would  go 
into  the  jury  box  with  fear  and  trembling,  particularly  if  the 
Legislature  should  think  proper  to  interfere  with  the  trial  by  pro- 
longing the  time  to  make  the  motion  for  a  new  trial;  thus  giving 
the  party  accused  and  his  friends  time  to  hunt  up  every  expres- 
sion, frequently  misunderstood  or  purposely  misrepresented,  which 
he  had  made  in  relation  to  the  case. 

The  next  and  remaining  reasons  for  a  new  trial  are  the  third 
and  fourth,  which  are  so  immediately  connected  that  they  may  be 
considered  together. 

The  defendants  allege  that  they  are  entitled  to  a  new  trial,  be- 
cause several  witnesses  for  the  Commonwealth  have,  since  the 
conviction  of  the  prisoners,  either  admitted  that  they  did  not  tes- 
tify to  the  facts  truly,  or  made  statements  inconsistent  with  the 
evidence  which  they  gave  on  the  trial ;  and  because  evidence, 
material  and  of  great  importance  to  the  defence  of  the  accused, 
has  been  discovered  since  the  trial,  of  which  the  prisoners  or  their 
counsel  had  not  the  slightest  knowledge,  and  which  could  not, 
therefore,  be  procured  at  the  time  by  the  use  of  due  diligence. 

That  evidence  has  been  discovered  since  the  trial,  of  which  the 
prisoners  and  their  counsel  were  ignorant,  may  be  readily  admit- 
ted ;  but  that  it  is  of  such  a  nature  as  will  avail  the  defendants,  is 
not  so  clear. 

Thus  a  great  deal  of  testimony  has  been  given,  which  does  not 
establish  independent  facts,  material  to  the  issue;  but  its  only 
effect  is  to  impeach  the  credit  of  some  of  the  witnesses  examined 
on  the  former  trial.  But  the  rule  of  law  is,  that  the  testimony 
must  go  to  the  merits  of  the  case,  and  must  not  be  merely  for  the 
purpose  of  impeaching  the  testimony  of  the  witnesses.  For  newly 
discovered  evidence,  discrediting  witnesses  who  testified  on  a 
former  trial,  a  new  trial  is  never  granted.  Graham  on  Trials  496 ; 
10  Wend.  492. 

So  cumulative  evidence,  by  which  is  meant  additional  evidence 
to  support  the  same  point,  or  where  it  is  of  the  same  character  as 
evidence  already  produced,  is  not  sufficient  to  induce  the  court  to 
grant  a  new  trial.  10  Wend.  285.  Some  of  the  evidence  is  cumu- 
lative merely,  which  of  course  would  be  a  decisive  objection  to  the 
motion  on  that  ground. 

But,  aside  from  these  objections,  there  are  other  reasons  which, 
in  my  mind,  are  decisive  against  the  motion.  Granting  new  trials 
does  not  depend  upon  the  whim  or  caprice  of  the  judge,  but  upon 
well-established  and  fundamental  principles  of  law.  In  the  trial 
of  issues  of  fact,  the  court  judges  of  the  competency,  the  jury  of 
the  effect,  of  testimony.  But  after  the  verdict,  when  the  motion 
for  a  new  trial  is  considered,  the  court  must  judge,  not  only  of  the 
competency,  but  of  the  effect  of  evidence.  If,  with  the  newly 
discovered  evidence  before  them,  the  jury  ought  not  to  come  to 
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the  same  conclusion,  then  a  new  trial  may  be  granted ;  otherwise 
they  are  bound  to  refuse  the  application.  And  in  Lewellen  v. 
Parker,  (4  Har.  O.  R.  5),  it  is  ruled  that  in  considering  the  motion, 
the  court  will  not  inquire  whether,  taking  the  newly  discovered 
testimony  in  connection  with  that  exhibited  on  the  trial,  a  jury 
might  be  induced  to  give  a  different  verdict ;  but  whether  the 
legitimate  effect  of  such  evidence  would  require  a  different  ver- 
dict. The  question,  therefore,  is,  (supposing  all  the  testimony,  new 
and  old,  before  another  jury),  not  whether  they  might,  but  whe- 
ther they  ought  to  give  a  different  verdict.  It  is  manifest,  there- 
fore, that  if  these  principles  be  correct,  granting  a  new  trial  would 
be  almost,  if  not  quite,  equivalent  to  a  verdict  of  acquittal. 

But  so  far  from  being  convinced  that  it  would  be  the  duty  of 
another  jury  to  acquit  the  prisoners,  after  a  most  attentive  and 
anxious  examination  of  all  the  facts,  whether  discovered  since  or 
given  in  evidence  on  the  former  trial,  I  cannot  bring  my  mind  to 
doubt  (even  to  save  the  lives  of  two  human  beings)  of  the  guilt  of 
the  prisoners.  If,  with  the  newly  discovered  evidence  before 
them,  a  jury  ought  to  come  to  the  same  conclusion  as  the  former 
jury,  it  would  be  worse  than  useless  to  grant  a  new  trial.  For 
the  support  of  this  opinion,  I  refer  to  the  remarks  already  made 
as  to  all  the  testimony.  It  is  not  my  intention  to  analyze,  nor  is 
it  necessary  to  enter  into  a  critical  examination  of  the  evidence ; 
for,  even  granting  that  the  testimony  of  the  witnesses  assailed  may 
be  weakened,  it  is  not  destroyed  ;  enough  which  has  not  been  con- 
tradicted, and  which  cannot  be  gainsaid,  remains  to  establish 
their  guilt.  Their  conduct  on  the  night  of  the  murder,  and  sub- 
sequently until  they  were  arrested,  has  not  been  explained  to  rny 
satisfaction,  and  it  is  entirely  inconsistent  with  their  innocence. 
The  attempt  to  throw  suspicion  on  O'Donnel  and  others  has,  in 
my  opinion,  totally  failed.  I  think  it  due  to  the  witnesses  to  say, 
that  I  have  not  the  slightest  notion  that  they  have  stated  what 
they  knew  to  be  false.  In  all  material  points,  their  testimony  is 
fully  corroborated  by  others,  and  by  circumstances  given  in  evi- 
dence about  which  there  is  no  dispute.  In  immaterial  matters 
there  is  some  discrepancy,  but  not  more  than  must  necessarily 
attend  on  transactions  of  this  kind.  Indeed,  the  fact  that  there 
was  no  difference  in  the  statements  of  the  witnesses  would  of  itself 
have  induced  a  suspicion  of  some  concert  and  design  to  suppress 
the  truth.  As,  therefore,  no  doubt  of  the  guilt  of  the  defendants 
rests  on  my  mind,  I  feel  myself  compelled  most  reluctantly  to  over- 
rule the  motion  for  a  new  trial. 

Motion  for  a  new  trial  overruled,  and  record  remitted  to  the 
Court  of  Oyer  and  Terminer  of  Cambria  county  for  execution. 
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Baldwin  against  Cash. 

An  attorney-at-law,  who,  in  purchasing  a  writ'  for  his  client,  is  charged  and 
pays  more  for  it  than  the  law  allows,  cannot  maintain  in  his  own  name  an  action 
against  the  officer  to  recover  the  penalty  imposed  for  taking  illegal  fees. 

By  the  fee-bill  of  1821,  the  prothonotary  is  entitled  to  the  fee  of  75  cents  for  a 
writ  of  replevin. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Ethan  Baldwin  against  David  Cash.  The  plaintiff  being  an 
attorney-at-law,  in  bringing  an  action  of  replevin  for  Abigail 
Swartout  against  Frederick  Fisher,  was  charged  and  paid  to  the 
defendant,  who  was  the  prothonotary,  $1.25  for  the  writ ;  for 
which  he  brought  this  suit  to  recover  the  penalty  of  $50  imposed 
for  taking  illegal  fees.  Two  questions  were  raised :  first,  can  the 
plaintiff  maintain  the  suit  in  his  own  name,  or  must  it  be  in  the 
name  of  his  client  ?  Secondly,  may  the  prolhonotary  charge  75 
cents  for  the  writ  of  replevin,  in  addition  to  the  State  tax  of  50 
cents,  or  is  he  only  entitled  to  50  cents? 

CONYNOHAM  (President)  ruled  both  these  points  against  the 
plaintiff,  and  directed  the  jury  to  find  for  the  defendant. 

Baldwin,  in  propria  persona,  argued  that  a  writ  of  replevin  was 
essentially  a  summons,  and  to  be  charged  for  as  such  under  the 
fee-bill.  1  Doll.  157.  The  right  of  action  is  always  in  the  party 
injured ;  here  it  was  the  attorney  who  paid  the  money,  and,  it 
being  an  illegal  charge,  he  could  not  recover  it  from  his  client, 
and  had  therefore  no  remedy  but  this  action.  13  Serg.  4*  Rawle 
426 ;  3  P.  R.  519 ;  17  Serg.  $  Rawle  75 ;  5  Watts  $  Serg.  566. 

Elioell  and  Williston,  contra.  A  writ  of  replevin  is  a  proceed- 
ing in  rent,  and  the  summons  which  it  contains  is  but  an  incident, 
and  not  the  material  part  of  the  writ ;  it  is  not,  therefore,  to  be 
charged  as  a  summons.  The  form  of  a  writ  of  summons  is  given 
by  the  Act  of  1836,  but  the  form  of  the  writ  of  replevin  remains 
as  it  was — a  judicial  writ  technically  called  "  replevin."  But,  if 
the  fee  is  illegal,  it  clearly  gave  no  right  of  action  to  one  who  in 
the  matter  was  but  the  attorney  and  agent  of  another.  Could  a 
servant  who  was  sent  to  purchase  a  writ  upon  the  prcecipe  of  his 
master,  maintain  the  action  ?  He  cannot  do  one  part  of  the  work, 
bringing  the  suit,  as  an  attorney;  and  the  other  part,  paying  for 
the  writ,  as  a  principal. 

vii.— '54  2L* 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  question  in  this  case  is,  whether  a  writ  of 
replevin  is  to  be  ranked  as  a  summons,  or  as  another  writ,  in  the 
construction  of  the  Act  relative  to  the  fees  which  the  prothono- 
tary  may  charge  and  take ;  and  we  think  it  is  more  properly  to 
be  classed  as  the  latter  than  the  former.  It  is  true,  every  writ 
of  replevin  directs  the  sheriff  to  summon  the  defendant  in  the 
writ,  and  that  the  writ  of  replevin  is  not  regarded  in  Pennsylvania 
altogether  as  a  proceeding  in  rent,  but  is  a  proceeding  also  against 
the  defendant  in  the  writ  personally ;  and  under  this  view  of  it, 
the  practice  has  uniformly  been  to  insert  in  the  writ  a  summons 
to  the  defendant  to  appear ;  and,  for  the  greater  security  and  con- 
venience of  the  owners  of  personal  property  from  whom  the  pos- 
session is  improperly  withheld,  the  action  of  replevin  may  be 
maintained  by  such  owners  in  all  cases,  and  may  proceed  on  the 
summons  alone,  where  the  property  has  been  eloigned  or  impro- 
perly disposed  of.  Weaver  v.  Lawrence,  (1  Doll.  157)  ;  Bower  v. 
Tollman,  (5  Watts  fy  Serg.  561).  But  still  it  is  a  mixed  writ, 
partly  in  rem,  and  partly  in  personam,  and  essentially  a  proceeding 
against  the  property,  the  summons  to  the  defendant  being  acces- 
sary and  subordinate,  so  far  as  respects  the  frame  of  the  writ.  It 
would  not  follow  that  a  writ  should  be  ranked  properly  as  a  sum- 
mons, merely  because  it  is  returnable  or  contains  an  order  to 
notify  the  defendant  to  appear  and  take  defence ;  it  might  still  fall 
within  the  class  of  another  writ,  as  in  the  instance  of  a  scire  facias. 
We  are  therefore  of  opinion  that  the  prothonotary  had  a  right  to 
charge  the  fee  of  75  cents  for  the  writ  of  replevin,  and  that  there 
was  no  error  in  the  opinion  of  the  court  below. 

Judgment  affirmed. 


Cash  against  Baldwin. 

For  a  rule  to  take  depositions  under  the  seal  of  the  court,  the  prothonotary  is 
entitled  to  receive  only  the  fee  of  25  cents. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Ethan  Baldwin  against  David  Cash.  'The  defendant  being  the 
prothonotary,  was  sued  by  the  plaintiff  for  charging  and  receiving 
50  cents  as  a  fee  for  a  rule  to  take  depositions  under  the  seal  of 
the  court ;  and  the  only  question  was,  whether  this  is  the  legal  fee. 
The  defendant  contended  that  he  was  entitled  to  25  cents  for  the 
rule,  and  25  cents  for  the  certificate  and  seal. 

CONYNGHAM  (President)  ruled  that  the  rule,  certificate  and  seal 
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formed  but  the  one  instrument,  for  which  the  fee-bill  allowed  the 
charge  of  25  cents,  and  therefore  directed  a  verdict  against  the 
defendant  for  the  penalty. 

Elwdl  and  Williston,  for  plaintiff  in  error. 
Baldwin,  in  propria  persona. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  opinion  of  the  court  below  is  correct ;  and 
the  reasons  for  it  are  so  satisfactory,  as  to  render  it  unnecessary 
to  add  anything  further. 

Judgment  affirmed. 


Baldwin  against  Cash. 

The  Act  of  the  29th  March  1827,  which  requires  the  prothonotary  to  keep  a 
docket  in  which  all  judgments  shall  be  entered,  does  not  impose  any  penalty  upon 
the  officer  for  receiving  the  fee  provided  by  the  Act  to  he  paid,  before  the  service 
is  performed. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Ethan  Baldwin  against  David  Cash.  This  suit  was  brought  to 
recover  a  penalty  of  $50  for  taking  illegal  fees.  David  Cash,  the 
defendant,  was  prothonotary  of  the  county,  and  received  from  the 
plaintiff  $1.87^  for  entering  three  transcripts  upon  the  docket. 
The  allegation  of  the  plaintiff  was  that  the  docket  was  not  such  a 
one  as  the  law  requires,  and  that  the  defendant  received  the  fees 
before  the  services  were  rendered. 

The  court  below  (CONYNGHAM,  President)  instructed  the  jury  that 
the  plaintiff  was  not  entitled  to  recover,  1.  Because  it  was  no 
offence  to  receive  the  fees  for  a  service,  to  be  rendered  as  soon  as 
the  ordinary  course  of  the  business  of  the  office  would  allow ;  and, 
2.  Because  the  Act  of  1827  provided  no  penalty  for  receiving  the 
legal  fees  before  the  service  was  performed. 

Baldurin,  in  propria  persona. 
Williston  and  Elwell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  Act  of  29th  March  1827,  sec.  3,  requires 
the  prothonotary  to  keep  a  docket,  to  be  called  the  judgment 
docket,  into  which  is  to  be  copied  the  entry  of  every  judgment 
and  every  award  of  arbitrators,  immediately  after  the  same  shall 
have  been  entered ;  and  the  last  clause  of  the  section  directs  that 
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the  fee  for  all  the  entries  made  in  each  case  in  the  judgment  docket 
shall  be  12£  cents,  and  no  more.  In  the  present  case,  the  protho- 
notary,  it  is  alleged,  demanded  and  received  these  fees  for  enter- 
ing judgments  on  transcripts  from  a  justice  of  the  peace,  and  he 
is  sued  for  it  by  the  plaintiff  to  recover  the  penalties,  the  plaintiff 
alleging  that  the  defendant  did  not  enter  the  judgment  in  such  a 
docket  as  the  law  requires,  and  moreover  that,  if  he  did,  he  took 
the  fees  before  entering  the  judgments,  which  he  had  no  right  to  do. 

Whether  the  fee  charged  in  each  case  was  legal  or  not,  in  con- 
sequence of  the  officer  not  performing  the  duty  prescribed,  or  not 
doing  it  before  taking  the  fee,  we  are  not  called  on  to  decide  in 
this  case,  because  we  are  at  a  loss  to  find  any  Act  of  Assembly 
which  subjects  the  prothonotary  to  a  penalty  for  doing  what  is 
alleged  against  him.  The  Act  of  the  29th  March  1827  does  not 
impose  any  penalty  on  him  in  the  case;  and  the  Act  of  the  22d 
February  1821,  which  re-enacts  the  26th  and  27th  sections  of  the 
Act  of  the  28th  March  1814,  is  confined,  so  far  as  the  penal  clause 
is  concerned,  and  so  far  as  relates  to  the  matter  in  question,  to  an 
officer's  taking  "  any  of  the  fees  hereinbefore  ascertained,  when  the 
business  for  which  such  fees  are  chargeable  shall  not  have  been 
actually  done  or  performed."  But  the  fee  charged  here  is  ascer- 
tained by  the  subsequent  Act  of  the  23d  March  1827,  and  not  by 
an  Act  of  1814  or  of  1821 ;  and  the  court  has  not  the  power  to 
extend  the  penalty  to  a  fee  given  by  a  subsequent  Act  which  im- 
poses none.  It  is  observable  that  in  some  other  Acts,  passed  after- 
wards, a  penalty  is  imposed  expressly,  or  by  reference  to  the  Act 
of  the  22d  February  1821,  as  in  the  Acts  of  the  27th  March  1821, 
2d  April  1822,  and  13th  April  1840;  and  it  was  probably  from 
inadvertence  that  the  same  thing  was  not  done  in  the  Act  of  the 
23d  March  1827.  It  is  an  omission,  however,  which  the  Legisla- 
ture only  can  supply. 

The  latter  part  of  the  26th  section  of  the  Act  of  the  28th  March 
1814  does  expressly  embrace  the  case  of  fees  not  specified  in  that 
Act,  or  in  some  other  Act  of  Assembly.  But  it  relates  merely  to 
compensatory  fees,  and  moreover  applies  solely  to  the  duty  of  the 
court  in  allowing  fees,  and  not  to  the  penalty  imposed  on  the 
officer.  If  the  case  came  before  the  court  on  a  question  of  taxa- 
tion of  costs  or  otherwise,  for  adjudication  as  to  the  right,  this  part 
of  the  clause  would  apply.  But  the  penalty  is  given  by  the  prior 
portion  of  the  section,  and  there  the  words  are  different. 

The  Act  of  the  25th  March  1831,  subjecting  an  officer  to  indict- 
ment for  extortion  in  wilfully,  fraudulently  and  corruptly  charging 
and  taking  fees,  also  extends  as  well  to  the  fees  limited  in  the  Acts 
of  the  28th  March  1814,  and  22d  February  1821,  as  to  those  men- 
tioned in  any  other  Act  or  Acts  of  Assembly.  But  that  offence  is 
of  a  different  character,  and  the  proceedings  are  different. 

Judgment  affirmed. 
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Petriken  against  Baldy. 

In  an  action  of  assumpsit  to  recover  the  debt  of  a  third  person,  the  proof  of 
the  promise  must  be  clear,  explicit  and  certain,  leaving  no  room  for  doubt  or 
misapprehension. 

In  such  case  a  book  entry  of  the  debt  and  the  assumption  of  it,  cannot  be 
given  in  evidence,  although  aided  by  the  proof  of  the  clerk  that  he  would  not 
have  made  the  entry  but  By  the  authority  of  the  person  who  made  the  promise. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

Peter  Baldy  against  Dr  David  Petriken.  This  was  an  action 
of  assumpsit  to  recover  a  debt  due  by  Francis  Tully  to  the  plain- 
tiff, upon  the  promise  of  the  defendant  to  pay  it  in  consideration 
of  forbearance. 

The  plaintiff  offered  in  evidence  an  item  of  charge  in  his  book, 
in  the  account  of  the  defendant,  "  21  July  1831  amount  answered 
for  Hugh  Laughlin  $2.89,"  with  proof  by  the  clerk  who  made  the 
entry,  that  he  would  not  have  made  it  without  the  defendant's 
direction,  that  this  was  his  invariable  mode  of  making  such 
entries,  both  as  regards  the  defendant  and  other  persons.  The 
defendant  objected.  The  court  overruled  the  objection  and 
sealed  a  bill  of  exceptions. 

The  evidence  of  the  assumption  by  the  defendant  was  given  by 
the  clerk  of  the  plaintiff  as  follows  : 

"  The  account  was  shown  to  Dr  Petriken  in  the  forepart  of 
Oct.  1830,  on  or  after  the  5th  of  Oct.  1830.  I  was  clerking  for 
Mr  Baldy  at  the  time ;  he  was  absent  in  the  city  purchasing 
goods ;  before  he  went  to  the  city,  he  gave  me  a  charge  respecting 
some  of  the  contractors  on  the  Pennsylvania  Canal  line  that  had 
been  dealing  with  us ;  the  estimate  was  to  have  been  drawn  while 
he  would  be  absent.  Among  the  contractors  indebted  to  Baldy 
at  that  time  was  Francis  Tully,  and  the  principal  one  I  was 
charged  with  attending  to.  I  was  directed  to  call  on  Dr  Petriken 
for  the  amount  of  this  bill,  having  been  assumed  by  him  on  the 
morning  the  estimate  was  to  be  paid  over  to  the  contractors.  I 
came  out  to  make  some  inquiry  about  these  persons  indebted  to  Mr 
Baldy,  and  I  conversed  with  a  number  of  persons  about  the  pro- 
bability of  the  estimate  being  paid  that  day.  I  met  Dr  Petriken, 
asked  him  about  some  of  the  contractors,  and  told  him  I  was 
directed  by  Baldy  to  call  on  him  for  the  amount  of  this  bill  against 
Tully.  I  had  not  the  bill  with  me;  he  (the  Doctor)  replied  that 
I  had  better  attend  to  some  other  accounts  ;  that  there  were  other 
accounts  that  were  much  more  in  danger  of  being  lost ;  that  he 
and  Baldy  would  fix  that  themselves ;  that  Francis  Tully  could 
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not  draw  any  money  from  the  Canal  Commissioners ;  that  the 
money  came  through  his  (the  Doctor's)  hands ;  that  he  had  the 
drawing  of  the  money  in  that  contract.  This  was  the  substance 
of  the  conversation  at  the  corner,  and  I  returned  to  the  store.  On 
the  same  day,  and  about  the  middle  of  the  day,  the  Doctor  called 
in  at  the  store  and  asked  to  see  the  bill  against  Francis  Tully,  and 
I  handed  him  this  bill,  this  very  paper  in  my  own  handwriting. 
He  took  it  and  added  it  up ;  it  had  been  added  up  to  $274.52^  at 
the  date  28th  Sept.  1830 ;  from  that  date  to  5th  Oct.,  inclusive, 
there  had  been  five  charges  made  that  was  not  added  up ;  that  he 
footed  up,  making  the  amount  $343.52f .  He  noted  the  amount 
down  on  a  letter  or  piece  of  paper  and  took  it  with  him.  The 
Doctor  put  this  same  amount  down  in  pencil  on  this  account ;  the 
marks  are  here  yet.  He  only  wanted  the  amount,  I  was  going  to 
show  him  the  items.  He  replied  he  only  wanted  the  amount  of 
the  account.  I  showed  this  account  to  Francis  Tully,  before  I 
saw  the  Doctor  at  the  corner ;  it  was  shown  to  him  at  different 
times,  and  also  that  day  of  the  estimate ;  he  admitted  it  to  be  cor- 
rect. He  never  paid  it  nor  anybody  else." 

The  defendant  requested  the  court  to  instruct  the  jury  that  the 
evidence,  taken  to  be  true,  is  not  sufficient  to  charge  the  defendant 
with  the  debt.  But  the  court  was  of  a  different  opinion,  and  submit- 
ted the  evidence  to  the  jury,  who  rendered  a  verdict  for  the  plaintiff. 

Cornby  and  Greenough  for  plaintiff  in  error,  cited  5  Rawle  69; 
3  Watts  213;  1  P.  R.  385 ;  2  P.  R.  521 ;  3  T.  R.  653. 

Cooper  and  Bellas  contra,  cited  1  Salk.  29 ;  6  Whart.  568 ;  1 
Saund.PLfyEv.  171. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  has  been  frequently  regretted  that  the  fourth 
clause  of  the  Statute  of  Frauds,  29  Car.  2,  ch.  3,  which  requires 
that  to  charge  a  person  for  the  debt,  default  or  miscarriage  of  an- 
other, the  agreement  should  be  in  writing,  was,  not  extended  to 
this  State.  In  Pennsylvania,  however,  the  law  is  otherwise,  for 
such  agreements  may  be  proved  by  parol ;  but  as  a  protection 
against  fraud,  it  is  required  that  the  evidence  of  the  promise 
should  be  clear  and  explicit,  -that  there  should  be  no  room  to  sus- 
pect mistake,  misapprehension,  or  any  unfairness  in  the  transac- 
tion. The  first  objection  is  contained  in  the  first  bill  of  exceptions. 
It  is  the  charge  in  the  book  account,  against  the  defendant,  of  the 
assumption  of  the  debt  of  Hugh  Laughlin.  It  is  not  pretended 
that  this  is  such  an  item  as  is  properly  chargeable  in  a  book  ac- 
count, but  it  is  insisted  that  with  the  aid  derivable  from  the  clerk 
who  made  the  entry,  it  was  properly  received  in  evidence.  He 
says  he  would  not  have  made  the  entry,  he  is  satisfied,  unless  the 
defendant,  Doctor  Petriken,  had  directed  it.  That  it  was  the 
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usual  way  of  entering  the  amount,  when  a  person  assumed  for 
another,  charging  the  amount  assumed.  That  it  was  the  custom 
not  to  charge  with  Mr  Baldy's  house  without  the  authority  of  the 
person  who  assumed  to  pay  for  another.  He  says  he  never  put  a 
charge  on  the  book  without  the  direction  of  the  person  who  had 
assumed.  He  thinks  he  never  made  such  an  entry  by  direction 
of  Mr  Baldy  alone.  He  has  no  recollection  of  making  the  entry. 
It  is  his  handwriting.  We  think  the  testimony  entirely  too  uncer- 
tain and  unsatisfactory.  It  is  not  unreasonable  to  require  clear 
and  explicit  proof  of  the  agreement ;  and  this  is  absolutely  neces- 
sary to  guard  against  fraud.  If  by  an  inspection  of  the  book  he 
had  remembered  that  the  entry  was  made  on  the  authority  of  the 
defendant,  it  would  be  a  different  question,  for  the  book  is  only 
important  as  a  means  of  refreshing  the  memory  of  the  witness. 
But,  unfortunately,  be  has  no  recollection  whatever  of  it.  And 
the  only  evidence  of  the  agreement  is  an  inference,  which  he  de- 
rives from  the  fact  that  it  is  in  his  handwriting,  and  his  belief  that 
he  never  put  such  charges  in  the  books  without  the  direction  of 
the  person  who  had  assumed  to  pay. 

In  connection  with  this,  is  the  charge  of  the  court  in  rela- 
tion to  the  assumption  of  the  debt  against  Francis  Tully.  It 
is  alleged  that  the  defendant  assumed  to  pay  this  bill.  That 
Tully  was  indebted  to  the  plaintiff,  would  not  seem  to  be 
questioned ;  but  did  the  defendant  assume  to  pay  the  debt  ? 
The  only  evidence  we  have  of  the  agreement  is  contained  in 
the  testimony  of  Mr  Clayton,  who,  after  speaking  of  the  request 
of  the  plaintiff  that  he  should,  as  his  clerk,  call  on  Doctor 
Petriken  for  the  amount  of  Tully's  debt,  says,  on  the  morning  the 
estimate  was  to  be  paid  over  to  the  contractors,  he  met  Doctor 
Petriken  and  asked  him  about  some  of  the  contractors,  and  told 
him  he  was  directed  by  Mr  Baldy  to  call  on  him  for  the  amount 
of  this  bill  against  Mr  Tully.  He  had  not  the  bill  with  him. 
The  Doctor  replied,  that  he  had  better  attend  to  some  other  ac- 
counts, which  were,  as  he  said,  much  more  in  danger  of  being  lost 
than  this ;  that  he  and  Mr  Baldy  would  fix  that  themselves. 
That  Tully  could  not  draw  any  money  from  the  Canal  Commis- 
sioners, as  he  (the  Doctor)  had  the  drawing  of  the  money  on  that 
contract.  That  there  was  some  understanding  between  the  plain- 
tiff and  defendant  in  relation  to  the  debt  of  Tully  may  be  reason- 
ably inferred  from  the  evidence,  but  what  the  contract  or  agree- 
ment was,  nowhere  appears.  The  money  due  Tully  on  his  con- 
tract was  to  come  through  the  hands  of  the  defendant,  but  as  it 
belonged  to  Tully,  Doctor  Petriken  would  have  no  right  to  pay  it 
to  Baldy  without  the  assent  of  Tully,  and  there  is  no  proof  that 
Tully  assented  to  any  such  disposition  of  the  money.  But  did  the 
defendant  make  himself  absolutely  responsible  to  the  defendant, 
and  if  so,  what  was  the  consideration  of  the  promise  to  pay  ?  Of 
the  nature  of  the  agreement  we  are  left  in  the  dark,  and  of  any 
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consideration  I  cannot  perceive  a  particle  of  proof.  Of  these  ma- 
terial points  we  are  left  entirely  to  conjecture.  To  make  the  de- 
fendant amenable  for  this  debt,  it  is  necessary  for  the  plaintiff  to 
prove,  distinctly,  the  agreement  or  promise  to  pay  the  debt,  and 
that  the  promise  was  made  on  a  sufficient  consideration.  On  both 
points  the  plaintiffs  proof  is  defective.  In  the  declaration  it  is 
alleged  that  the  promise  is  in  consideration  of  forbearance.  It 
cannot  be  seriously  contended  that  there  was  any  contract  made 
with  Clayton,  who  acted  as  the  agent  of  Baldy ;  if  his  evidence 
proves  anything,  it  proves  a  pre-existing  contract  between  Petri- 
ken and  Baldy.  It  appears  that  Tully  was  a  sub-contractor  under 
Petriken,  and  that  the  money,  under  some  arrangement,  was 
receivable  by  Petriken ;  but  that  would  not  authorize  Petriken  to 
pay  Baldy  without  Tully's  consent,  and  such  assent  is  neither 
shown  nor  alleged.  Why,  then,  should  Petriken  assume  to  pay 
this  debt  ?  What  reason  had  he,  what  motive  or  consideration 
was  there  moving  from  Baldy  to  induce  him  to  become  liable  for 
the  debt  of  Tully,  when,  under  the  evidence,  if  he  paid  he  must 
do  so  at  his  own  risk  ?  We  may  readily  believe,  that  standing  in 
the  relation  he  does  to  Baldy  and  Tully,  he  may  have  been  willing 
to  lend  his  friendly  aid  to  Baldy  in  collection  of  the  debt  he  had 
against  Tully.  But  beyond  this,  no  legitimate  or  safe  inference 
can  be  drawn.  On  neither  point,  therefore,  does  it  seem  to  me 
that  the  plaintiff  has  given  such  evidence  as  we  have  a  right  to 
require,  for  it  must  be  remembered,  on  him  is  thrown  the  burthen 
of  proof.  On  another  trial,  the  declaration  may  be  amended  so 
as  to  avoid  the  objections  made  to  it.  It  may  be  sufficient  to  ob- 
serve, that  in  the  other  point  we  perceive  no  error. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Cowden  against  the  West  Branch  Bank. 

A  proceeding  by  attachment  in  the  nature  of  an  execution  to  levy  stock  of  the 
defendant,  which  stands  in  the  name  of  another  person,  is  rightly  instituted  in 
the  county  where  the  garnishee  resides. 

ERROR  to  the  Common  Pleas  of  Lycaming  county. 

The  West  Branch  Bank  against  John  H.  Cowden.  Upon  a 
judgment  in  this  case,  the  plaintiff  issued  an  attachment  in  the 
nature  of  an  execution,  and  which  commanded  the  sheriff  to 
attach  one  hundred  and  fifty  shares  of  the  stock  of  the  Bank  of 
Northumberland,  in  Northumberland  county,  and  to  summon 
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James  Armstrong,  Esq.,  to  whom  the  said  stock  was  transferred, 
as  garnishee.  To  interrogatories  filed  the  said  garnishee  answered 
that  he  held  the  said  stock  transferred  to  him  as  collateral  security 
for  the  payment  of  $3222.30,  which  the  said  John  H.  Cowden 
owed  him.  The  court,  on  motion  of  plaintiff's  counsel,  rendered 
a  judgment  against  the  said  garnishee  for  the  said  stock,  subject 
to  the  payment  of  the  said  sum  of  $3222.30,  whereupon  a  writ 
issued  to  the  sheriff  to  sell  the  same,  and  it  was  sold  for  $1055. 
The  following  errors  were  assigned. 

1.  That  no  notice  or  process  was  served  upon  the  Bank  of 
Northumberland. 

2.  That  this  being  an  attachment  of  stock  in  the  Bank  of  North- 
umberland, which  is  in  Northumberland  county,  the  whole  pro- 
ceeding in  Lycoming  county  against  Cowden  as  owner  with  a 
clause  of  scire  facias  against  James  Armstrong,  Esq.,  as  garnishee, 
is  void. 

Greenough,  for  plaintiff  in  error,  contended  that  the  attach- 
ment could  only  issue  in  the  county  where  the  property  to  be 
attached  was ;  it  is  put  upon  the  same  footing  as  other  property, 
such  as  debts,  goods,  &c.  What  can  the  sheriff  do  in  attaching 
stock  not  within  his  bailiwick?  He  cannot  give  notice  to  the  Bank 
of  Northumberland,  more  than  he  could  to  a  bank  in  England. 
The  stock  is  upon  the  corporation  books  and  can  only  be  trans- 
ferred there. 

| 

Maynard,  contra,  argued  that  where  stock  was  transferred  by 
the  debtor,  the  intention  of  the  law  was  to  enable  the  creditor  to 
pursue  it  into  the  hands  of  the  person  to  whom  it  was  transferred ; 
he  alone  was  the  party  interested ;  and  if  the  process  had  been 
issued  in  Northumberland  county,  he  could  not  have  had  notice, 
and  might  have  been  deprived  of  that  which  was  his  own  by  a 
notice  to  the  Bank,  who  had  no  interest  in  the  matter. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Whatever  might  be  the  strength  of  the  argument 
of  the  plaintiff  in  error  as  applied  to  other  cases  of  attachment 
of  stock,  money  or  debts  due  to  the  defendant,  yet  in  the  case  of 
stock  belonging  to  the  defendant,  and  held  in  another  name,  the 
33d  section  of  the  Act  of  Assembly  is  express,  that  there  shall  be 
a  clause  of  summons  to  the  person  in  whose  name  it  is  held,  in 
the  nature  of  a  writ  of  scire  facias  against  garnishees  in  a  foreign 
attachment.  It  is  clear,  therefore,  that  such  person  is  to  be  made 
the  garnishee ;  and,  if  so,  the  suit  is  properly  brought  in  the 
county  where  he  lives.  For  if  it  were  brought  in  another  county, 
the  sheriff  could  not  go  out  of  his  county  to  summon  him,  and  the 
proceedings  must  fail  in  consequence  of  a  non-compliance  with 
the  Act  of  Assembly.  The  case  is,  perhaps,  anomalous,  but  it 
vn.  —  55  2  M 
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seems  to  us  the  requisitions  of  the  Act  can  no  otherwise  be  com- 
plied with  than  by  proceeding  as  the  plaintiff  has  done  in  the 
present  instance. 

Judgment  affirmed. 


Towanda  Bank  against  Ballard. 

If  a  plaintiff  bring  several  suits  before  a  justice  of  the  peace,  founded  upon 
several  causes  of  action,  which  in  the  aggregate  exceed  in  amount  $100,  and  for 
which  one  suit  might  have  been  brought  in  the  Court  of  Common  Pleas,  he  will 
not  be  permitted  to  recover  more  than  the  costs  of  one  suit,  although  he  himself 
may  be  liable  to  the  officers  for  all  the  costs  which  accrued. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Orran  P.  Ballard  against  The  Towanda  Bank.  The  plaintiff 
being  the  holder  of  a  number  of  the  5,  10,  20  and  50  dollar  notes 
of  the  Towanda  Bank,  brought  at  one  time  before  a  justice  of  the 
peace  227  suits,  on  another  day  26  suits,  and  on  a  third  day  84 
suits,  against  the  defendant.  A  judgment  was  rendered  in  each 
case  for  the  plaintiff,  and  executions  issued,  which  were  returned 
nulla  bona;  when  the  plaintiff  took  transcripts  and  filed  them 
in  the  Court  of  Common  Pleas,  and  issued  nineteen  executions, 
which  were  levied  on  the  defendant's  real  estate.  It  appeared 
that  the  constable  had  charged  mileage  in  each  case  for  the  ser- 
vice of  the  summons,  and  also  for  the  executions,  the  whole  costs 
amounting  to  upwards  of  $1700. 

The  plaintiff  obtained  a  rule  to  show  cause  why  the  whole  of 
the  costs,  except  that  of  one  suit,  should  not  be  disallowed ;  and 
upon  argument  the  court  below  disallowed  the  mileage  of  the  con- 
stable on  the  summons  and  execution,  in  all  the  cases  but  one  on 
each  day  when  suits  were  instituted,  and  refused  to  disallow  the 
justice's  costs,  and  the  fees  for  entering  the  transcripts  and  issuing 
the  executions.  The  fact  also  appeared  that,  when  the  suits  were 
brought,  the  plaintiff  was  indebted  to  the  Bank  in  an  amount  ex- 
ceeding the  whole  amount  of  the  notes  on  which  the  suits  wrere 
instituted. 

The  refusal  of  the  court  to  disallow  the  costs  of  the  justice  and 
prothonotary  was  assigned  for  error. 

Elwell  and  Williston,  for  plaintiff  in  error. 
Watkins,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Laws  are  made  for  the  purpose  of  doing  justice 
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between  parties,  and  courts  are  established  for  the  purpose  of 
effecting  this  justice.  In  ordinary  cases  the  laws  are  applied,  and 
the  tribunals  direct  their  attention  to  the  rights  of  the  parties,  and 
endeavour  to  ascertain  and  decide  on  them.  But  there  have  been, 
and  we  fear  will  be,  cases  in  which  a  party  having  undoubted 
right  endeavours  to  enforce  such  right  in  a  way  oppressive  to  the 
opposite  party.  The  case  before  us  is  a  flagrant  instance  of  this. 
A  plaintiff  having  292  bills  of  the  Towanda  Bank,  of  five  dollars 
each,  amounting  in  the  whole  to  $1460,  could  have  brought  a 
single  suit  for  this  amount  in  the  Common  Pleas  of  Bradford 
county,  and,  when  he  obtained  his  judgment,  the  costs  would  have 
been  less  than  five  dollars ;  he  has  proceeded  in  such  away  as  that 
the  costs,  when  his  debt  was  secured  by  becoming  a  lien  on  the 
record  of  the  Common  Pleas,  exceed  $800 ;  and  so  on  as  to  four 
batches  or  collections  of  notes  of  the  same  bank,  amounting  to 
$2420  in  all,  the  cost,  without  any  cost  of  levy  and  .execution  from 
the  court,  are  above  $1700;  and  if  the  plaintiff  is  allowed  to  pro- 
ceed and  issue  a  fieri  facias  on  each  of  his  337  suits,  the  costs  will 
perhaps  exceed  the  debt ;  and  all  this  in  a  case  in  which  the  plain- 
tiff was  actually  indebted,  by  a  note  duly  protested,  to  the  defend- 
ant in  an  amount  exceeding  his  whole  claim. 

In  the  country  from  which  our  ancestors  came,  and  from  which 
we  derived  the  common  law,  justices  of  the  peace  had  no  jurisdic- 
tion in  civil  cases.  Of  course  we  have  no  decisions  as  to  the 
power  which  courts  exercised  over  civil  suits  which  commenced 
before  justices;  but  we  have  abundant  evidence  of  the  power 
exercised  over  suitors  who  abused  the  rules  and  practice  of  the 
court  in  accumulating  costs  unnecessary  to  the  attainment  of  the 
parties'  rights.  The  profession  of  law  is  there  divided ;  attorneys 
bring  the  suits,  file  the  declarations,  and  plead  in  ordinary  cases ; 
another  class  try  the  causes.  By  statute,  a  fee  is  fixed  as  due  to 
the  attorney  for  what  he  doeskin  each  step  in  the  cause;  and  he 
generally  pays  to  the  prothonotary  his  fees,  with  his  own  money, 
as  the  cause  proceeds,  and,  if  successful,  these  are  put  in  his  bill 
of  costs  and  received  from  the  losing  party ;  if  unsuccessful,  the 
attorney  has  a  claim  on  his  own  client  for  what  he  has  expended 
in  conducting  his  suit.  These  fees  to  the  attorney  amount  to 
much  more  than  we  hear  of  in  this  State.  In  addition,  there  is  a 
stamp  duty  on  every  paper  used  and  filed  in  the  cause,  and  on 
every  sheet  of  paper  on  which  a  narr.,or  plea,  or  motion,  or  rule, 
is  written  to  be  filed. 

Thus  the  cost  of  a  declaration  is  fourpence  (about  six  cents)  for 
every  sheet  of  paper  in  a  declaration,  and  only  seventy-two  words 
can  be  written  on  a  sheet.  1  Archibald's  Practice  24.  An  attor- 
ney may  file  as  many  counts  in  his  declaration  as  may  be  proper 
to  bring  his  client's  case  before  the  court ;  but  if  he  file  unneces- 
sary counts,  or  unnecessary  breaches  in  covenant,  or  set  out  and 
recite  prolix  deeds  or  leases  containing  matter  entirely  immate- 
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rial  to  the  point  to  be  tried,  all  such  will  be  stricken  out,  and  no 
costs  allowed  for  them ;  and  this,  not  because  forbidden  by  any 
Act  of  Parliament,  but  by  the  power  inherent  in  every  court  to 
see  that  the  law  of  the  land  and  the  rules  of  court  are  not  per- 
verted to  purposes  of  injustice  and  oppression.  The  books  are 
full  of  cases  of  this  kind ;  but  I  shall  select  only  a  few.  In  Cow- 
per's  Rep.  727,  a  declaration  contained  much  superfluous  matter ; 
the  court  ordered  it  to  be  struck  out,  and  Lord  MANSFIELD  said  in 
the  next  case  of  the  kind  which  came  before  the  court,  he  would 
inquire  who  drew  the  declaration,  evidently  meaning  he  would 
punish  him.  The  law  and  practice  and  power  of  the  court  are 
still  the  same.  1  Chitty's  Rep.  450.  The  court  will  refer  to  a 
master  to  examine  if  there  be  superfluous  matter  in  the  narr.,  and, 
if  found,  will  order  it  to  be  stricken  out.  2  Cfiitty2Q9.  Gaebel 
v.  Shaw,  and  1  Tidd  Pr.  668,  referred  to  a  master  to  strike 
out  superfluous  counts ;  and  the  practice  now  is,  that  the  court 
at  once  strikes  out  all  which  is  evidently  superfluous.  In  such 
cases,  if  the  party,  as  sometimes  happens,  has  directed  the  attor- 
ney to  proceed  in  such  oppressive  mode,  the  loss  falls  on  such 
party;  if  the  attorney  has  swelled  his  pleadings  to  increase  his 
own  fees,  without  consulting  his  client, .the  loss  falls  on  such  attor- 
ney, who  can  neither  recover  from  his  own  client  nor  from  the 
opposite  party. 

On  the  same  principle,  if  many  suits  are  brought  where  one 
would  answer,  the  court  will  order  them  to  be  consolidated,  and 
allow  only  costs  of  one  to  be  charged.  Thus,  where  an  ejectment 
was  brought,  and  the  defendant  had  thirty-seven  tenants,  and 
thirty-seven  suits  brought,  Lord  KENYON  declared  it  a  scandalous 
proceeding,  and  ordered  them  to  be  consolidated.  Adams's  Eject., 
*2d  ed.  2356. 

We  have  no  Stamp  Act,  and  no  right  to  tax  for  the  several 
pages  of  a  narr. ;  but  we  recognise  the  power  of  the  court  to  strike 
from  a  bill  of  costs  every  charge  for  what  is  not  necessary,  and 
especially  what  appears  to  be  vexatious  and  oppressive.  A  few 
of  those  cases  have  been  reconsidered  in  this  court ;  see  Curtis  v. 
Barnard,  (15  Serg.  fy  Rawle  21) ;  and  Homer  v.  Harrington,  (6 
Watts  331).  In  those  cases  it  was  decided  that  if  the  party  has 
several  cases  for  trial,  and  one  witness  is  subpo3naed  in  all  of  them 
and  attends  court,  he  can  charge  the  party  who  summoned  him 
only  for  one  day's  attendance,  and  that  party  can  recover  only 
one  day's  attendance  of  the  witness.  It  is  said  the  Legislature 
intended  causes  to  be  conducted  with  as  little  expense  as  possible, 
and  that  it  should  not  be  made  a  money-making  business  to  par- 
ties or  witnesses  or  officers.  So  far  has  this  gone,  that  in  criminal 
cases,  where  many  witnesses  have  been  summoned  to  prove  a  fact 
which  was  done  so  publicly  that  it  was  known  it  could  not  and 
would  not  be  denied,  the  court,  on  the  conviction  of  the  defendant, 
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has  struck  from  the  prosecutor's  bill  the  costs  charged  for  all  but 
two  or  three  witnesses.  The  court,  then,  were  right  in  striking 
out  the  costs  of  the  constable  and  part  of  the  justices ;  but  they 
did  not  go  far  enough.  Our  Legislature,  in  giving  jurisdiction  to 
justices  in  all  cases  of  demand  for  money  due  not  exceeding  $100, 
intended  to  save  debtors  from  unnecessary  costs,  and  expense  of 
counsel  and  attorneys'  fees.  And  in  another  law,  to  save  expense, 
all  demands  on  promises,  express  or  implied,  on  bond,  note  or 
single  bill,  or  any  or  all  of  them,  may  be  joined  in  one  action  in 
court. 

The  case  before  us  is  so  flagrant  a  violation  of  the  whole 
spirit  of  our  laws,  that  we  all  think  it  calls  for  animadversion. 
The  justice  knew  that  the  proceeding  was  intended  to  increase 
the  costs,  as  well  to  himself  as  the  constable,  prothonotary  and 
sheriff;  without  his  connivance,  this  shameful  business  could 
not  have  taken  place.  If  this  is  suffered  to  pass,  a  tradesman  can 
take  his  day-book,  and  sue  in  a  separate  suit  for  each  item  got  at 
one  time ;  a  store-keeper  can  bring  a  separate  suit  for  each  charge 
through  every  page  of  his  day-book.  To  permit  this,  would  be  to 
disregard  all  the  objects  for  which  tribunals  are  established,  and 
make  justices  and  courts  the  instruments  of  monstrous  injustice 
and  oppression.  In  strictness,  the  justice  had  no  jurisdiction ;  but 
the  defendants  did  not  object  to  this  before  the  justice  or  in  court. 
This  court  is  of  opinion  that  defendants  are  not  liable  for  more 
than  the  costs  of  one  suit  in  each  of  the  several  collections  or 
batches  of  suits,  and  that  no  more  can  be  allowed  against  the  de- 
fendants. Let  it  be  observed,  we  say  nothing  of  how  far  or  to 
what  amount  the  plaintiff  is  liable  to  the  justice,  to  the  prothono- 
tary, or  to  the  constable  or  sheriff.  These  matters  are  not  before 
us,  and  we  say  nothing  as  to  them.  They  may  depend  on  whe- 
ther there  was  a  combination  to  oppress,  or,  in  short,  on  the  facts 
as  respects  those  parties.  We  decide  only  on  the  liability  of  the 
defendant.  The  only  attempt  to  extenuate  the  conduct  of  th£ 
plaintiff  was  that  the  suits  were  against  a  bank  which  had  ceased, 
for  a  time,  to  redeem  its  notes  in  specie.  In  politics  it  has  become 
popular  with  some  to  abuse  banks ;  and  it  is  too  true  that  those  to 
whom  the  management  of  banks  has  been  intrusted,  have  some- 
times deserved  censure;  but  the  consequence  of  their  mismanage- 
ment does  not  always  fall  on  them,  nor  even,  in  all  cases,  the 
largest  share  of  it.  The  stockholders,  who  may  be  widows  or 
infants,  and  who  in  the  country  are  generally  honest,  industrious 
farmers  and  mechanics,  are  the  losers.  There  could  be  nothing 
more  destructive  of  the  administration  of  justice,  or  more  dis- 
graceful to  those  who  administer  it,  whether  called  justices,  judges 
or  jurors,  than  to  act  partially,  and  apply  one  rule  to  one  class  of 
suitors,  and  a  different  rule  to  another.  The  administration  of 
justice  deserves  another  name  when  it  applies  its  rules  according 

VII.  —  2M* 
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to  public  clamour,  and  gives  its  decisions  on  different  principles, 
according  as  the  parties  may  be  different. 

Judgment  reversed  as  regards  the  costs  of  the  justice  and  pro- 
thonotary,  so  far  as  they  can  be  charged  to  the  defendant  in  these 
suits. 


Stephens  against  The  County  of  Bradford. 

The  expenses  of  removing  one  who  is  convicted  of  forgery  to  the  Eastern 
Penitentiary,  must  be  paid  out  of  the  State  treasury,  by  the  provisions  of  the 
Act  of  23d  April  1829. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Ira  H.  Stephens,  sheriff  of  Bradford  county,  against  The  County 
of  Bradford.  This  suit  was  brought  to  recover  the  expenses  of 
removing  George  Peters,  who  was  convicted  of  forgery,  to  the 
Eastern  Penitentiary  at  Philadelphia;  and  the  only  question  was 
whether,  under  the  Acts  of  Assembly,  the  county  or  the  State  was 
liable  to  pay  the  same.  The  court  below  (CONYNGHAM,  President) 
was  of  opinion  that  the  county  was  not  liable,  and  therefore  ren- 
dered a  judgment  for  the  defendant. 

Sanderson,  for  plaintiff  in  error,  referred  to  Purd.  Dig.  456-63, 
title  Jail,  sees.  3  and  5 ;  5  Watts  505. 

Elwell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — On  examining  the  provisions  of  our  laws  respect- 
ing the  removal  of  criminals  to  their  place  of  confinement,  we  are 
satisfied  that  the  conclusions  to  which  the  court  below  came  are 
right.  The  system  of  discriminating  as  to  the  expenses  of  removal 
between  the  higher  and  other  grades  of  offences,  which  was  adopt- 
ed when  the  State  penitentiaries  were  completed,  has  never  been 
repealed  by  any  subsequent  Act,  as  will  appear  by  tracing  the 
progress  of  our  legislation.  The  Act  of  5th  April  1790  was  the 
first  which  introduced  the  punishment  of  hard  labour  and  solitary 
confinement  in  the  jail  of  the  county  of  Philadelphia ;  and  by  the 
34th  section  of  that  Act,  any  felon  convicted  in  any  county  of  the 
State,  other  than  Philadelphia  county,  of  any  felony  for  which  he 
was  sentenced  to  hard  labour,  might  be  removed  to  that  jail  at 
the  expense  of  the  county.  In  the  year  1818  the  new  system  of 
State  penitentiaries  was  commenced,  by  passing  the  Act  of  the  3d 
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March  1818  for  erecting  a  State  penitentiary  in  Allegheny,  oppo- 
site Pittsburg.  On  the  20th  March  1821,  an  Act  was  passed  to 
provide  for  the  erection  of  a  State  penitentiary  within  the  city  and 
county  of  Philadelphia.  That  having  been  erected,  the  Act  of  the 
23d  April  1829,  sec.  2,  declares  that  every  person  convicted  in 
any  court  in  the  Eastern  District,  of  murder  in  the  second  degree, 
manslaughter,  high  treason,  arson,  rape,  sodomy  or  buggery,  bur- 
glary, forgery,  passing  counterfeit  money,  robbery,  kidnapping, 
mayhem,  horse-stealing,  and  perjury,  shall  be  sentenced  to  the 
State  penitentiary  for  the  Eastern  District,  in  the  county  of  Phi- 
ladelphia, and  for  that  purpose  be  removed  thither  at  the  expense 
of  the  State. 

All  offenders  under  the  grades  herein  enumerated  still  continued, 
by  virtue  of  the  existing  laws,  to  be  sent  as  before  to  the  county 
prison  in  Walnut  street,  which  came  to  be  denominated  "  the  jail 
and  penitentiary  house  of  Philadelphia,"  as  appears  by  the  3d  sec- 
tion of  the  Act  of  10th  April  1826,  and  the  8th  section  of  the  Act 
of  30th  March  1831,  and  the  5th  section  of  the  Act  of  28th  March 
1831,  in  which  it  is  so  termed.  In  the  year  1831,  however,  the 
Legislature  determined  to  enlarge  the  buildings  of  the  State  peni- 
tentiary for  the  Eastern  District,  and  to  send  thither  another  class 
of  convicts,  in  addition  to  those  which  had  been  provided  for  by 
the  Act  of  the  23d  April  1829.  Accordingly,  the  Act  of  the  18th 
March  1831,  sec.  3,  declares  that  criminals  whose  punishment 
would  be  imprisonment  in  the  jail  and  penitentiary  house  of  Phi- 
ladelphia for  one  year  or  more,  shall  be  sent  to  the  State  peniten- 
tiary for  the  Eastern  District ;  whilst,  by  sec.  4,  every  person  con- 
victed in  the  Eastern  District  of  any  crime  whose  punishment 
under  the  present  laws  would  be  imprisonment  in  the  jail  and 
penitentiary  house  of  Philadelphia  for  any  term  less  than  one  year, 
is  to  be  sentenced  to  the  county  jail  of  the  proper  county.  Then 
comes,  in  the  5th  section,  the  provision  for  the  expenses  of  removal 
of  those  mentioned  in  the  3d  section,  and  it  is  enacted  that  cri- 
minals sentenced  under  the  3d  section  are  to  be  removed  to  the 
State  penitentiary  at  the  expense  of  the  proper  county. 

It  is  then  only  criminals  sentenced  to  the  Eastern  Penitentiary 
under  the  3d  section  of  the  Act  of  28th  March  1831 — that  is  to 
say,  those  whose  punishment  would  otherwise  be  imprisonment  in 
the  jail  and  penitentiary  house  in  Philadelphia  for  one  year  or 
more,  or  that  class  under  the  higher  grades  enumerated  in  the  Act 
of  1829 — whose  removal  is  to  be  paid  for  by  the  county  in  which 
they  are  sentenced,  and  as  to  them  only  does  it  provide.  It  does 
not  repeal  or  modify  in  the  least  degree  the  enactments  of  the  Act 
of  23d  April  1829,  in  relation  to  the  offences  of  a  higher  grade 
there  mentioned,  and  they  must  continue  to  be  paid  for  under  that 
Act  out  of  the  State  treasury,  or  they  cannot  be  paid  for  at  all 
by  virtue  of  any  existing  enactments.  Forgery  is  one  of  the 
offences  specifically  enumerated  in  the  Act  of  23d  April  1829,  and 
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therefore  the  expenses  of  removal  in  the  case  before  us  are  to  be 
defrayed  by  the  State  treasury,  and  not  by  the  defendants,  the 
county  of  Bradford. 

The  case  of  Lancaster  County  v.  Roberts,  (5  Watts  4*  Serg.50o), 
which  has  been  referred  to  on  the  part  of  the  plaintiff,  appears  to 
have  decided  the  same  principle.  That  suit  was  brought  to  reco- 
ver the  expenses  of  convicts  sentenced  to  the  Eastern  Penitentiary 
for  a  period  of  one  year  or  more,  and  the  sheriff's  recovery 
against  the  county  was  affirmed  here  expressly  on  the  footing  of 
the  Act  of  28th  March  1831.  It  would  therefore  seem  that  they 
were  not  sentenced  for  the  offences  of  the  high  grades  specially 
enumerated  in  the  Act  of  23d  April  1829. 

Judgment  affirmed. 


Green  against  Drinker. 

A  deed  of  conveyance  executed  and  acknowledged  in  another  State  before  a 
justice  of  the  peace  and  recorded  in  Pennsylvania,  is  no  notice  to  a  subsequent 
purchaser  for  a  valuable  consideration. 

The  possession  of  land  such  as  will  dispense  with  the  necessity  of  recording 
the  deed  for  it,  must  be  such  an  occupancy  as  will  afford  a  stranger  to  the  title 
an  opportunity  of  making  the  necessary  inquiry  respecting  it. 

The  Act  of  the  16th  April  1840,  made  to  cure  defects  in  the  acknowledgement 
of  deeds,  is  not  to  be  construed  retrospectively  in  its  operation  so  as  to  affect  the 
title  of  third  persons  not  parties  to  it. 

ERROR  to  the  Common  Pleas  of  Susquehanna  county. 

The  executors  of  Henry  Drinker  deceased,  against  John  Green. 
This  was  an  action  of  ejectment  for  100  acres  of  land,  on  the  trial 
of  which  the  court  below  (JESSUP,  President)  thus  stated  the  facts 
and  charged  the  jury : 

"  The  parties  both  derive  their  title  under  Ephraim  Kirby  de- 
ceased. The  title  in  him  is  therefore  taken  to  be  valid.  The 
plaintiffs  derive  their  title  under  a  deed  dated  29th  November  1806, 
made  by  Thomas  Dyer  and  Joseph  L.  Smith,  administrators  of 
Ephraim  Kirby  deceased,  under  proceedings  and  an  order  of  the 
Orphans'  Court  of  the  county  of  Luzerne.  These  proceedings, 
whether  regular  or  irregular,  warranted  the  making  of  this  con- 
veyance, and  cannot  be  reversed  or  inquired  into  in  this  court. 
That  court  had  jurisdiction,  and  having  made  an  order  of  sale 
and  confirmed  it  when  made,  we  are  concluded  thereby.  This 
deed  vested  the  title  in  Henry  Drinker  and  Jeremiah  Mason.  On 
the  9th  August  1808,  Jeremiah  Mason  and  Henry  Drinker  made 
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partition,  by  which  this  lot  No.  138  was  parted  to  Henry  Drinker. 
The  plaintiffs  are  shown  to  be  his  legal  representatives. 

The  plaintiffs  have  given  in  evidence  assessments  of  this  lot  as 
follows : 

To  Ephraim  Kirby  as  unseated  in  1806;  to  the  estate  of  Henry 
Drinker  as  unseated  1809-11-12,  in  the  county  of  Luzerne. 

Susquehanna  county  was  erected  in  1812.  The  lot  was  assessed 
as  unseated  to  Henry  Drinker's  estate,  for  the  years  1813-14-15 
and  16.  For  1817-18-19  it  was  not  taxed.  In  the  years  1820- 
1-3—4-5-6-7-8  and  9,  it  was  again  assessed  to  them  as  unseated. 
In  1830  and  1831  not  assessed.  For  1832-3-4-5  it  was  again 
assessed  to  Drinker's  estate.  In  1834  it  was  sold  by  the  treasurer 
for  non-payment  of  the  taxes.  In  1836  it  was  redeemed  by  James 
C.  Biddle,  the  agent  for  the  Drinker  estate,  who  charged  the 
amount  of  redemption  to  the  said  estate.  Having  thus  derived 
their  title  from  Kirby,  the  plaintiffs  should  recover  unless  their 
right  be  defeated  by  a  better  title  of  the  defendants. 

The  defence  is  raised  under  a  title  from  Ephraim  Kirby  by 
deed  to  John  Foot,  dated  14th  July  1803.  This  deed  was  ac- 
knowledged before  a  justice  of  the  peace  in  Connecticut,  and 
entered  of  record  in  the  recorder's  office,  in  Luzerne  county,  on 
the  5th  November  1803.  In  1802  John  Foot  cleared  about  five 
acres,  and  sowed  it  with  grain  the  same  year.  He  again  sowed  it 
with  grain  in  1803.  He  harvested  the  grain  in  1804.  He  did  not 
live  on  the  lot  nor  build  on  it,  and,  as  the  evidence  clearly  shows, 
never  was  on  the  lot  to  do  any  work  after  taking  off  the  crop  in 
1804.  The  improvement  was  abandoned  from  that  time,  and  soon 
grew  up  to  briars  and  bushes,  and  the  fences  shortly  went  down. 
William  Ward  testified  that  in  1807,  or  about  that  time,  he  had 
a  conversation  with  Foot,  who  said  he  had  no  deed,  or  did  not 
know  that  he  had  a  deed,  or  had  not  paid  for  the  land.  Mr  Ward 
finding  the  deed  in  the  recorder's  office,  and  being  interested  in 
the  other  lot,  arranged  the  claim  with  the  administrators  of  Kirby 
in  Connecticut,  paid  them  for  their  claim  on  the  land,  and  on  the 
23d  July  1812,  took  a  deed  from  Foot  for  both  lots.  This  deed 
was  recorded  in  Luzerne  county,  August  3d  1812. 

On  the  20th  September  1813,  William  Ward  conveyed  to  George 
Ewalt,  and  the  deed  was  recorded  on  9th  October  1813. 

Ewalt's  heirs  have  been  by  consent  admitted  to  defend  in  this 
case. 

John  Green,  the  defendant,  entered  upon  this  lot  in  1826,  cleared 
about  five  acres,  raised  grain  thereon,  and  has  continued  in  pos- 
session up  to  the  present  time.  He  has,  in  the  course  of  the  time 
he  has  occupied  the  lot,  cleared  about  sixteen  acres. 

By  the  evidence  of  Mr  Vance  and  the  assessment  rates,  it  ap- 
pears that  this  lot,  with  five  acres  of  it  as  improved  land,  was,  in 
1829,  assessed  to  John  Green  for  county  taxes,  and  has  so  con- 
tinued to  be  assessed  to  the  present  time.  Mr  Blowers  states  that 
vn.  —  56 
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in  1827  he  assessed  the  road  tax  to  John  Green  and  he  paid  it. 
No  connection  between  Green  and  Ewalt's  heirs  is  shown.  Green 
is  not  their  tenant  or  vendee. 

To  the  validity  of  the  title  thus  deduced  by  the  defendants,  the 
plaintiffs  object  for  the  following  reasons : 

1.  That  they  are  not  to  be  affected  by  the  deed  of  Kirby  to 
Foot,  because  it  was  not  acknowledged  or  recorded  according  to 
law. 

This  question  appears  to  be  settled  by  a  variety  of  decisions, 
which  affirmed  the  position  that  if  a  deed  be  irregularly  recorded 
it  is  not  notice  to  a  subsequent  bona  Jide  purchaser.  This  deed 
was  not  so  acknowledged  as  to  authorize  its  being  recorded,  and 
was  not  therefore  notice  to  Drinker.  The  Act  of  16th  April  1840 
is  not  to  be  construed  as  having  a  retrospective  effect  so  as  to 
make  the  irregular  recording  of  a  deed  valid  as  against  a  person 
not  a  party  to  the  deed,  if  indeed  it  has  any  effect  upon  the  record 
or  gives  to  it  any  validity  whatever.  That  statute  makes  valid 
the  deed  as  against  the  grantor,  and  entitles  it  to  be  recorded. 
But  most  clearly  could  not  devest  the  title  of  other  persons  ac- 
quired before  the  passage  of  the  Act  under  deeds  duly  recorded. 

2.  That  the  possession  of  Foot  in  1806  was  not  such  a  possession 
as  was  notice  of  the  title  by  which  he  held  the  lands. 

The  general  principle  is,  that  possession  of  land  is  notice  of  the 
title  by  which  the  party  claims,  and  a  purchaser  is  bound  to  in- 
quire of  him  in  possession,  or  he  buys  at  his  own  risk.  The  pos- 
session in  such  case  must  be  sufficient  to  indicate  the  persons  who 
claim  it.  It  must  be  distinct  and  unequivocal.  It  is  therefore  for 
the  jury  to  ascertain  from  the  evidence,  whether  there  was  such 
a  possession  in  November  1806  as  would  put  Drinker  upon  inquiry 
for  the  title.  If  the  lands  were  then  abandoned  by  Foot,  returned 
by  the  assessor  as  unseated,  the  cleared  land  growing  up  to  bushes 
and  briars,  the  fences  down,  and  the  whole  unoccupied,  it  would 
not  be  such  occupancy  and  possession  as  in  law  would  be  con- 
structive notice,  for  there  would  be  no  person  exercising  such 
acts  of  ownership  over  the  land  as  would  indicate  him  as  the 
owner. 

3.  It  is  further  objected  under  the  evidence  of  Mr  Summers 
and  Mr  Ward,  that  the  deed  was  never  delivered  by  Kirby  to 
Foot,  and  that  Foot  did  not  pay  anything  for  the  lands. 

Depositing  the  deed  in  the  recorder's  office  is  not  conclusive  of 
a  delivery  by  Kirby.  It  goes,  with  the  other  facts  in  the  case,  to 
the  jury.  If  the  deed  were  not  delivered,  no  title  would  vest  in 
Foot  by  the  conveyance  itself. 

4.  It  is  further  contended  on  the  part  of  the  plaintiff,  that  if 
Foot  abandoned  the  land  after  1804,  it  would  again  become  liable 
to  assessment  in  1806  as  unseated.     This  position  is  correct,  and 
the  evidence  clearly  proves  that  nothing  was  raised  or  kept  on  the 
place  after  1806. 
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5.  It  is  further  claimed  by  the  plaintiff,  that  if  the  deed  to  Foot 
•were  valid,  and  vested  in  him  the  better  title,  still  that  having 
paid  the  taxes  assessed  on  it  for  more  than  twenty-one  years,  they 
can  now  hold  it  under  their  title  by  the  Statute  of  Limitations. 
To  this  the  court  answer,  that  this  land  was  not  liable  to  tax- 
ation as  unseated  after  1826.  It  was  first  assessed  to  the  plaintiff 
in  1809,  and  Green  paid  the  taxes  on  it  in  1829.  Without  de- 
ciding how  far  a  claimant  of  lands  out  of  actual  possession  can 
acquire  title  by  the  payment  of  taxes  for  twenty-one  years,  the 
court  instruct  the  jury,  that  the  plaintiff,  not  having  paid  taxes 
for  that  length  of  time  prior  to  the  defendant's  actual  possession, 
cannot  recover  on  that  ground.  No  tax  could  properly  be  as- 
sessed as  unseated  upon  the  lot  after  1826,  for  Green  was  then 
occupying  and  improving «t.  Foot,  Ward  and  Ewalt,  do  not  ap- 
pear ever  to  have  paid  any  attention  to  the  lands  unless  since 
Green  has  been  in  possession,  but  permitted  Drinker  to  pay  the 
taxes  from  1809,  so  long  as  they  were  assessed  to  him.  In  a  con- 
test between  two  holding  title  to  the  same  lands,  not  in  actual  pos- 
session of  either,  one  of  whom  pays  taxes  on  the  lands  for  twenty- 
one  years,  the  other  paying  no  taxes  and  asserting  no  claim  to  the 
land  during  that  time,  the  jury  will  presume  an  abandonment  of 
the  land  by  him  who  thus  neglects,  in  favour  of  him  who  pays 
the  public  duties.  Such  is  the  principle  of  the  case  of  Royer  v. 
Benlow,  (10  Serg.  4*  Rawle  306),  and  other  cases  decided  by  the 
Supreme  Court  on  this  subject.  But  that  does  not  go  far  enough 
for  the  facts  of  this  case ;  if  the  plaintiff  recover  it  must  be  upon 
the  other  grounds  of  defect  in  the  defendant's  bill. 

Bently  and  Richards,  for  plaintiff  in  error,  referred  to  the  Act 
of  3d  April  1826;  16th  April  1840;  16  Serg.  $  Rawle  35,  169. 

Elwell  and  Wtlliston,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  judge  who  tried  the  cause  having  detailed  the 
evidence,  minutely  instructed  the  jury  upon  the  law  arising  out 
of  the  facts;  and  to  this  opinion  the  errors  are  assigned.  1st.  In 
saying  that  there  was  no  connection  between  Green  and  Ewalt. 
After  suit  brought,  and  perhaps  before,  when  he  heard  of  Drinker's 
title  having  been  sold,  he  said  to  one  person  that  he  claimed  under 
Ewalt :  but  there  was  no  intimation  of  any  lease,  parol  or  writ- 
ten, or  any  kind  of  contract  between  them.  The  judge  did  not, 
therefore,  err  in  saying  there  was  no  evidence  of  any  such  thing. 

The  next  error  assigned  was  in  saying  to  the  jury  that  the  deed 
from  Kirby  to  Foot,  having  been  illegally  recorded,  was  no  notice 
to  a  subsequent  purchaser.  The  judge  was  right  in  saying  that 
this  had  been  so  often  decided  that  the  law  was  settled.  2  Binn.  42. 

The  next  assignment  of  error  was  in  the  opinion  of  the  court 
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to  the  jury  that  the  act  of  the  16th  April  1840  was  not  to  be  con- 
strued retrospectively  so  as  to  affect  the  title  of  a  third  person  not 
a  party  to  the  deed.  This  statute  makes  the  record  valid  against 
the  grantor,  but  clearly  it  cannot  devest  the  title  of  other  persons 
acquired  before  its  passage.  Our  first  Recording  Act  was  passed 
for  the  purpose  of  giving  a  deed  of  bargain  and  sale  the  effect  of 
feoffment  in  transferring  the  possession,  and  also  of  preserving  the 
deed  by  making  a  certified  copy  of  it  when  duly  recorded  as  good 
evidence  as  the  original.  The  next  Act  made  the  recording  of  a 
legally  proved  or  acknowledged  deed  notice  to  affect  all  subse- 
quent purchasers  from  the  same  grantor.  Where  a  matter,  not  in 
fact  known,  is  to  affect  a  person  with  notice,  it  must  be  a  thing 
done  according  to  the  law  which  makes  it  notice.  A  deed  acknow- 
ledged in  another  State  might  always  have  been  legally  recorded, 
but  the  law  provides  before  what  officers  such  acknowledgement 
must  be  made  (and  a  justice  of  the  peace  is  not  one  of  them)  or 
by  what  evidence  it  must  be  authenticated.  I  am  not  sure  that 
the  fifteenth  section  of  the  Act  of  the  16th  April  1840  was  not 
intended  to  be  applied  solely  to  cure  defects  in  the  acknowledge- 
ments of  deeds  by  husband  and  wife,  as  the  next  section  goes  to 
supply  the  defects  in  such  acknowledgements  made  in  this  State. 
But  however  this  may  be,  the  fifteenth  section  does  not  speak  of 
or  cure  the  defective  or  illegal  acknowledgement  of  deeds  thereto- 
fore executed,  nor  does  it  repeal  that  provision  of  the  Recording 
Act  of  1775  which  postpones  an  unrecorded  title  to  one  subse- 
quent to  it,  which  is  duly  recorded.  There  was  no  error  in  this 
part  of  the  charge. 

The  remaining  error  assigned  was  to  the  opinion  of  the  court 
with  regard  to  the  alleged  notice  arising  out  of  the  occupation  of 
the  land  before  1804.  The  court  left  it  to  the  jury  whether  there 
was  any  such  occupancy  of  the  land  in  the  month  of  November 
1806  as  would  put  any  person  on  inquiry,  or  whether  there  was 
any  indication  of  the  person  of  whom  inquiry  might  be  made. 
The  defendant  had  no  cause  to  complain  of  this  part  of  the 
charge. 

Judgment  affirmed. 


Ogilsby  against  Lee. 

A  writ  of  attachment  in  the  nature  of  an  execution  may  issue  after  the  year  and 
day  has  expired  from  the  rendition  of  the  judgment. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 
Ogilsby  &  Hinckley  against  James  Lee.     The  plaintiff  obtained 
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a  judgment  in  debt  against  the  defendant  on  the  27th  December 
1839;  on  the  16th  August  1833,  he  issued  an  attachment  in  the 
nature  of  an  execution  against  the  defendant,  which  the  court  set 
aside  because  more  than  a  year  and  a  day  had  elapsed  from  the 
rendition  of  the  judgment. 

Jordan,  for  plaintiff  in  error,  referred  to  the  35th  section  of  the 
Act  of  1836,  and  contended  that  the  process  in  this  case  was  only 
in  the  nature  of  an  execution,  and  that  the  party  might  appear  to 
it  and  set  up  any  defence  which  he  could  make  on  a  scire  facias. 
1  Troub.  $  Haly  501. 

Higgins,  contra,  argued  that  the  process  was  in  execution  of  a 
judgment,  which  was  to  be  levied  upon  a  debt  due  to  the  defend- 
ant, and  the  Act  of  Assembly  was  peremptory  that  no  execution 
should  issue  after  a  year  and  a  day. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  35th  section  of  the  Act  of  16th  June  1836 
makes  it  the  duty  of  the  officer  charged  with  the  execution  of  the 
writ  of  attachment  to  serve  a  copy  thereof  on  the  defendant  in 
the  judgment,  as  well  as  others  named  in  it,  in  the  manner  pro- 
vided for  the  service  of  a  writ  of  summons  in  a  personal  action. 
To  this  summons  it  is  clear  that  the  defendant  may  appear  and 
become  a  party,  and  plead  payment,  or  any  other  plea  which  he 
might  have  taken  advantage  of,  upon  a  scire  facias  post  annum  et 
diem.  To  require  a  previous  scire  facias  to  issue  after  the  lapse 
of  a  year  and  a  day  before  a  writ  of  attachment  could  be  taken 
out,  would  therefore  seem  to  be  superfluous,  not  tending  to  secure 
any  purposes  of  justice,  but  leading  to  unnecessary  expense  and 
delay.  Every  object  of  a  scire  facias  post  annum  et  diem  being 
provided  for  in  the  writ  of  attachment  itself,  it  would  seem  that 
the  provisions  for  that  writ  must  be  limited  to  the  case  of  an 
ordinary  execution  issued,  in  which  there  is  no  summons  of  the 
defendant,  nor  day  in  court  given. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Steel  against  Smith. 

The  Act  of  Congress  made  to  carry  out  the  4th  article  and  1st  section  of  the 
federal  constitution,  which  declares  that  judicial  records  proved  in  the  manner 
prescribed  "  shall  have  such  faith  and  credit  given  to  them  in  any  court  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the  State  from 
whence  they  are  or  shall  be  taken,"  does  not  preclude  inquiry  into  the  jurisdic- 
tion of  the  court,  or  the  right  of  the  State  to  confer  it 

Held,  therefore,  that  a  judgment  in  foreign  attachment,  affecting  to  bind,  not 
only  the  property  attached,  but  the  persons  of  defendants  not  citizens  of  the  State 
or  within  its  precincts  at  the  time,  is  to  be  treated  as  a  nullity  by  a  court  in  an- 
other State,  which  is  called  on  to  enforce  it  by  action,  though  it  would  bind  the 
persons  of  the  defendants  in  the  courts  and  by  the  laws  of  the  State  in  which  it 
was  rendered. 

THIS  was  a  case  stated  in  an  action  of  debt  brought  in  the 
District  Court  of  Allegheny  county,  on  a  judgment  in  foreign 
attachment  recovered  in  the  Commercial  Court  of  New  Orleans. 
The  proceedings  were  according  to  the  course  of  the  civil  law; 
and  it  appeared  on  the  record  that  the  plaintiffs  were  merchants 
in  partnership  at  Louisville,  Kentucky,  and  that  the  defendants, 
residing  in  Pittsburgh,  were  joint  owners  of  the  steamer  Norfolk, 
which  was  attached  by  the  plaintiffs  for  the  price  of  supplies  ad- 
vanced to  the  credit  of  the  boat.  They  set  forth  in  their  petition, 
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filed  according  to  the  laws  of  Louisiana,  that  the  defendants  were 
indebted  to  them  for  supplies  advanced  at  the  request  of  J.  Smith, 
captain  and  part  owner,  and  prayed  that  the  defendants  be  cited 
to  answer,  and  condemned  to  pay  in  solido.  A  citation  thereupon 
issued  to  J.  Smith,  as  a  part  owner  present,  and  the  representa- 
tive, by  the  laws  of  Louisiana,  of  those  who  were  absent ;  after 
which  a  general  appearance  was  entered  by  a  solicitor,  who  for 
answer  denied  all  the  allegations  in  the  petition.  Other  creditors 
intervened,  whose  suits  were  consolidated  with  that  of  the  plain- 
tiffs, and  the  court  pronounced  the  following  sentence  or  decree : 
"  The  court,  after  due  consideration  of  the  evidence  adduced, 
order  and  adjudge  that  the  plaintiffs  and  intervenors  hereinafter 
named  recover  from  the  defendants,  John  Smith,  S.  Hart,  White- 
sides,  Campbell  &  Co.,  owners  of  the  steamboat  Norfolk  in  solido, 
the  sums  hereinafter  stated,  with  privileges  as  hereinafter  set  forth 
on  said  steamer,  viz.,  (reciting  a  number  of  intervening  claims 
having  privilege  on  the  boat  for  certain  proportions  of  their  de- 
mands, as  of  first,  second  or  third  class) ;  and  that  the  plaintiffs 
arid  intervenors  hereinafter  named  receive  from  said  defendants, 
in  solido,  the  following  sums,  but  without  any  privilege  on  the 
boat,  to  wit :  A.  Isham,  $392.31 ;  R.  Steel  $  Co.,  $852.51 ;  J.  C. 
Hyde,  $50 ;  and  that  defendants  pay  costs  of  suit."  The  question 
on  this  decree  was,  whether  it  gave  the  plaintiffs  a  right  of  action 
against  the  defendants  personally ;  and  the  District  Court  deter- 
mining that  it  did,  the  point  was  argued  on  a  writ  of  error  to  this 
court  by 

Shaler,  for  plaintiff  in  error,  who  cited  Baldwin's  Const.  View 
3,  5 ;  3  El.  Com.  24  ;  Com.  Dig.  Egarement,  c.  1 ;  2  Roll.  804,  c. 
11,  12;  Barnes's  Notes  325;  1  Kent  260;  6  Wheat.  129;  1  Doll 
261 ;  5  Johns.  37;  8  Johns.  197;  15  Johns.  142;  13  Wend.  408; 
5  Paige  Ch.  R.  304 ;  9  Mass.  468 ;  3  /.  Marshall  R.  606 ;  13  Johns. 
206;  6  Pick.  246;  8  Louisiana  R.  292;  10  Louis.  R.  120;  10 
Serg.  4-  Raivle  240;  14  Louis.  R.  417;  Story  on  Part.  635;  1 
Peters  228 ;  7  Watts  333 ;  1  Blachford  252 ;  11  Com.  Law  R.  51 ; 
1  Watts  4-  Serg.  340 ;  10  Louis.  R.  599 ;  9  Louis.  R.  73 ;  4  Louis. 
R.  309 ;  1  Louis.  R.  230 ;  Christy's  Dig.  34-5. 

M'Candless,  for  defendant  in  error,  cited  6  Pick.  232 ;  Peters 's 
R.  155;  1  Kent  260;  10  Serg.  <$-  Raivle  240;  9  Serg.  $  Rawle 
259. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Simply  as  a  foreign  judgment,  this  ex parte  pro- 
ceeding would  not  be  even  prima  facie  evidence  of  personal  liabi- 
lity. Jurisdiction  of  the  person  or  property  of  an  alien  is  founded 
on  its  presence  or  situs  within  the  territory.  Without  this  pre- 
sence or  situs,  an  exercise  of  jurisdiction  is  an  act  of  usurpation. 
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An  owner  of  property  who  sends  it  abroad  subjects  it  to  the  regula- 
tions in  force  at  the  place,  as  he  would  subject  his  person  by  going 
there.  The  jurisdiction  of  either  springs  from  thevoluntary  perform- 
ance of  an  act,  of  whose  consequences  he  is  bound  to  take  notice. 
But  a  foreigner  may  choose  to  subject  his  property,  reserving  his 
person:  and  it  is  clear  that  jurisdiction  of  property  does  not  draw 
after  it  jurisdiction  of  the  owner's  person :  consequently,  there  can 
be  no  rightful  action  by  the  tribunals  on  the  foundation  of  juris- 
diction acquired  by  the  attachment  of  property,  which  reaches 
beyond  the  property  itself.  It  has  so  often  been  determined  that 
a  judgment  in  foreign  attachment  cannot  be  made  to  bind  the  per- 
son of  the  debtor,  that  it  would  be  a  waste  of  words  to  cite 
authorities  to  the  point ;  yet  it  is  worth  while  to  quote  an  obser- 
vation of  Mr  Justice  STORY,  (Confl.  of  L.  §540),  that  a  foreign 
country  would  not  enforce  a  judgment  recovered  in  a  court  of  the 
parent  country,  for  contumacy  in  remaining  abroad,  against  a 
citizen  or  subject  who  had  neither  appeared  to  nor  had  notice  of 
the  suit,  however  conformable  the  proceedings  might  be  to  the 
local  laws.  How  much  stronger  the  case  of  a  foreigner,  owing 
no  allegiance  to  the  country  or  obedience  to  its  legislation ! 

In  cases  of  foreign  attachment  heretofore,  the  judgment  did  not 
purport  to  bind  the  person ;  here  there  is  a  formal  recovery  from 
the  defendants  in  solido,  without  privilege  on  the  property  attached, 
and  it  is  consequently  in  personam.  Nor  is  this  a  novelty  in  the 
jurisprudence  of  Louisiana.  In  Hill  v.  Bowman,  (14  Louisiana 
R.  445),  it  is  said  that  where  there  has  been  service  of  citation  on 
a  curator,  the  judgment  is  necessarily  so;  and  the  question  is, 
whether  it  is  within  the  purview  of  the  constitution,  which  de- 
clares that  "  full  faith  and  credit  shall  be  given  in  each  State  to 
the  public  Acts,  records  and  judicial  proceedings  of  every  State;" 
and  that  Congress  may,  by  general  laws,  prescribe  the  manner  in 
which  such  Acts,  records  and  proceedings  shall  be  proved,  and  the 
effect  thereof." 

The  power  thus  delegated  has  been  executed  in  words  which 
bear  that  the  judicial  records  of  a  State,  when  proved  in  the  man- 
ner prescribed,  "  shall  have  such  faith  and  credit  given  them  as 
they  have  by  law  or  usage  in  the  courts  of  the  State  from  whence 
the  said  records  are  or  shall  be  taken ;"  and  if  it  were  not  open  to 
these  defendants  to  inquire  into  the  legality  of  the  jurisdiction  as- 
sumed over  their  persons,  they  would  certainly  be  concluded.  The 
record  shows  that  there  was  service  on  one  of  the  joint  owners,  which 
in  the  estimation  of  the  law  of  the  couft  is  service  on  all ;  for  it 
is  affirmed  in  Hill  v.  Bowman,  already  quoted,  that  the  State  of 
Louisiana  holds  all  persons  amenable  to  the  process  of  her  courts, 
whether  citizens  or  aliens,  and  whether  present  or  absent.  It  was 
ruled  in  George  v.  Fitzgerald,  (12  Louisiana  R.  604),  that  a  de- 
fendant, though  he  reside  in  another  State,  having  neither  domi- 
cil,  interest  nor  agent  in  Louisiana,  and  having  never  been  within 
vn.  — 57  2  it* 
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its  territorial  limits,  may  yet  be  sued  in  its  courts  by  the  instru- 
mentality of  a  curator  appointed  by  the  court  to  represent  and 
defend  him.  All  this  is  clear  enough,  as  well  as  that  there  was  in 
this  instance  a  general  appearance  by  attorney,  and  a  judgment 
against  all  the  defendants,  which  would  have  full  faith  and  credit 
given  to  it  in  the  courts  of  the  State.  But  that  a  judgment  is 
always  regular  when  there  has  been  an  appearance  by  attorney, 
with  or  without  warrant,  and  that  it  cannot  be  impeached  collate- 
rally for  any  thing  but  fraud  or  collusion,  is  a  municipal  principle,  and 
not  an  international  one  having  place  in  a  question  of  State  jurisdic- 
tion or  sovereignty.  Now,  though  the  courts  of  Louisiana  would  en- 
force this  judgment  against  the  persons  of  the  defendants  if  found 
within  reach  of  their  process,  yet,  where  there  is  an  attempt  to 
enforce  it  by  the  process  of  another  State,  it  behooves  the  court 
whose  assistance  is  invoked  to  look  narrowly  into  the  constitu- 
tional injunction,  and  give  the  statute  to  carry  it  out  a  reasonable 
interpretation.  Though  we  have  no  decision  of  the  Supreme 
Court  of  the  United  States,  we  have  the  authority  of  Mr  Justice 
STORY  (Com.  on  Const.  §  1307)  for  saying  that,  though  such  a 
proceeding  is  put,  in  general  terms,  on  the  footing  of  a  domestic 
judgment,  it  is  open  to  inquiry  into  the  jurisdiction  of  the  court 
to  pronounce  it,  as  well  as  into  the  right  of  the  State  itself  to  exer- 
cise AUTHORITY  OVER  THE  PERSONS  or  the  subject-matter ;  for  which 
he  refers  to  Bessel  v.  Briggs,  (9  Mass.  462) ;  Shumway  v.  Stillman, 
(4  Cowen  292) ;  and  Borden  v.  Fitch,  (13  Johns.  121) ;  to  which 
might  be  added,  as  of  equal  authority,  our  own  decision  in  Benton 
v.  Burgol,  (10  Serg.  fy  Rawle  240).  What,  then,  is  the  right  of 
a  State  to  exercise  authority  over  the  persons  of  those  who  belong 
to  another  jurisdiction,  and  who  have  perhaps  not  been  out  of  the 
boundaries  of  it?  "The  sovereignty  united  to  domain,"  says 
Vattel,  "  establishes  the  jurisdiction  of  the  nation  over  its  territo- 
ries or  the  countries  which  belong  to  it.  It  is  its  province,  or  that 
of  its  sovereign,  to  exercise  justice  in  all  places  under  its  jurisdic- 
tion, or  the  country  which  belongs  to  it ;  to  take  cognizance  of  the 
crimes  committed  and  the  differences  that  arise  in  the  country." 
"  On  the  other  hand,"  adds  Mr  Justice  STORY,  (Conf,.  ch.  14,  § 
539),  no  sovereignty  can  extend  its  process  beyond  its  own  terri- 
torial limits,  to  subject  other  persons  or  property  to  its  judicial 
decisions.  Every  exertion  of  authority  beyond  these  limits  is  a  mere 
nullity,  and  incapable  of  binding  such  persons  or  property  in  other 
tribunals."  And  for  this  he  cites  Picquet  v.  Swan,  (5  Mason  R. 
35-42).  Not  to  multiply'  authorities  on  a  point  so  plain,  it  will  be 
sufficient  to  add  the  name  of  Mr  Burge,  (1  Confl.  1),  who  says  it 
is  a  fundamental  principle,  essential  to  the  sovereignty  of  every 
independent  State,  that  no  municipal  law,  whatever  its  nature  or 
object,  should,  proprio  vigore,  extend  beyond  the  territory  of  the 
State  by  which  it  has  been  established."  And  again,  (3  Burge 
Conjl.  1044),  "  that  the  authority  of  every  judicial  tribunal,  and 
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the  obligation  to  obey  it,  are  circumscribed  by  the  limits  of  the 
territory  in  which  it  is  established."  Such  is  the  familiar,  reason- 
able and  just  principle  of  the  law  of  nations  ;  and  it  is  scarce  sup- 
posable  that  the  framers  of  the  constitution  designed  to  abrogate 
it  between  States  which  were  to  remain  as  independent  of  each 
other,  for  all  but  national  purposes,  as  they  were  before  the  revo- 
lution. Certainly  it  was  not  intended  to  legitimate  an  assumption 
of  extra-territorial  jurisdiction  which  would  confound  all  distinc- 
tive principles  of  separate  sovereignty ;  and  there  evidently  was 
such  an  assumption  in  the  proceedings  under  consideration.  The 
court  did  not,  indeed,  begin  by  appointing  a  curator  to  represent 
the  absentees,  of  whose  defence  he  would  probably  have  been 
ignorant  or  careless ;  but  they  did  as  bad  by  assuming  that  the 
joint  owner  present  was  the  partner  and  attorney  of  his  fellows 
absent — an  assumption  unfounded  in  fact  or  the  law  of  any  other 
community.  A  judgment  following  such  a  beginning,  carries  with 
it  no  presumption  of  justice.  But  I  would  perhaps  do  the  juris- 
prudence of  Louisiana  injustice,  did  I  treat  its  cognizance  of  the 
defendants  as  an  act  of  usurpation.  It  makes  no  claim  to  extra- 
territorial authority,  but  merely  concludes  the  party  in  its  own 
courts,  and  leaves  the  rest  to  the  constitution  as  carried  out  by 
the  Act  of  Congress.  When,  however,  a  creditor  asks  us  to  give 
such  a  judgment  what  is  in  truth  an  extra-territorial  effect,  he 
asks  us  to  do  what  we  will  not,  till  we  are  compelled  by  a  man- 
date of  the  court  in  the  last  resort.  To  give  the  same  effect  to  a 
criminal  law,  would  not  be  a  greater  invasion  of  State  rights ;  and 
it  will  scarce  be  asserted  that  a  State  would  be  bound  to  deliver 
up  one  of  its  inhabitants  as  a  fugitive  from  justice,  to  answer  for 
an  act  done  within  his  own  State.  Yet  the  constitutional  provi- 
sion embraces  all  proceedings,  whether  criminal  or  civil.  It 
seems,  then,  that  it  was  not  intended  to  efface  the  lines  of  territo- 
rial jurisdiction  for  the  origination  of  process,  but  only  to  give 
extra-territorial  effect  to  judgments  of  tribunals  having  jurisdic- 
tion of  the  persons  or  the  property  in  the  first  instance ;  and  we 
must  consequently  treat  all  others  as  nullities. 

Judgment  for  plaintiffs  reversed,  and  judgment  for  defendants. 
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Bevan  against  Crooks. 

Goods  consigned  to  a  commission  merchant  to  be  stored  or  sold  are  not  subject 
to  a  distress  for  rent  or  execution  for  the  debt  of  the  consignee;  but  if  he 
have  not  the  character  of  a  commission  merchant,  and  it  do  not  clearly  ap- 
pear on  what  terms  or  for  what  purpose  the  goods  were  consigned,  the  law  is 
otherwise. 

ERROR  to  the  District  Court  of  Allegheny  county. 
Trover  for  a  ceroon  of  indigo.     The  case  is  fully  stated  in  the 
opinion  of  the  court. 

Williams,  for  plaintiff  in  error,  cited  17  Serg.  fy  Rawle  138. 

M'Candless,  for  defendant  in  error,  cited  7  Eng,  Com.  L.  355 ; 
3  Bro.  &f  Bing.  75 ;  2  Whart.  308 ;  8  Johns.  452 ;  1  Sto.  Eq.  369. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  an  action  of  trover  by  James  Crooks,  to 
recover  the  value  of  a  ceroon  of  indigo,  which  it  was  alleged  he 
had  sent  to  A.  C.  Bell  to  sell  for  him.  Bell  was  the  tenant  of 
James  Brown,  and,  being  in  arrear  for  his  rent,  a  landlord's  war- 
rant issued,  and  this  indigo,  among  other  things,  was  distrained 
and  in  due  form  of  law  sold.  At  the  trial  it  was  admitted  that 
Crooks  had  consigned  to  Bell  four  ceroons  of  indigo  to  sell  for 
him.  Three  of  these  were  proved  to  have  been  disposed  of;  one 
to  Brown  for  a  debt  which  Bell  owed  him ;  another  had  been  bar- 
tered for  coffee ;  and  a  third  sold  on  credit,  for  which  the  pur- 
chaser's note  had  been  given.  When  the  officer  came  to  distrain, 
A.  C.  Bell  was  not  in  the  store,  but  the  young  men  in  his  employ- 
ment had  a  list  of  all  the  property  taken  on  the  previous  day,  as 
A.  C.  Bell  had  sold  the  whole  establishment  to  his  brother  John 
Bell.  A.  C.  Bell  had  published  in  a  daily  paper  of  that  morning 
his  sale  to  John,  who  was  left  in  possession,  and  A.  C.  Bell  had 
left  the  city — perhaps  only  for  a  few  days.  The  officer  proved 
that  there  were  goods  enough  to  have  paid  the  rent  without  taking 
the  indigo.  Before  his  sale  on  the  distress,  the  sheriff  came  with 
a  fieri  facias  against  A.  C.  &  J.  Bell ;  no  notice  was  given  that 
the  indigo  was  not  then  in  the  same  right  as  the  other  goods.  A 
clerk,  who  had  been  four  years  in  the  store,  proved  that  Bell  kept 
a  grocery  store;  this  was  his  professed  and  ostensible  business, 
though  sometimes  he  acted  as  a  commission  merchant  to  sell  flour 
and  butter  left  with  him ;  that  he  knew  of  no  other  consignment 
than  this  indigo,  except  country  produce.  He  knew  this  indigo 
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had  been  consigned ;  that  the  indigo  had  been  one  of  the  articles 
sold  to  John  and  was  in  the  list ;  he  had  heard  from  A.  C.  Bell 
that  an  execution  was  coming;  but  never  heard  then  or  since 
that  the  sale  was  not  a  fair  one ;  the  payments  were  to  be  in  4, 
8  and  12  months.  Another  witness,  who  drew  the  assignment, 
proved  the  same  facts  in  substance,  and  the  delivery  of  possession 
to  John. 

The  court  told  the  jury  that  the  case  of  Brown  v.  Sims  (17 
Serg.  4*  Rawle  198)  must  govern  the  decision.  The  cases  are  not 
alike;  there  the  owner  within  five  days  took  out  his  replevin; 
here,  although  A.  C.  Bell,  if  he  was  the  factor,  was  bound  to  give 
notice  to  Crooks,  he  suffered  the  landlord  to  take  this  indigo  and 
sell  it  without  notice  of  the  claim  of  Crooks.  In  that  case,  the 
plea  was  that  the  tenant  was  a  commission  merchant  and  factor, 
and  rented  the  warehouse  for  that  business ;  that  the  owners  of 
the  tobacco  put  it  into  the  storehouse,  paying  storage.  Here  the 
tenant  was  a  grocer,  and  never  in  four  years  had  any  consignment 
to  him  as  factor  except  this  indigo  and  some  barrels  of  flour  and 
kegs  of  butter  brought  to  his  store  and  left  to  be  sold.  There  it 
did  not  appear  the  tenant  had  any  power  to  sell  or  offered  to  sell 
the  tobacco ;  here  the  tenant  had  sold  or  bartered  three  of  the  four 
ceroons  of  indigo,  and  this  also  was  sold,  fairly  or  unfairly.  The 
cases  are  not  alike.  The  decision  was  that  a  tenant  who  rented 
and  occupied  a  warehouse  expressly  to  receive  and  sell  the  goods 
of  other  persons,  and  who  received  the  goods  of  another  on  storage, 
was  not  in  such  a  situation  that  goods  so  received  could  be  dis- 
trained for  rent.  There  was  error  in  saying  that  that  case  must 
govern  this. 

John  Bell  and  A.  C.  Bell  were  not  before  the  court ;  the  fact 
that  one  brother  sold  his  goods  to  the  other  for  a  price  payable  in 
instalments,  was  not  evidence  of  fraud  of  itself;  the  fact  that  A. 
C.  Bell  knew  of  a  judgment  and  feared  an  execution,  was  not  in 
this  case  evidence  of  fraud,  for  as  the  judgment  and  the  execution 
were  against  John  as  well  as  A.  C.  Bell,  the  sale  did  not  and  could 
not  delay  the  creditor ;  so  of  the  rent  due ;  the  sale  did  not  ob- 
struct the  distress;  the  transfer  was  not  secret,  it  was  even  pub- 
lished in  a  newspaper  the  next  morning.  There  is  no  evidence 
that  either  of  the  Bells  were  insolvent ;  it  is  asserted  that  John  is 
not,  and  A.  C.  Bell  had  real  estate.  There  is  no  evidence  of  what 
authority  A.  C.  Bell  had  as  to  this  indigo;  whether  to  sell  for  cash 
or  on  credit,  and  no  evidence  that  the  sale  to  John  was  not  within 
his  power,  and  was  not  as  good  for  his  principal  as  the  other  sales 
he  had  made. 

As  this  case  goes  back,  it  can  be  made  appear  what  the  author- 
ity of  A.  C.  Bell  was,  whether  confined  to  selling  the  ceroon  in 
bulk  or  by  retail,  and  whether  he  had  broken  on  this  and  retailed 
a  part  of  it;  how  long  it  had  been  in  his  possession,  and  whether 
he  had  informed  his  principal  of  the  other  sales ;  whether  John 
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knew  of  the  title  to  it  being  different  from  that  to  the  other  goods; 
in  short,  the  whole  case  may  be  more  fully  brought  out  and  de- 
cided. 

Judgment  reversed,  and  venire  de  novo  awarded. 


M'Ginnis  against  Noble. 

A  vendee  who  has  received  his  deed  and  given  bonds  for  the  payment  of  the 
purchase  money,  before  they  become  due  suffers  the  land  to  be  sold  by  the  sheriff 
for  the  payment  of  encumbrances  which  existed  before  he  purchased,  and  he  be- 
comes the  purchaser.  Held,  that  although  his  purchase  money  was  not  due 
when  he  purchased  at  the  sheriff's  sale,  yet  in  an  action  to  recover  it  he  has  a 
defence  only  to  the  amount  of  the  money  paid  to  the  sheriff  in  discharge  of  the 
incumbrances. 

ERROR  to  the  District  Court  of  Allegheny  county. 

David  Noble,  for  use  of  Lippincott  &  White,  against  Edward 
M'Ginnis.  This  was  an  action  of  debt  upon  two  bonds  condi- 
tioned for  the  payment  of  $1500.  The  plaintiff,  on  the  13th  June 
1840,  conveyed  to  the  defendant  a  tract  of  land  and  took  the  two 
bonds  in  suit,  which  were  payable  in  two  and  three  years  after 
date,  for  the  purchase  money.  At  the  time  of  the  sale  there 
were  judgments  encumbering  the  land  to  the  amount  of  $750, 
upon  which  executions  were  subsequently  issued  and  levied  upon 
.the  land  in  possession  of  the  vendee,  and  it  was  sold  by  the  sheriff 
on  the  16th  July  1841  to  the  defendant  for  the  sum  of  $750. 
This  the  defendant  set  up  as  defence  to  the  payment  of  his  bonds, 
contending  that  there  was  a  total  failure  of  consideration  of  the 
bonds,  and  that  the  plaintiff  was  not  entitled  to  recover. 

GRIER  (President)  instructed  the  jury  that  the  failure  of  consi- 
deration was  only  to  the  amount  of  the  purchase  money  paid  by 
the  defendant  to  the  sheriff  in  discharge  of  the  encumbrances,  and 
that  the  plaintiff  was  entitled  to  recover  the  balance.  This  in- 
struction was  the  subject  of  the  error  assigned. 

Mahon  and  Forward,  for  plaintiff  in  error,  cited  5  Whart.  27-37. 

Loomis,  contra,  cited  1  Serg.  6f  Rawle  442 ;  5  Serg.  fy  Rawle 
203 ;  16  Serg.  fy  Rawle  261 ;  13  Serg.  &>  Rawle  165 ;  3  Johns. 
472;  1  Johns.  376. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J. — On  the  trial  various  points  were  made,  which  in 
the  argument  here  have  been  properly  abandoned.     It  is  conceded 
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that  the  assignee  stands  in  no  better  situation  than  the  assignor, 
and  that  the  defendant  is  entitled  to  a  defence  against  the  pay- 
ment of  the  bond.  The  difference  is  as  to  the  amount  of  the  de- 
duction. The  defendant  contends  the  consideration  has  wholly 
failed.  On  the  other  hand,  the  plaintiff  insists  it  has  failed  in  part 
only,  viz.,  to  the  amount  actually  paid  by  the  defendant,  who 
was  the  sheriff's  vendor.  The  facts  on  which  this  point  arises  are 
briefly  these.  David  Noble  sold  a  tract  of  land  to  Edward  M'Gin- 
nis, the  defendant,  for  $3000,  to  be  paid  in  future  instalments,  of 
which  the  bonds  in  suit  (afterwards  assigned  to  Lippincott  & 
White)  constituted  a  part.  At  the  time  of  the  sale,  the  land  was 
encumbered  with  judgments  to  the  amount  of  $700,  on  which  pro- 
ceedings were  had,  a  levy  made  on  the  land  sold  by  Noble  to 
M'Ginnis,  and  sale  made  in  due  course  of  law,  by  the  sheriff.  Ed- 
ward M'Ginnis,  the  defendant's  vendee,  became  the  purchaser  for 
the  sum  of  $750.  When  the  property  was  sold  by  the  sheriff, 
none  of  the  purchase  money  was  due,  so  that,  unlike  the  case  of 
Harper  v.  Jeffries,  (5  Whart.  30),  there  was  no  money  in  the 
hands  of  the  vendee  applicable  to  the  payment  of  the  lien.  The 
question  then  arises,  to  what  extent  has  the  vendee  a  defence ;  for 
$750,  the  sum  paid,  or  has  he  a  defence,  as  for  a  total  failure  of  con- 
sideration ?  The  effect  of  the  latter  view  will  be,  that  a  property 
for  which,  by  the  agreement,  he  is  to  give  $3000,  he  obtains  title 
to  for  $750  only,  a  result  hardly  reconcileable  with  any  principle 
of  equity.  The  defence,  it  must  be  remembered,  is  purely  equita- 
ble, and  the  inquiry  is,  what  would  a  chancellor  do  under  such 
circumstances ;  on  what  terms  and  to  what  extent  would  he  afford 
equitable  relief?  It  strikes  me  most  forcibly,  that  all  the  vendee 
has  a  right  to  require,  is  to  be  placed  in  the  same  situation  he 
would  be  in  had  he  paid  the  encumbrances  without  suit ;  and  in 
that  case,  it  must  be  admitted,  the  measure  of  equitable  relief 
would  be  precisely  the  money  paid  and  the  necessary  expenses, 
and  no  more.  The  vendee,  it  is  true,  is  in  no  default,  because  no 
part  of  the  purchase  money  was  then  due,  and  consequently,  he 
was  not  bound  to  pay  the  encumbrances,  as  he  had  nothing  in 
hand  to  pay  them  with.  He  might,  therefore,  it  is  admitted,  have 
suffered  the  land  to  be  sold  with  a  clear  conscience,  and  if,  at  the 
sale  by  a  judicial  process,  a  stranger  had  purchased,  no  blame 
would  be  imputable  to  him,  the  defence  would  go  to  the  whole  con- 
sideration ;  for  a  man  is  not  bound  to  pay  for  what  he  has  not 
received.  The  bonds  are  given  for  the  purchase  money  of  the 
land,  and  having  lost  the  land,  without  any  default  of  his  own,  it 
would  be  inequitable  and  unjust  that  he  should  be  compelled  to 
pay  any  part  of  the  purchase  money.  But  will  equity  interpose 
further  than  for  the  purpose  of  protecting  him  against  any  loss  he 
may  have  actually  sustained?  We  think  not.  The  vendee  can- 
not justly  complain  that  he  is  not  permitted  to  obtain  title  to  land 
for  $750,  for  which  he  agreed  to  give  $3000.  In  both  cases,  a 
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court  of  equity  relieves  to  the  extent  of  the  vendee's  loss,  viz.,  to 
the  amount  of  $750  in  one  case,  and  for  the  whole  consideration 
in  the  other.  The  failure  of  consideration  is  total  in  the  one  case 
and  pro  tanto  in  the  other.  Evenhanded  justice  requires  that 
while  on  the  one  hand  he  is  not  suffered  to  lose,  on  the  other  he 
shall  not  be  allowed  to  gain  anything  by  the  sale.  He  was,  I 
repeat,  not  bound  to  purchase,  but  as  he  has  chosen  to  do  so,  he 
must  be  content  with  a  deduction  from  the  purchase  money  of  the 
amount  actually  paid,  with  a  reasonable  allowance  for  expenses 
incurred  in  the  extinguishment  of  the  incumbrances ;  for  to  that 
extent  he  is  injured  and  no  more.  The  defendant  has  less  reason 
to  complain,  because  although  he  may  not  have  had  actual  notice, 
yet  he  had  constructive  notice  of  the  existence  of  the  liens  at  the 
time  he  made  the  purchase. 

Judgment  affirmed. 


Paden  against  Akin. 

It  is  not  essential  to  the  validity  of  a  sale  of  unseated  lands  for  taxes,  that 
they  should  be  sold  two  years  after  the  tax  was  assessed :  if  not  then  sold  or 
offered  for  sale,  they  may  be  sold  at  any  subsequent  biennial  sale. 

Notice  affecting  the  title  to  land  or  acts  to  be  done  upon  it  need  only  be  given 
to  the  tenant  in  possession. 

If  one  in  possession  of  land  makes  large  and  valuable  improvements  upon  it 
with  notice  of  an  outstanding  title  in  another,  it  clothes  him  with  no  equity  with 
which  he  can  defend  himself  in  an  ejectment  founded  upon  that  title. 

ERROR  to  the  Common  Pleas  of  Beaver  county. 

David  Akin  and  others  against  John  Paden  and  others.  Eject- 
ment for  250  acres  of  land.  The  plaintiff's  title  was  founded  upon 
a  treasurer's  sale,  made  on  the  13th  June  1826,  for  the  taxes  of 
the  years  1821  and  1822. 

The  defendant  claimed  under  Abner  Lacock,  who  it  was  proved 
put  a  tenant  in  possession  of  the  land  in  1824,  and  that  possession 
was  continued  until  1834,  when  Lacock  conveyed  to  Paden,  the 
defendant,  who  went  into  possession  and  made  improvements 
worth  $1700,  before  this  suit  was  brought,  which  was  in  1841. 
It  was  proved  that  when  Paden  purchased,  Akin  gave  notice  to 
his  tenant  in  possession  not  to  make  improvements  on  the  land, 
for  if  he  did  he  would  do  it  at  his  own  risk :  Akin  said  that  he 
was  in  no  hurry  to  bring  suit,  that  the  land  was  getting  better, 
and  that  he  had  given  notice  to  Paden  not  to  improve. 

The  defence  was  that  the  sale  of  the  land  to  the  plaintiff  in 
1826  for  the  taxes  assessed  for  1821  and  1822  was  void,  because 
the  Act  of  1815  with  regard  to  the  sale  of  unseated  land,  requires 
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that  it  should  be  sold  at  and  after  the  period  of  two  years ;  that 
inasmuch  as  this  land  was  not  sold  or  offered  for  sale  in  1824, 
when  there  was  a  treasurer's  sale,  it  could  not  legally  be  sold  in 
1826.  And  also  that  the  long  possession  of  the  defendant,  accom- 
panied with  large  and  valuable  improvements,  made  with  the 
knowledge  of  the  plaintiffs,  who  delayed  their  ejectment  that  im- 
provements might  be  made,  clothed  the  defendants  with  such  an 
equity  as  should  prevent  the  plaintiff's  recovery.  That  the  notice 
to  Paden's  tenant  was  not  notice  to  him. 

The  court  below  (BREDIN,  President)  ruled  both  points  against 
the  defendants. 

Washington,  for  plaintiff*  in  error,  cited  5  Watts  4*  Serg.  540. 

Agnew,  contra,  cited  6  Watts  281 ;  8  Watts  548,  158 ;  17  Serg. 
4-  Rawle  383. 

PER  CURIAM,  there  can  be  no  implied  statute  of  limitations 
against  the  public,  and  in  this  instance  there  is  certainly  no  ex- 
press one.  There  must  be  some  particular  time  appointed  to  sell 
unseated  land  for  taxes ;  and  a  biennial  period  was  thought  more 
convenient  and  effective  than  an  annual  one.  It  was  adopted  to 
give  comparative  ease  to  the  landholder  by  relieving  him  from  the 
constant  apprehension  of  having  his  land  sold  when  his  attention 
might  be  drawn  to  other  matters.  It  was  thought  another  year 
might  be  allowed  him  to  pay,  without  detriment  to  the  county. 
The  Act  of  1815,  by  which  it  was  allowed,  is  a  supplement  of  the 
Act  of  1804,  which  declares  in  the  second  section  of  it  that  "  the 
collection  of  taxes  already  laid  or  that  hereafter  shall  be  laid," 
should  not  be, enforced  till  the  expiration  of  a  year  from  the  as- 
signment. This  provision  is  general  and  sweeping ;  and  the  sup- 
plemental Act  adds  no  more  to  it  than  permanently  to  fix  a  day 
in  every  other  year  for  the  commencement  of  the  sales.  Such 
has  been  the  general  understanding;  and  to  introduce  another 
interpretation  now,  would  make  havoc  of  many  titles.  There 
must  doubtless  be  hard  cases  under  the  general  practice — and 
Murray  v.  Guildford  was  one  of  them — but  it  is  the  province  of 
the  legislature,  not  of  the  judiciary,  to  provide  prospective  relief. 

The  other  point  is  equally  clear.  The  tenant  in  possession, 
wearing  the  external  badges  of  ownership,  was  the  person  to  re- 
ceive notice.  He  was  a  tortfeasor,  and  the  party  had  nothing  to 
do  with  any  one  else.  He  was  not  bound  to  know  or  seek  the 
landlord,  or  to  go  beyond  the  premises,  which  was  the  proper 
place  for  service. 

Judgment  affirmed. 

vii.  — 58  2o 
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Payne  against  Craft. 

In  an  action  of  ejectment,  a  connected  draft  of  adjoining  lands,  certified  from 
the  surveyor-general's  office,  is  competent  evidence  to  show  location  and  bqund- 
ary.  So  also  are  the  field-notes  of  the  deputy-surveyor. 

The  declarations  of  one  under  whom  the  party  to  an  action  of  ejectment  claims, 
made  while  he  owned  the  land,  that  his  title  was  not  good,  cannot  be  given  in 
evidence  to  affect  the  title  of  his  vendee. 

In  an  action  of  ejectment  against  one  who  claims  title  under  an  intestate  upon 
a  judgment  against  his  administrators,  and  a  sheriff's  sale  thereupon,  it  is  not 
competent  for  the  plaintiff  to  give  evidence  to  prove  that  the  administrators  had 
assets  in  their  hands  sufficient  to  pay  the  judgment  and  avoid  the  sale. 

A  judgment  obtained  against  the  administrators  of  an  intestate  within  seven 
years  after  his  death,  and  revived  by  a  note  made  upon  the  record  of  the  original 
judgment,  of  the  agreement  of  the  parties  for  that  purpose,  made  within  every 

rfive  years,  is  such  a  due  prosecution  of  the  claim  as  will  preserve  the  lien  of  the 

;debt  upon  the  lands  of  the  intestate,  according  to  the  provisions  of  the  Act  of 
1797. 

The  Acts  of  Assembly  of  1798,  1827  and  1828,  limiting  and  regulating  the 
liens  of  judgments,  are  not  applicable  to  such  as  are  originally  obtained  against 
the  representatives  of  deceased  debtors. 

Previously  to  the  Act  of  24th  February  1834,  a  suit  and  judgment  against  the 
administrators  of  a  deceased  debtor,  whether  adverse  or  by  confession,  bound  the 
lands  of  the  intestate  without  notice  to  the  heirs,  and  a  sheriff's  sale  upon  such 
judgment  conferred  a  good  title  upon  the  purchaser. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Joel  Payne  and  Sarah  his  wife  against  Lewis  Heidleberg  and 
James  S.  Craft.  This  was  an  action  of  ejectment  for  the  recovery 
of  160  acres  of  land,  more  or  less,  situated  in  Pitt  township.  Hei- 
dleberg was  tenant,  and  James  S.  Craft  the  landlord  of  the  pre- 
mises. The  plaintiffs  claimed  title  on  two  grounds :  1.  Through 
Juliet  Semple,  to  the  whole  tract ;  or,  2.  Through  Steel  Semple, 
to  an  undivided  moiety.  Juliet  Semple  was  an  only  daughter  of 
Samuel  Semple,  was  born  in  or  about  the  year  1780,  and  was 
married  to  Steel  Semple,  June  4th  1801.  They  had  two  children. 
viz.,  Edward,  born  June  8th  1802,  and  Sarah,  the  present  plain- 
tiff, born  September  1st  1805.  Juliet  died  in  1808;  Steel  Semple 
died  intestate  on  the  16th  April  1813;  Edward  Semple  died,  a 
minor  and  intestate,  January  27th  1815.  Sarah  Semple  was  the 
sole  surviving  heir  of  Juliet  Semple,  and  was  married  to  Joel 
Payne,  the  plaintiff,  in  or  about  the  year  1832. 

The  plaintiffs  derived  their  title  to  an  undivided  moiety  of  the 
land  from  Steel  Semple  in  the  following  manner,  viz. :  Juliet  Sem- 
ple was  the  second  wife  of  Steel  Semple.  By  his  first  wife  he  had 
two  children,  George  and  Catherine.  George  died  intestate,  un- 
married and  without  children,  about  1817.  Catherine  married 
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John  Williams,  and  died  leaving  several  children,  the  issue  of  that 
marriage,  who  are  still  living.  Thus  Sarah  Payne,  the  plaintiff, 
was  the  sole  heir  of  Juliet  Semple,  her  mother,  and,  with  the  chil- 
dren of  Catherine  Williams,  who  represented  their  deceased  mo- 
ther, she  was  the  heir  to  an  equal,  undivided  half  of  the  estate  of 
Steel  Semple,  her  father. 

The  plaintiffs  gave  in  evidence  an  application  in  the  name  of 
Juliet  Semple,  dated  the  18th  April  1788,  for  150  acres  of  land, 
upon  which  a  warrant  issued  to  her,  and  a  survey  made  and  re- 
turned in  her  name  of  160  acres  10  perches,  the  land  in  dispute. 
It  was  alleged  by  the  plaintiffs  that  this  land  was  the  property  of 
Juliet  Semple ;  and  by  the  defendants  that  it  was  her  father's, 
Samuel  Semple ;  that  she  being  then  about  eight  years  of  age,  her 
name  was  used  by  her  father  to  obtain  the  title.  There  was  much 
evidence  with  regard  to  this  fact ;  it  was  the  important  fact  in  the 
cause,  and  was  submitted  as  such  to  the  jury.  The  defendants 
claimed  under  Samuel  Semple. 

The  defendants  offered  a  connected  draft,  certified  from  the  land 
office,  containing  the  survey  of  Juliet  Semple  and  the  adjoiners, 
for  the  purpose  of  showing  the  relative  position  of  this  tract  and 
those  adjoining  it,  and  called  for  by  it.  This  was  objected  to  by 
the  plaintiffs,  the  objection  overruled,  and  a  bill  of  exceptions 
sealed. 

The  defendants  offered  to  read  from  the  book  of  field-notes  as 
identified  to  be  in  the  handwriting  of  Col.  Alex.  M'Lean,  deputy- 
surveyor,  being  field-notes,  entitled  "  Samuel  Semple's  land,  sur- 
veyed 24th  May  1769,"  in  connection  with  proof  that  Samuel 
Semple  was  in  possession  of  the  whole  land  included  in  the  lines 
set  forth  in  the  field-notes,  and  including  the  land  in  dispute,  pre- 
vious to  1788,  exercising  acts  of  ownership,  and  so  continued  till 
the  time  of  his  death.  This  evidence  was  offered  for  the  purpose 
of  showing  that  Samuel  Semple,  the  father  of  Juliet,  the  warrantee, 
was  the  real  owner  of  the  application  afterwards  taken  out  in  the 
name  of  his  daughter,  and  that  the  title  of  Samuel  Semple  was  by 
divers  conveyances  vested  in  the  defendant,  James  S.  Craft.  This 
was  objected  to  by  the  plaintiffs  on  the  ground  that  the  field-notes 
of  Alexander  M'Lean  were  not  evidence  to  show  title  in  the  de- 
fendant ;  the  book  had  no  authority,  was  not  proved  to  have  been 
found  in  the  office  of  the  deputy,  nor  did  it  purport  to  be  official, 
or  connect  itself  with  the  application  of  Samuel  Semple,  or  the 
warrant  of  the  defendant.  The  objections  were  overruled,  and 
exceptions  taken  by  the  plaintiffs. 

The  defendants  gave  in  evidence  the  will  of  Samuel  Semple, 
dated  8th  February  1808,  by  which  he  devised  the  land  in  dispute 
to  his  son,  Steel  Semple ;  an  action  by  James  Ross,  Esq.,  against 
William  Wilkins,  Henry  Baldwin  and  Walter  Forward,  adminis- 
trators of  Steel  Semple  deceased,  brought  to  November  term  1819, 
to  which  the  defendants  appeared  and  confessed  judgment,  10th 
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March  1821,  for  $459.57.     The  following  entries  were  made  upon 
the  record  of  this  judgment : 

"It  is  agreed  that  this  judgment  shall  be  revived  without  a 
scire  facias,  22d  August  1822. 

W.  FORWARD, 
Defendants'  Attorney." 

''August  4th  1823,  as  per  writing  filed,  it  is  agreed  that  the 
year  and  day  shall  not  begin  to  run  till  this  day. 

W.  FORWARD, 
Attorney  for  Defendants." 

To  April  term  1828  a  scire  facias  issued  to  revive  the  judgment, 
to  which  the  defendants  appeared  and  confessed  judgment  de  bonis 
intestati.  On  the  8th  December  1831,  "  the  defendants  agree  that 
the  old  judgment  stand  revived  as  per  writing  filed."  A  fieri 
facias  issued  to  June  term  1832,  which  was  levied  upon  the  land 
in  dispute  as  the  property  of  Steel  Semple  deceased,  and  upon  a 
venditioni  exponas  the  same  was  sold  to  James  Ross,  Esq.  The 
defendant  then  offered  in  evidence  the  deed  of  the  sheriff,  dated 
19th  June  1833.  The  plaintiffs  objected  that  the  execution,  sale 
and  deed  conferred  no  title  on  James  Ross,  the  lien  of  the  judg- 
ment having  been  lost  by  neglect  to  revive  as  against  the  heirs  of 
Steel  Semple.  The  objections  were  overruled  and  the  deed  read, 
and  the  plaintiffs  excepted. 

18th  October  1834,  deed,  James  Ross,  Esq.,  to  James  S.  Craft. 

The  defendants  also  gave  in  evidence  a  judgment  of  William 
Johnston  against  the  administrators  of  Steel  Semple,  to  January 
term  1815,  upon  which  a  fieri  facias  issued  to  August  term  1815, 
which  was  levied  upon  the  same  land  in  dispute,  and  upon  a  ven- 
ditioni exponas  to  November  term  1815  it  was  sold  to  William 
Wilkins,  to  whom  the  sheriff  made  a  deed,  and  to  whom  the  she- 
riff made  return  that  he  had  paid  over  the  purchase  money  after 
deducting  costs. 

The  plaintiffs  proposed  to  prove  the  amount  of  debts  due  by  the 
estate  of  Steel  Semple  deceased,  and  of  the  personal  assets  which 
came  to  the  hands  of  the  administrators ;  also  the  amount  of  mo- 
neys received  by  William  Wilkins  and  Henry  Baldwin,  by  sales 
made  under  the  declaration  of  trust ;  also  the  amount  received  on 
sale  of  a  lot  belonging  to  Steel  Semple  on  Water  street;  also  the 
sale  of  1955  acres  of  land  in  different  tracts  in  Butler  county,  on 
testatum  writs,  which  were  bought  in  by  the  administrators ;  also 
that  lots  in  Franklin,  Yenango  county,  were  sold  for  taxes,  and 
the  deed  made  by  the  purchasers  at  the  tax  sales  to  the  adminis- 
trators; all  offered  for  the  purpose  of  showing  that  the  adminis- 
trators had  in  their  hands  sufficient  assets  to  pay  all  the  debts  of 
the  deceased,  prior  to  the  sale  of  the  Juliet  Semple  tract  to  Wil- 
liam Wilkins  in  1815;  in  order  to  show  that  William  Wilkins  was 
a  trustee  for  the  rightful  heirs,  or  that  the  sale  was  void  for  fraud; 
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also  that  both  Mr  Ross  and  Mr  Craft  were  aware  of  the  facts. 
The  defendants  objected  that  the  matter  was  irrelevant,  and  in- 
volved the  defendant  in  an  inquiry  with  which  he  had  no  concern. 
The  court  sustained  the  objection,  and  sealed  a  bill  of  exceptions. 

The  plaintiff's  proposed  to  prove  that  while  Mr  Ross  held  the 
title  to  this  land,  he  admitted  it  was  bad,  and  that  Mr  Craft 
bought  from  Ross  with  a  full  knowledge  of  the  facts,  and  of  Ross's 
admissions.  The  defendants  objected  to  the  matter  as  irrelevant. 
The  court  sustained  the  objection,  and  sealed  a  bill  of  exceptions. 

GRIER  (President)  submitted  the  matter  of  fact  with  regard  to 
the  original  title,  whether  it  was  in  Juliet  Semple  or  Samuel  Sem- 
ple,  to  the  jury ;  and  instructed  them  that  if  they  found  it  to  be 
in  Samuel  Semple,  there  was  not  such  an  irregularity  in  the  legal 
proceeding  by  which  the  same  became  vested  in  James  Ross,  Esq., 
as  would  affect  the  defendants'  title. 

Wylie  and  M'Candless,  for  plaintiff  in  error. 
Metcalf  and  Biddle,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — It  is  unnecessary  to  notice,  in  detail,  the  numer- 
ous bills  of  exception  to  evidence,  either  admitted  or  rejected  by 
the  court,  which  have  been  assigned  for  error  in  this  cause,  as 
they  seem  to  be  without  even  the  semblance  of  any  plausible 
ground  for  their  support.  And  as  regards  the  questions  presented 
by  the  case,  upon  which  it  turned  finally  with  the  jury,  the  evi- 
dence received  or  rejected  by  the  court  could  have  had  but  little 
or  no  weight  in  the  determination  of  them.  So  that  the  plaintiffs 
do  not  appear  to  have  the  slightest  ground  for  alleging  that  even 
any  possible  injury  may  have  been  done  them  by  the  decision  of 
the  court  in  relation  to  the  evidence  which  was  either  admitted  or 
rejected.  Whether  Juliet  Semple  had  ever  been  the  real  owner 
of  the  land  in  dispute  was  the  question,  on  which  the  most  of  the 
evidence  of  a  loose  nature  was  admitted ;  but  as  respects  the  evi- 
dence in  relation  to  this  point,  the  plaintiffs  had  their  full  share 
of  indulgence  shown  them,  for  they  were  allowed  to  give  in  evi- 
dence the  declarations  of  Juliet  Semple  when  a  child,  or  at  least 
a  minor,  that  the  land  belonged  to  her,  though  she  never  pretended 
to  exercise  any  act  of  ownership  or  authority  over  it  whatever. 
And  yet  the  plaintiffs  opposed  the  admission  in  evidence  of  the 
declarations  of  her  father  going  to  show  that  the  land  was  his, 
accompanied  at  the  same  time  by  a  possession  of  the  land  and  acts 
of  ownership  exercised  upon  it,  even  long  before  it  was  granted 
by  the  commonwealth,  until  the  day  of  his  death.  A  general  draft 
of  adjoining  lands,  certified  from  the  Surveyor  General's  office, 
has  been  admitted  in  evidence  too  often  to  be  now  questioned,  for 
the  purpose  of  showing  location  and  boundary.  And  the  same 
may  be  said  of  the  field-notes  taken  or  made  by  deputy-surveyors, 
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showing  surveys  to  have  been  made  by  them  on  the  ground.  But 
the  declaration  of  Mr  Ross,  made  before  he  sold  the  land  in  dis- 
pute to  the  defendant,  Mr  Craft,  that  the  title  under  which  he 
Ijeld  and  sold  it  afterwards  was  bad,  was  properly  rejected  by  the 
court ;  because  it  was  not  an  admission  of  any  fact  in  relation  to 
the  title  or  upon  which  it  was  founded,  but  was  an  admission  that 
his  title  to  the  land  was  bad,  which  clearly  involved  a  question  of 
law,  in  regard  to  which  he  might  be  mistaken;  and  as  his  opinion 
would  have  no  influence  upon  his  title  to  the  land,  so  as  to  make 
it  either  bad  or  good,  it  was  therefore  inadmissible  and  properly 
rejected.  Its  goodness  must  depend  upon  the  facts  connected  with 
it  being  sufficient  in  law  to  make  it  so,  of  which  the  jury,  under 
a  proper  direction  from  the  court,  were  to  judge.  A  man's  know- 
ledge of  his  title  being  bad,  when  it  is  really  so,  may  doubtless 
be  given  in  evidence  against  him  to  make  him  responsible  in  par- 
ticular cases  when  otherwise  he  would  not  be  so ;  but  if  it  be 
good,  his  opinion  cannot  make  it  bad  or  render  him  accountable 
as  if  it  were  bad,  whatever  he  might  have  thought  or  said  of  it 
himself.  Here,  however,  if  the  title  of  Mr  Ross  to  the  land  was 
ijood,  what  he  said  of  it  was  wholly  immaterial  to  the  cause  try- 
ing in  this  court.  The  twelfth  bill  of  exception  to  evidence  was 
the  only  onq  which  struck  me  at  first,  on  the  argument,  as  having 
something  in  it,  but  upon  a  more  full  understanding  of  the  case 
Hfter\vards,  I  felt  perfectly  satisfied  it  was  wholly  unsustainable. 
The  evidence  mentioned  in  it  was  offered  to  show  the  amount  of 
the  debts  against  the  estate  of  Steel  Semple  deceased,  the  amount 
of  the  personal  assets  belonging  to  it,  which  came  to  the  hands  of 
the  administrators;  also  the  amount  of  the  moneys  received  by 
William  Wilkins  and  Henry  Baldwin,  from  sales  made  by  them 
under  the  declaration  of  trust;  also  the  amount  received  on  the 
sale  of  a  lot  belonging  to  Steel  Semple,  on  Water  Street ;  also  the 
sale  of  1955  acres  of  land,  consisting  of  different  tracts  in  Butler 
county,  on  testatum  writs,  which  were  bought  in  by  the  adminis- 
trators;  also,  that  lots  in  Franklin,  Yenango  county,  were  sold 
for  taxes,  and  the  deed  made  by  the  purchasers  thereof  at  the  tax 
sales  to  the  administrators.  All  offered  for  the  purpose  of  showing 
that  the  administrators  had  in  their  hands  sufficient  assets  to  pay 
all  the  debts  of  the  deceased,  prior  to  the  sale  of  the  Juliet  Sernple 
tract  to  William  Wilkins  in  1815;  and  also  to  show  that  William 
Wilkins  became  a  trustee  for  the  rightful  heirs,  or  that  the  sale 
was  void  for  fraud;  and  further  offer  to  show  that  both  Mr.  Ross 
and  Mr.  Craft  were  aware  of  the  facts.  Now  admitting  all  that, 
was  offered  here  to  be  proven  to  be  true,  it  would  not  have  ex- 
empted the  Juliet  Semple  tract  from  being  liable  to  be  taken  in 
execution  by  the  creditors  of  Steel  Semple  and  sold  for  the  pay- 
ment of  the  debts  coming  to  them.  Neither  could  the  fact  that 
the  administrators  had  sufficient  assets  in  their  hands  to  pay  off 
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all  the  debts  existing  against  the  estate,  preclude  Mr  Ross  from 
proceeding,  or  even  make  it  improper  in  him  as  a  creditor  of  the 
estate,  to  proceed  as  he  did  upon  his  judgment  to  take  the  Juliet 
Semple  tract  of  land  in  execution,  and  at  the  sheriff's  sale  made 
thereof,  to  become  the  purchaser  of  the  same  at  the  highest  price 
bidden  for  it.  As  long  as  the  administrators  withheld  payment 
of  his  debt,  whether  they  had  assets  in  their  hands  sufficient  to 
pay  it  or  not,  he  had  an  unquestionable  right  to  proceed  by  exe- 
cution on  his  judgment  and  make  the  amount  of  it  out  of  any 
part  of  the  deceased  debtor's  estate,  and  to  become  the  purchaser 
thereof  if  he  chose.  The  previous  sale  of  the  Juliet  Semple  tract 
by  the  sheriff  to  William  Wilkins,  whether  regarded  as  void  or 
as  merely  colourable,  no  money  having  been  paid  by  him  on  it, 
excepting  the  costs,  which  were  paid  out  of  the  assets  of  the 
estate,  still  left  it  liable  as  before  to  be  taken  in  execution  and  sold 
for  the  payment  of  the  debts  of  Steel  Semple,  so  that  all  that  was 
offered  to  be  proved  amounted  to  nothing,  and  could  not  have 
availed  the  plaintiffs  in  the  least. 

Then  the  jury  having  decided,  under  the  evidence  given  to 
them,  which  was  abundantly  sufficient  to  warrant  their  conclusion 
that  the  tract  warranted  in  the  name  of  Juliet  Semple  never  did 
belong  to  her,  but  that  it  was  the  property  of  her  father,  Samuel 
Semple,  who  by  his  last  will  devised  the  same  in  fee  to  Steel  Sem- 
ple, the  ancestor  of  the  plaintiffs ;  the  only  remaining  question  to 
be  considered  is  whether  the  debt  owing  by  Steel  Semple  at  the 
time  of  his  decease  to  James  Ross,  which  thereby  became  a  lien 
upon  all  the  real  estate  of  which  he  died  seised,  continued  to  be  a 
lien  thereon,  or  at  least  on  the  Juliet  Semple  tract  of  land,  until 
it  was  sold  by  the  sheriff  to  Mr  Ross.  Anterior  to  the  Act  of 
1797,  the  debts  of  a  debtor  upon  his  dying  became  immediately  a 
lien,  without  any  limitation,  upon  all  the  real  estate  of  which  he 
died  seised  lying  within  the  State,  but  by  that  Act  the  lien  was 
limited  to  seven  years,  unless  the  creditor  commenced  a  suit  for 
the  recovery  thereof  within  that  period  and  duly  prosecuted  the 
same.  If,  however,  the  debt  had  or  did  not  become  payable  within 
the  seven  years,  then  the  creditor,  instead  of  bringing  a  suit  for 
the  recovery  of  it,  was  required  by  the  Act  to  file  within  that  pe- 
riod, in  the  office  of  the  Prothonotary  of  the  county  where  the 
lands  lay,  a  copy  or  particular  written  statement  of  the  bond, 
covenant,  debt,  or  demand,  as  the  case  might,  be.  Here,  however, 
the  debt  owing  to  Mr  Ross  was  payable  within  the  seven  years 
after  the  death  of  Mr  Semple,  the  debtor,  who  died  in  April  1813, 
and  to  November  Term  1819  Mr  Ross  commenced  an  action  for 
the  recovery  of  his  debt  against  the  administrators  of  the  deceased, 
and  on  the  10th  of  March  1821  obtained  a  judgment  by  confession 
for  the  amount  thereof;  and  again  on  the  22d  of  August  1822  the 
administrators,  by  their  attorney  W.  Forward,  agreed  that  the 
judgment  should  be  revived  without  seire  facias  by  the  following 
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entry  made  on  the  record  thereof:  "  It  is  agreed  that  this  judgment 
shall  be  revived  without  a  scire  facias,  22d  Aug.  1822. 

W.  FORWARD, 
Defendants'  Attorney." 

And  afterwards  on  the  4th  of  August  1823,  a  writing  of  the 
following  effect  and  tenor  was  filed :  "  James  Ross,  Esq.  v.  Wilkins, 
Baldwin,  and  Forward,  administrators  of  Steel  Semple  deceased. 
Aug.  4th  1823,  at  the  instance  and  request  of  the  defendants  it  is 
agreed,  that  the  year  and  day  shall  not  begin  to  run  until  from 
and  after  this  date.  W.  FORWARD, 

Attorney  for  Defendants." 

And  at  the  same  time  the  following  entry  was  made  on  the 
record  of  the  judgment:  "Aug.  4th  1823,  as  per  writing  filed,  it 
is  agreed  that  the  year  and  day  shall  not  begin  to  run  till  this  day. 

W.  FORWARD, 
Attorney  for  Defendants." 

Then  to  April  Term  1828  a  scire  facias  to  revive  the  judgment 
was  sued  out,  to  which  the  defendants  appeared  by  their  attorney, 
and  confessed  a  judgment  de  bonis  testatoris.  And  again  on  the 
8th  of  December  1831  the  defendants  confessed  a  revival  of  the 
judgment,  by  a  writing  filed  to  that  effect ;  upon  which  an  alias 
fieri  facias  was  issued  to  June  Term  1832,  by  virtue  whereof  the 
land  in  dispute  was  taken  in  execution,  condemned,  and,  on  a  writ 
of  vcnditioni  exponas  issued  to  March  Term  1833,  was  sold  by 
the  sheriff  to  James  Ross,  Esq.,  for  $950.  Now  from  this  recital 
of  the  proceeding,  it  is  perfectly  clear  that  the  action  for  the  re- 
covery of  Mr  Ross's  debt  was  not  only  commenced  by  him  and 
duly  prosecuted  within  the  seven  years,  while  its  lien  on  the  lands 
held  by  the  debtor  at  the  time  of  his  decease  was  in  full  force,  but 
that  at  no  time  thereafter  until  the  land  was  taken  in  execution 
and  sold  under  the  judgment  obtained  in  the  action  so  brought, 
were  five  years  suffered  to  elapse  without  some  proceeding  being 
had  on  the  judgment,  or  entry  being  made  on  the  record  thereof 
by  the  agreement  and  consent  of  the  parties,  showing  that  the 
judgment  still  remained  in  full  force  and  unpaid,  and  that  the 
plaintiff  was  entitled  to  have  execution  of  it.  The  entry  of  the 
4th  of  August  1823,  which  has  been  strongly  objected  to  by  the 
counsel  of  the  plaintiffs  in  this  case,  as  wholly  insufficient  to  con- 
tinue the  lien  of  the  debt,  we  consider  amply  sufficient  for  such 
purpose:  it  shows  most  clearly  that  the  debt  still  remained  unpaid 
and  in  nowise  satisfied,  and  that  the  plaintiff  was  justly  entitled 
to  have  execution  of  the  judgment  in  order  to  obtain  payment  of 
it.  But  it  has  been  argued  on  behalf  of  the  plaintiffs  that  the 
directions  of  the  Acts  of  1798,  1827  and  1828  for  continuing  the 
liens  of  judgments  therein  mentioned,  ought  to  have  been  ob- 
served and  strictly  complied  with  by  Mr  Ross,  in  order  to  conti- 
nue the  lien  of  his  debt  after  he  had  obtained  judgment  for  it.  In 
answer  to  this,  however,  it  is  sufficient  to  observe  that  these  Acts 
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of  Assembly  do  not  embrace  judgments  originally  obtained  against 
the  executors  or  administrators  of  a  deceased  debtor,  but  extend 
merely  to  judgments  obtained  against  the  debtor  himself  in  his 
lifetime,  whereby  liens  are  created  on  his  real  estate  for  the  sums 
so  recovered.  They  are  confined  exclusively  to  this  latter  de- 
scription of  judgments,  and  prescribe  the  mode  which  shall  be  ob- 
served and  pursued  in  order  to  continue  liens  created  on  real 
estate  or  lands  by  virtue  of  judgments  being  obtained  against  the 
owners  thereof,  and  not  liens  arising  on  the  death  of  the  debtor 
by  mere  operation  of  law.  Neither  has  this  court  ever  held  that 
these  Acts  of  Assembly  embraced,  or  in  their  directions  ought  to 
be  extended  to  the  debts  of  deceased  debtors  becoming  liens  upon 
their  real  estates  merely  by  reason  of  their  deaths.  The  farthest 
that  this  court  has  gone  was  to  adopt,  upon  a  principle  of  analogy, 
the  five  years  mentioned  in  these  Acts,  and  to  hold  that  where  no 
proceeding  had  been  had  or  act  done  on  a  judgment  obtained  against 
the  personal  representatives  of  a  deceased  debtor,  negativing  the 
idea  of  its  being  paid,  within  five  years  after  the  seven  years  from 
the  debtor's  death  had  expired  and  the  judgment  had  been  ob- 
tained, the  lien  of  the  debt  on  the  real  estate,  late  of  the  said 
debtor,  should  be  considered  as  extinct  and  gone.  Until  the  pass- 
age of  the  Act  of  the  24th  of  February  1834,  the  creditor  of  a 
deceased  debtor  was  not  bound  to  give  notice  of  his  claim  to  any 
others  than  the  executors  or  administrators  of  the  debtor,  and 
upon  a  judgment  obtained  in  a  suit  against  them  alone,  without 
notice  to  any  other,  such  as  the  widow,  heirs  or  devisees,  of  the 
deceased,  he  could  take  in  execution  and  sell  the  real  estate  of  the 
deceased.  Neither  was  it  the  practice  in  proceeding  by  suit  to 
recover  a  debt  from  the  estate  of  a  deceased  debtor,  to  give  any 
kind  of  notice  whatever  to  the  widow,  the  heirs  or  devisees, 
unless  they  were  executors  or  administrators,  although  it  was 
intended  to  charge  and  take  in  execution  the  real  estate  of  the 
deceased.  Service  of  legal  process  upon  the  executors  or  adminis- 
trators alone  was  sufficient  for  this  purpose  after  a  judgment, 
obtained  against  them  either  by  confession  or  otherwise,  upon 
such  process,  or  upon  a  judgment  confessed  by  them  without  pro- 
cess. Their  assent  was  all  that  was  requisite  either  to  obtain  a 
judgment  or  afterwards  to  keep  it  alive,  so  as  to  enable  the  cre- 
ditor to  take  in  execution  and  sell  the  real  estate  of  the  debtor 
under  it.  The  courts  of  the  State  had  no  power  to  change  the 
law  and  the  judicial  course  of  proceeding  in  this  respect,  but,  on 
the  contrary,  it  being  the  established  practice  and  law  of  the 
State,  were  bound  to  sustain  it.  And  hence  it  is  clear  that  the 
sa)e  of  the  real  estate  in  dispute,  under  the  judgment  of  Mr  Ross, 
was  a  good  and  valid  sale,  and  such  as  vested  him  with  the  right 
of  his  debtor  thereto  at  the  time  of  his  decease. 

Judgment  affirmed, 
vn.  — 59 
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Steinman  against  Wilkins. 

A  warehouse-man  has  a  specific,  not  a  general  lien ;  but  he  may  deliver  a  part, 
and  retain  the  residue  for  the  price  chargeable  on  all  the  goods  received  by  him 
under  the  same  bailment,  provided  the  ownership  of  the  whole  is  in  the  same 
person. 

THE  plaintiff  brought  this  action  of  trover  against  the  defend- 
ant, who  is  a  warehouse-man  in  Clarion  county,  on  the  Allegheny 
river,  for  the  supposed  conversion  of  certain  goods  retained  for 
the  price  of  warehouse  room,  being  part  of  a  larger  lot  which  was 
stored  in  his  warehouse  by  Hamilton  &  Humes,  of  whom  the 
plaintiff  is  the  general  assignee.  The  greater  part  had  been  de- 
livered to  Hamilton  &  Humes,  and  the  residue  having  been  de- 
manded without  tender  of  any  charges,  M'CALMONT  (President  of 
the  Common  Pleas  of  Clarion  county)  directed  the  jury  that  though 
the  defendant  could  not  retain  for  the  general  balance  of  his  ac- 
count, he  might  retain  for  all  the  charges  on  all  the  goods  forward- 
ed to  him  at  the  same  time.  A  bill  of  exceptions  was  sealed,  and 
the  point  was  argued  on  a  writ  of  error  to  this  court  by 

Gilmore,  for  plaintiff  in  error.  Cited,  2  Watts  fy  Serg.  392;  2 
Bac.  Abr.  186 ;  Stra.  556 ;  5  Bac.  Abr.  538;  8  Eng.  Com.  L.  Rep 
51 ;  15  Eng.  Com.  L.  Rep.  426. 

Howe,  for  defendant  in  error,  cited  2  Stephens  N.  P.  987;  Cross 
on  Lien  190 ;  6  East  622 ;  2  Kent  495. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Though  a  plurality  of  the  barons  in  Rex  v.  Hum- 
phrey (1  M'Clell.  4*  Y.  194-5)  dissented  from  the  dictum  of  Baron 
GRAHAM  that  a  warehouse-man  has  a  lien  for  a  general  balance, 
like  a  wharfinger,  I  do  not  understand  them  to  have  intimated  that 
he  has  no  lien  at  all.  They  spoke  of  it  as  an  entity,  and  seem  to 
have  admitted  that  he  has  a  specific  lien,  though  not  a  general  one. 
There  is  a  well-known  distinction  between  a  commercial  lien, 
which  is  the  creature  of  usage,  and  a  common-law  lien,  which  is 
the  creature  of  policy.  The  first  gives  a  right  to  retain  for  a 
balance  of  accounts;  the  second,  for  services  performed  in  relation 
to  the  particular  property.  Commercial  or  general  liens,  which 
have  not  been  fastened  on  the  law  merchant  by  inveterate  usage, 
are  discountenanced  by  the  courts  as  encroachments  on  the  com- 
mon law;  and  for  that  reason  it  would  be  impossible  to  maintain 
the  position  of  Baron  GRAHAM,  for  there  is  no  evidence  of  usage 
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as  a  foundation  for  it,  and  no  text-writer  has  treated  of  warehouse 
room  as  a  subject  of  lien  in  any  shape.  In  Rex  v.  Humphrey,  it 
was  involved  in  the  discussion  only  incidentally ;  and  I  have  met 
with  it  in  no  other  case.  But  there  is  doubtless  a  specific  lien 
provided  for  it  by  the  justice  of  the  common  law.  From  the  case 
of  a  chattel  bailed  to  acquire  additional  value  by  the  labour  or  skill 
of  an  artisan,  the  doctrine  of  specific  lien  has  been  extended  to 
almost  every  case  in  which  the  thing  has  been  improved  by  the 
agency  of  the  bailee.  Yet,  in  the  recent  case  of  Jackson  v.  Cum- 
mings,  (5  Mees.  4*  Welsh.  342),  it  was  held  to  extend  no  further 
than  to  cases  in  which  the  bailee  has  directly  conferred  additional 
value  by  labour  or  skill,  or  indirectly  by  the  instrumentality  of  an 
agent  under  his  control ;  in  supposed  accordance  with  which  it 
was  ruled  that  the  agistment  of  cattle  gives  no  lien.  But  it  is 
difficult  to  find  an  argument  for  the  position  that  a  man  who  fits 
an  ox  for  the  shambles,  by  fatting  it  with  his  provender,  does  not 
increase  its  intrinsic  value  by  means  exclusively  within  his  con- 
trol. There  are  certainly  cases  of  a  different  stamp,  particularly 
Bevan  v.  Waters,  (Mood.  4*  MalTt.  235),  in  which  a  trainer  was 
allowed  to  retain  for  fitting  a  race-horse  for  the  turf.  In  Jackson 
v.  Cummings  we  see  the  expiring  embers  of  the  primitive  notion 
that  the  basis  of  the  lien  is  intrinsic  improvement  of  the  thing  by 
mechanical  means;  but  if  we  get  away  from  it  at  all,  what  mat- 
ters it  how  the  additional  value  has  been  imparted,  or  whether  it 
has  been  attended  with  an  alteration  in  the  condition  of  the  thing? 
It  may  be  said  that  the  condition  of  a  fat  ox  is  not  a  permanent 
one ;  but  neither  is  the  increased  value  of  a  mare  in  foal  perma- 
nent; yet  in  Searfe  v.  Morgan,  (4  Mees.  <$*  Welsh.  270),  the  owner 
of  a  stallion  was  allowed  to  have  a  lien  for  the  price  of  the  leap. 
The  truth  is,  the  modern  decisions  evince  a  struggle  of  the  judicial 
mind  to  escape  from  the  narrow  confines  of  the  earlier  precedents, 
but  without  having  as  yet  established  principles  adapted  to  the 
current  transactions  and  convenience  of  the  world.  Before  Chase 
v.  Westmore,  (5  Maule  fy  Selw.  180),  there  was  no  lien  even  for 
work  done  under  a  special  agreement;  now,  it  is  indifferent  whe- 
ther the  price  has  been  fixed  or  not.  In  that  case,  Lord  ELLEN- 
BOROUGH,  alluding  to  the  old  decisions,  said  that  if  they  "  are  not 
supported  by  law  and  reason,  the  convenience  of  mankind  cer- 
tainly requires  that  our  decisions  should  not  be  governed  by  them;" 
and  Chief  Justice  BEST  declared  in  Jacobs  v.  Latour,  (5  Bingh. 
132),  that  the  doctrine  of  lien  is  so  just  between  debtor  and  cre- 
ditor, that  it  cannot  be  too  much  favoured.  In  Kirkham  v.  Shaw- 
cross,  (6  T.  R.  17),  Lord  KENYON  said  it  had  been  the  wish  of  the 
courts,  in  all  cases  and  at  all  times,  to  carry  the  lien  of  the  com- 
mon law  as  far  as  possible ;  and  that  Lord  MANSFIELD  also  thought 
that  justice  required  it,  though  he  submitted  when  rigid  rules  of 
law  were  against  it.  What  rule  forbids  the  lien  of  a  warehouse- 
man ?  Lord  ELLENBOROUOH  thought  in  Chase  v.  Westmore,  that 
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every  case  of  the  sort  was  that  of  a  sale  of  services  performed  in 
relation  to  a  chattel,  and  to  be  paid  for,  as  in  the  case  of  any  other 
sale,  when  the  article  should  be  delivered.  Now,  a  sale  of  ware- 
house room  presents  a  case  which  is  bound  by  no  pre-established 
rule  or  analogy ;  and,  on  the  ground  of  principle,  it  is  not  easy  to 
discover  why  the  warehouse-man  should  not  have  the  same  lien 
for  the  price  of  future  delivery  and  intermediate  care  that  a  car- 
rier has.  The  one  delivers  at  a  different  time,  the  other  at  a  dif- 
ferent place ;  the  one  after  custody  in  a  warehouse,  the  other  in  a 
vehicle ;  and  that  is  all  the  difference.  True,  the  measure  of  the 
carrier's  responsibility  is  greater;  but  that,  though  a  considera- 
tion to  influence  the  quantum  of  his  compensation,  is  not  a  consi- 
deration to  increase  the  number  of  his  securities  for  it.  His  li^n 
does  not  stand  on  that.  He  is  bound  in  England  by  the  custom 
of  the  realm  to  carry  for  all  employers  at  established  prices ;  but 
it  is  by  no  means  certain  that  our  ancestors  brought  the  principle 
with  them  from  the  parent  country  as  one  suited  to  their  condition 
in  a  wilderness.  We  have  no  trace  of  an  action  for  refusing  to 
carry ;  and  it  is  notorious  that  the  wagoners,  who  were  formerly 
the  carriers  between  Philadelphia  and  Pittsburgh,  frequently  re- 
fused to  load  at  the  current  price.  Now,  neither  the  carrier  nor 
the  warehouse-man  adds  a  particle  to  the  intrinsic  value  of  the 
thing.  The  one  delivers  at  the  place,  and  the  other  at  the  time, 
that  suits  the  interest  or  the  convenience  of  the  owner  of  it,  in 
whose  estimation  it  receives  an  increase  of  its  relative  value  from 
the  services  rendered  in  respect  of  it,  else  he  would  not  have  un- 
dertaken to  pay  for  them.  I  take  it,  then,  that,  in  regard  to  lien, 
a  warehouse-man  stands  on  a  footing  with  a  carrier,  whom  in  this 
country  he  closely  resembles. 

Now,  it  is  clear  from  Sodergren  v.  Flight  fy  Jennings,  cited  6 
East  662,  that  where  the  ownership  is  entire  in  the  consignee,  or 
a  purchaser  from  him,  each  parcel  of  the  goods  is  bound,  not  only 
for  its  particular  proportion,  but  for  the  whole,  provided  the  whole 
has  been  carried  under  one  contract ;  it  is  otherwise  where  to 
charge  a  part  for  the  whole  would  subject  a  purchaser  to  answer 
for  the  goods  of  another,  delivered  by  the  bailee  with  knowledge 
of  the  circumstances.  In  this  instance,  the  entire  interest  was  in 
Hamilton  &  Humes,  in  whose  right  the  plaintiff  sues ;  and  the 
principle  laid  down  by  the  presiding  Judge  was  substantially  right. 
On  the  other  hand,  the  full  benefit  of  it  was  not  given  to  the  de- 
fendant in  charging  that  the  demand  and  refusal  was  evidence  of 
conversion.  There  was  no  evidence  of  tender  to  make  the  deten- 
tion wrongful ;  and  the  defendant  would  have  had  cause  to  com- 
plain, had  the  verdict  been  against  him,  of  the  direction  to  deduct 
the  entire  price  of  the  storage  from  the  value  of  the  articles  re- 
turned, and  to  find  for  the  plaintiff  a  sum  equal  to  the  difference. 
But  there  has  been  no  error  which  the  plaintiff  can  assign. 

Judgment  affirmed. 
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Clark  against  M'Comman. 

In  an  action  upon  a  recognizance,  which  originated  before  a  justice  of  the 
peace,  the  validity  of  it  cannot  be  questioned  either  by  proof  that  it  was  illegally 
taken  by  the  justice,  or  that  it  was  fraudulently  taken.  The  only  remedy  for  the 
recognizer  is  an  application  to  the  justice  to  reform  or  to  set  it  aside. 

ERROR  to  the  Common  Pleas  of  Erie  county. 

Perry  M'Comman  against  James  Clark.  This  was  a  scire  facias 
upon  a  recognizance  alleged  to  have  been  entered  into  by  James 
Clark,  the  defendant,  in  a  certain  action  of  debt  by  Perry  M'Com- 
man against  James  Dunn,  to  entitle  the  defendant  to  a  stay  of 
execution.  The  defendant  pleaded  nul  tiel  record,  nil  debet  and 
payment. 

The  plaintiff  gave  in  evidence  the  recognizance  as  taken  by  the 
justice. 

The  defendant  then  offered  to  prove  by  the  justice  himself  that 
the  defendant  in  this  suit  was  not  present  when  the  entry  of  bail 
for  the  stay  of  execution  was  made,  and  that  it  was  entered  upon 
a  note  or  memorandum  in  writing,  purporting  to  be  signed  by  the 
defendant,  in  the  handwriting  of  another  person,  without  his 
knowledge  or  consent. 

To  which  evidence  the  plaintiff  objected,  and  the  court  (CHURCH, 
President)  overruled  the  offer  on  the  ground  that  the  proceedings 
of  the  justice  could  not  be  collaterally  impeached.  The  defendant 
excepted,  and  this  was  the  subject  of  the  error  assigned. 

Galbreath,  for  plaintiff  in  error,  cited  1  Binn.  105 ;  10  Watts 
118 ;  1  Penn.  Rep.  15 ;  Purd.  Dig.  527,  ed.  of  1841 ;  1  Ash.  Rep. 
74;  13  Serg.  $  Rawle  194. 

Babbitt,  for  defendant  in  error,  cited  8  Watts  166 ;  1  Watts  $ 
Serg.  433;  2  Watts  $  Serg.  377;  10  Watts  101. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  a  scire  facias  on  a  recognizance  of  bail 
taken  by  a  justice  of  the  peace  to  obtain  the  stay  of  an  execution 
on  a  judgment.  The  case  came  before  the  Court  of  Common  Pleas 
on  an  appeal  from  the  decision  of  the  justice.  On  the  trial,  the 
defence  was  that  the  recognizer  was  not  present  when  the  entry 
of  bail  for  the  stay  of  execution  was  made ;  that  it  was  entered  on 
a  note  or  memorandum  in  writing,  purporting  to  be  signed  by  the 
defendant,  in  the  handwriting  of  another  person,  without  his 
knowledge  or  consent.  This  the  defendant  offered  to  prove  under 

vn.  —  2  p 
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the  pleas  of  nul  tiel  record,  nil  debet  and  payment  with  leave,  &c. ; 
but  the  court  overruled  the  evidence.  In  this,  it  is  alleged,  there 
was  error. 

Without  entering  into  the  question  whether  it  is  competent  for 
the  justice  to  enter  a  recognizance  of  bail  under  or  with  authority 
from  the  recognizer,  without  his  actual  presence,  it  must  be  con- 
ceded that  if  the  facts  be  as  is  alleged,  and  we  must  take  them  to 
be  true,  the  defendant  has  a  valid  defence.  He  offers  to  prove 
that  the  justice  had  no  authority  from  the  recognizer  whatever; 
that  he  was  imposed  upon  by  fraud ;  that  the  letter  was  not  in  his 
handwriting,  and  that  it  was  without  his  knowledge  or  consent. 
The  only  question  is  as  to  the  manner  in  which  he  shall  obtain 
relief  from  the  recognizance  taken  by  the  justice,  and  which  ap- 
pears in  regular  and  proper  form  on  his  docket.  On  this  point, 
several  cases  have  been  ruled  which  bear  directly  on  this  case. 
Thus,  in  an  action  of  debt  on  a  recognizance  entered  into  to  obtain 
a  stay  of  execution  upon  a  judgment,  it  is  not  competent  for  a 
defendant  to  give  parol  evidence  to  contradict,  alter  or  explain  the 
original  judgment  in  which  the  recognizance  was  given.  Withers 
v.  Livezey,  (1  Watts  4*  Serg.  433).  Mistake  or  fraud  in  making 
up  a  record  can  neither  be  averred  nor  proved  by  parol  evidence 
in  a  collateral  proceeding,  nor  in  an  action  founded  on  it.  The 
only  mode  of  relief  is  through  the  court  where  the  record  is  thus 
erroneous.  The  record  must  be  received  as  absolute  verity,  and 
speak  for  itself.  If  wrong,  the  only  mode  of  having  it  corrected 
is  by  application  to  the  court  where  the  proceeding  or  judgment 
was  had,  to  have  it  reformed  according  to  the  truth,  or  vacated, 
as  may  be  requisite.  In  no  other  manner  can  a  party  or  privy  to 
the  judgment  or  proceeding  be  relieved.  Morris  v.  Galbreath,  (8 
Watts  166);  Hoffman  v.  Coster,  (2  Whart.  452). 

If,  therefore,  the  recognizance  had  been  taken  in  court,  instead 
of  before  a  justice,  the  authorities  conclusively  show  that  such  a 
defence  would  not  avail  the  defendant,  because  it  would  be  a  con- 
tradiction of  the  record,  which  imports  absolute  verity.  The 
remedy  would  be  by  application  to  the  court  in  which  the  pro- 
ceedings were  had,  to  vacate  or  set  aside  the  recognizance,  or,  if 
there  was  doubt  about  the  fact,  to  direct  an  issue  to  try  it.  Is, 
then,  the  same  principle  applicable  to  a  recognizance  taken  by  a 
justice?  We  are  of  opinion  that  in  this  particular  they  are 
governed  by  the  same  rules.  It  is  true  that  the  proceedings  of  a 
justice  are  not  technically  a  record,  for  the  court  is  not  a  court 
of  record ;  but  they  are  in  the  nature  of  a  record,  and,  being  judi- 
cial proceedings,  they  cannot  be  controverted  collaterally,  or  in  a 
suit  grounded  on  the  judgment  of  the  justice.  Taking  a  recogni- 
zance is  a  judicial  act,  which  cannot  be  questioned  except  by  the 
authority  which  takes  it ;  and  this  principle  is  necessary  to  pre- 
serve uniformity  and  certainty  in  judicial  proceedings.  In  Hasslet 
v.  Ford,  (1  Watts  fy  Serg.  433),  it  is  ruled  that  the  validity  of  a 
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judgment  of  a  justice  of  the  peace  cannot  be  controverted  in  a  col- 
lateral proceeding  by  a  stranger  to  it.  In  the  opinion  it  is  said, 
"  The  justice  is  a  judge  of  a  court  which,  deriving  its  jurisdiction 
from  statutory  grants,  proceeds  in  most  things  according  to  the 
substance  contained  in  the  forms  of  the  common  law ;  and  his 
docket,  as  to  things  adjudicated  by  him,  has  the  conclusiveness  of 
a  record.  So  in  Coffman  v.  Hampton,  (2  Watts  4*  Serg.  377). 
The  docket  of  a  justice  of  the  peace  is  the  best  evidence  to  show 
the  cause  of  action  before  him,  and  parol  evidence  is  inadmissible 
to  contradict  or  vary  it. 

If  the  authorities  above  cited  are  to  be  viewed  as  a  correct 
exposition  of  the  law,  it  would  seem  that  the  proceedings  of  a  jus- 
tice, as  to  their  conclusiveness,  are  placed  on  the  same  platform  as 
the  adjudications  of  a  common-law  court ;  and  it  would  be  difficult 
to  assign  a  reason  for  any  distinction  between  them.  The  rule  is 
founded  in  convenience,  and  is  as  applicable  to  one  tribunal  as  the 
other.  It  follows  from  this  that  the  defendant's  remedy  is  the 
same  as  it  would  have  been,  had  the  recognizance  been  taken  in 
court ;  and  this,  we  have  seen,  would  be  by  application  to  the 
court  to  vacate  it  or  set  it  aside.  In  all  cases,  then,  the  recognizer 
must  apply  for  relief  to  the  justice.  He  cannot  be  permitted  to 
question  its  validity  when  a  suit  has  been  brought  upon  it,  be- 
cause, being  a  judicial  act,  its  verity  cannot  be  contradicted  col- 
laterally. 

Judgment  affirmed. 
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ACTION. 

An  attorncy-at-law,  who,  in  purchasing  a  writ  for  his  client,  is 
charged  and  pays  more  for  it  than  the  law  allows,  cannot  maintain 
in  his  own  name  an  action  against  the  officer  to  recover  the  penalty 
imposed  for  taking  illegal  fees.  Baldwin  v.  Cash,  425. 

AGREEMENT. 

LEASE,  1,  2. 
MERGER. 

AMENDMENT. 

If  a  suit  be  brought  in  the  name  of  A.  B.  and  "  others,"  the  record 
cannot  be  amended  by  striking  out  "  others,"  and  inserting  the  name 
of  another  party,  more  especially  when  the  cause  had  been  previously 
referred  to  arbitrators,  from  whose  award  there  had  been  an  appeal. 
Carskadden  v.  Jf'6ree,  140. 

APPEAL. 

ARBITRATION  AND  AWARD,  6. 

ARBITRATION  AND  AWARD. 

1.  An  award  of  arbitrators  finding  no  cause  of  action,  "as  they 
consider  the  action  to  be  prematurely  brought,"  is  a  finding  for  the 
defendant,  and  a  judgment  upon  it  is  conclusive  of  the  plaintiff's  right, 
the  latter  words  being  rejected  as  surplusage,  as  mere  reasons  for  the 
finding.     Green  v.  Fricker,  171. 

A  mortgage  thus  situate,  and  due  more  than  twenty  years,  forms 
no  defence  to  an  action  to  recover  the  purchase  money  of  land  co- 
vered by  it.  Ibid. 

2.  Upon  a  rule  to  arbitrate,  if  but  one  party  appear  to  choose  the 
arbitrators,  the  number  must  be  fixed  by  the  prothonotary ;  if  fixed  by 
the  prothonotary  and  the  party,  it  is  fatal  to  the  award.    Feehrer  v. 

.Rudy,  183. 

3.  A  personal  service  of  a  rule  of  reference  is  indispensable  in  all 
cases  except  when  the  party  cannot  be  found,  and  has  no  agent  or 
attorney.     Jackson  v.  Wilson,  249. 

4.  A  question  of  boundary  may  be  referred  to,  and  settled  by  arbi- 
trators, whose  award,  when  fairly  made,  is  final  and  conclusive  be- 
tween the  parties ;  nor  is  it  competent  to  affect  the  legal  consequences 
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of  the  award  by  evidence  of  what  the  arbitrators  said  respecting  it 
after  it  was  made.     Brower  v.  Osterhout,  344. 

5.  It  is  competent  for  trustees,  being  the  owners  of  the  legal  title  to 
land,  to  submit  a  question  of  boundary  respecting  it  to  the  award  of 
arbitrators,  and  such  award,  when  made,  is  binding  and  conclusive 
upon  the  cestui  que  trust.    Ibid. 

6.  Since  the  passage  of  the  Act  of  12th  July  1842,  abolishing  im- 
prisonment for  debt,  appeals  from  award  of  arbitrators  are  to  be  en- 
tered without  any  sort  of  bail.    Beers  v.  West  Branch  Bank,  365. 

ASSIGNMENT. 
BANKRUPT. 

1.  In  the  year  1819,  L.  made  a  voluntary  assignment  of  his  estate 
to  F.  for  the  benefit  of  his  creditors.    F.  continued  to  act  in  the  trust 
until  1836,  when  he  was  removed  by  the  Common  Pleas  of  Philadel- 
phia, who  appointed  another  assignee,  and  subsequently  removed  him, 
and  appointed  I.    Upon  the  distribution  of  the  assigned  estate  by  an 
auditor,  to  whom  I.'s  accounts  were  referred,  F.  presented  a  claim 
for  commissions  and  advances  made  by  him  for  the  trust  estate  before 
his  removal ;  and  the  auditor  reported  that  an  issue  was  proper  to  try 
F.'s  right  thereto,  and  the  Common  Pleas  of  Philadelphia  directed  a 
feigned  issue  to  try  such  right.    Upon  the  trial  of  the  issue  in  the 
court  below,  the  jury  were  instructed  that  F.  not  having  settled  his 
account  as  assignee  of  L.  in  the  proper  court,  and  satisfied  such  court 
that  there  was  a  balance  due  to  him  from  the  assigned  estate,  had  no 
legal  or  equitable  claim  which  he  could  enforce  against  the  assigned 
estate  in  the  hands  of  the  subsequently  appointed  assignee.    Held, 
that  the  instruction  was  correct.     Fournier  v.  Ingraham,  27. 

2.  A  transfer  of  personal  property  which  creates  a  trust,  whether 
secret  or  avowed,  in  favour  of  the  grantor,  renders  the  transaction 
fraudulent  and  void  in  legal  contemplation,  even  though  there  may  be 
mingled  with  it  provisions  in  favour  of  preferred  creditors.     Shaffer 
v.  Watkins,  219. 

3.  A  general  assignee  for  the  benefit  of  creditors  is  neither  a  pur- 
chaser nor  the  representative  of  creditors,  such  as  will  be  protected 
by  the  provisions  of  the  statutes  of  the  13  and  27  Eliz.,  the  objects 
of  which  were  to  avoid  those  transfers  of  property  which  were  made 
with  an  intent  to  deceive  creditors  and  purchasers.     Vandyke  v. 
Christ,  373. 

ASSUMPSIT. 

BILLS  OF  EXCHANGE,  &c. 
CONSIDERATION. 

1.  In  an  action  to  recover  the  price  of  work  and  labour  done,  in 
the  absence  of  proof  of  a  specific  contract  between  the  parties  as  to 
price,  it  is  competent  for  the  defendant  to  prove  what  others  received 
for  the  same  kind  of  service.     Holman  v.  Hesler,  313. 

2.  In  an  action  of  assumpsit  to  recover  the  debt  of  a  third  person, 
the  proof  of  the  promise  must  be  clear,  explicit  and  certain,  leaving 
no  room  for  doubt  or  misapprehension. 
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In  such  case  a  book  entry  of  the  debt  and  the  assumption  of  it, 
cannot  be  given  in  evidence,  although  aided  by  the  proof  of  the  clerk 
that  he  would  not  have  made  the  entry  but  by  the  authority  of  the 
person  who  made  the  promise.  Petriken  v.  Baldy,  429. 

ATTACHMENT. 

BILL  OF  DISCOVERT. 
JUDGMENT,  4. 

1.  A  loss  incurred  on  a  fire  insurance  policy,  the  amount  of  which 
is  fixed  by  the  award  of  persons  mutually  chosen  by  the  insured  and 
insurer,  may  be  levied  on  by  attachment  in  execution  as  a  debt  due 
to  the  insured.     Boyle  v.  The  Franklin  Fire  Int.  Co.,  76. 

2.  A  debt  of  a  testator  for  which  the  executor,  who  was  also  a 
residuary  legatee,  had  taken  a  note  in  his  own  name,  may  be  attached 
by  process  of  execution  against  the  executor  for  the  payment  of  his 
own  debt,  it  appearing  that  a  number  of  years  had  elapsed  since  the 
death  of  the  testator,  and  that  there  was  abundance  of  estate  beside 
to  pay  all  debts  and  legacies.     Ross  v.  Cmcden,  376. 

3.  If  a  debt  due  to  the  estate  of  a  testator  be  attached  for  the  pay- 
ment of  the  debt  of  the  executor,  who  is  also  a  residuary  legatee 
under  the  will,  it  is  error  in  the  court  to  quash  the  attachment ;  the 
party  should  plead  to  it,  and  thus  raise  the  question  whether  the  debt 
was  one  of  the  estate,  or  belonged  to  the  executor  himself.     Pleasants 
v.  Cowden,  379. 

4.  A  proceeding  by  attachment  in  the  nature  of  an  execution  to 
levy  stock  of  the  defendant,  which  stands  in  the  name  of  another 
person,  is  rightly  instituted  in  the  county  where  the  garnishee  resides. 
Cowden  v.  West  Branch  Bank,  432. 

5.  A  writ  of  attachment  in  the  nature  of  an  execution  may  issue 
after  the  year  and  day  has  expired  from  the  rendition  of  the  judg- 
ment.    Ogilsby  v.  Lee,  444. 

ATTORNEY  AT  LAW. 
ACTION. 

BAIL. 

JUDGMENT,  2. 

BANK. 

NOTICE,  1. 

BANK  NOTES. 

EXECUTION,  4. 

BANKRUPT. 

A  voluntary  deed  of  assignment,  made  for  the  benefit  of  creditors, 
after  the  passage  of  the  Bankrupt  Law  of  the  19th  August  1841,  and 
which  gives  a  preference  to  one  creditor  over  another,  is  a  fraud  upon 
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BANKRUPT. 

that  law  ;  and  the  assignees  in  bankruptcy  are  entitled  to  recover  the 
assets  thus  previously  transferred.     Cornwella1  Appeal,  305. 

BETTING. 

1.  A  contract  made  about  a  matter  which  is  prohibited  by  statute 
is  void,  though  the  statute  itself  does  not  expressly  declare  that  it 
shall  be  so.     Columbia  Bank  and  Bridge  Co.  v.  Haldeman,  233. 

2.  A  bond  given  to  a  stake-holder  to  indemnify  him  for  giving  up 
to  the  winner  money  deposited  as  a  bet  upon  an  election,  is  void,  and 
there  can  be  no  recovery  upon  it.     Ibid. 

BILL  OF  DISCOVERY. 

The  proceeding  under  the  Act  of  the  16th  June  1836,  relating  to 
executions,  which  authorizes  a  bill  of  discovery,  is  not  confined  to  a 
mere  discovery  of  the  goods,  chattels  and  effects  of  the  defendant,  so 
as  to  enable  the  plaintiff  to  proceed  with  his  execution  ;  but  when  the 
defendant  and  garnishee  are  brought  into  court  by  scire  facias,  and 
interrogatories  are  filed  and  answered,  the  court  may,  if  fraud  be 
discovered,  render  a  joint  judgment  against  the  original  defendant 
and  the  garnishee  for  the  plaintiffs  debt,  upon  which  an  execution 
may  issue  against  them.  Shaffer  v.  Watkins,  219. 

BILL  OF  EXCEPTIONS. 

A  bill  of  exception  to  the  charge  of  the  court,  if  taken  after  the 
verdict,  is  in  time,  if  it  be  sealed  by  the  court  and  sent  up  with  the 
record.  Dock  v.  Hart,  172. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

NOTICE,  1. 

EriDENCE,  4,  7,  8. 

1.  If  a  bank  take  a  draft  as  so  much  money  and  agree  to  pay  the 
note  of  the  person  who  delivers  the  draft,  the  holder  of  the  note 
assenting  afterwards  to  such  arrangement  may  recover  the  amount  of 
the  note  from  the  bank,  the  indebtedness  of  the  maker  of  the  note 
being  a  sufficient  consideration,  and  the  holder  becoming  thereby  the 
party  beneficially  interested  and  entitled  to  sue. 

A  recovery  against  the  holder  of  the  note  will  in  such  case  discharge 
the  bank  from  all  responsibility  to  the  owner  of  the  draft  on  its  promise 
to  him. 

The  identity  of  the  note  referred  to  is  a  question  of  fact  for  the 


If  such  draft  was  received  as  money,  it  is  of  no  importance  that  the 
drawer  failed  before  the  plaintiffs  presented  their  note  for  payment. 
Commercial  Bank  v.  Wood,  89. 

2.  It  is  a  rule  of  commercial  law,  that  when  the  facts  are  ascer- 
tained and  undisputed,  what  shall  constitute  due  diligence  in  commu- 
nicating notice  of  the  dishonour  of  a  bill  or  note,  is  matter  of  law  to 
be  decided  by  the  court.     Brenzer  v.  Wightman,  264. 

3.  Although  a  note  may  not  be  in  form  negotiable,  yet  the  payee 
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may  make  it  so  by  endorsing  it  payable  to  order,  aAer  which  it  be- 
comes, as  between  the  endorser  and  the  holder,  an  inland  bill  of  ex- 
change, in  which  the  endorser  stands  in  the  light  of  a  new  drawer  of 
a  bill  payable  to  the  order  of  the  endorsee ;  and  the  holder,  by  taking 
it  in  this  character,  takes  it  subject  to  all  the  rules  that  regulate  the 
relations  between  endorser  and  endorsee  in  negotiable  instruments. 
Ibid. 

4.  If  there  be  no  time  of  payment  mentioned  in  a  bill,  like  a  note 
payable  at  sight,  a  reasonable  time  is  allowed  to  make  the  demand  on 
the  promiser ;  and  if  he  refuse  to  pay,  immediate  notice  must  be  given 
by  the  holder  to  the  endorser.     Ibid. 

5.  "  We  owe  P.  S.  the  sum  of  83454.22,  it  being  for  powder  fur- 
nished us  by  the  said  P.  S. ;  you  will  please  accept  the  above  and 
oblige  yours,"  directed  to  W.  R.,  who  was  at  the  time  engineer  of  a 
rail-road  company,  has  no  tendency  to  support  an  action  of  assumpsit 
against  the  company  to  recover  the  amount  mentioned  in  it,  and  should 
not  be  received  in  evidence.    Reading  Rail  Road  Co.  v.  Johnson, 
317. 

6.  To  entitle  the  holder  of  an  accepted  draft  to  recover  against  the 
acceptor,  who  did  not  receive  value,  he  must  be  an  innocent  holder 
for  value  and  without  notice  of  the  facts  which  would  be  a  good  de- 
fence as  between  the  drawer  and  acceptor.     Boggs  v.  Lancaster 
Bank,  331. 

7.  The  holder  of  a  protested  bill  may  sue  the  acceptor  or  drawer, 
or  both  ;  but  when  he  has  received  the  amount  from  either,  he  can 
proceed  no  farther  against  the  other.     Ibid. 

8.  The  endorsers  of  a  protested  note  cannot  call  upon  the  holder 
to  sue  the  drawer,  and,  if  he  refuses,  thereby  relieve  themselves  from 
liability.     It  is  their  duty  to  take  it  up,  and  bring  suit  themselves. 
Beebe  v.  West  Branch  Bank,  375. 

9.  Joint  owners  of  a  bill  who  jointly  endorse  the  same,  do  not 
thereby  constitute  themselves  partners  quoad  hoc,  so  that  notice  of  the 
dishonour  of  the  bill  to  one  will  charge  both  :  it  is  but  a  joint  contract, 
and  each  must  have  notice  in  order  to  charge  him.     Sayre  v.  Frick, 
383. 

BOND. 

OFFICIAL  BOND. 

BOOK  ENTRY. 

APSUMPSIT,  2. 
EVIDENCE,  11. 

BOUNDARY. 

ARBITRATION  AND  AWARD,  4,  5. 

BULL. 

TRESPASS. 
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CANAL  COMMISSIONERS. 

The  Act  of  18th  April  1843  authorizing  the  election  of  canal  com- 
missioners is  constitutional  and  valid.  Commonwealth  v.  Clark,  127. 

CASE. 

1.  Case  lies  for  a  present  injury  to  the  freehold ;  and  the  law  im- 
plies damage  from  flooding  the  ground  of  another,  though  it  be  in  the 
least  possible  degree,  and  without  actual  prejudice.     Ripka  v.  Ser- 
geant, 9. 

2.  Trespass  for  seizing  and  carrying  away  goods  does  not  lie  by 
the  owner,  who  at  the  time  has  leased  them  to  a  tenant ;  case  is  the 
proper  remedy.     Filler  v.  Shotwell,  14. 

CASHIER. 

NOTICE,  1. 

CHALLENGE. 
JUROR. 

COMMISSION  MERCHANT. 
DISTRESS. 

CONSIDERATION. 

A  mere  promise  to  pay  the  debt  of  another  without  consideration 
is  not  obligatory,  and  there  can  be  no  recovery  upon  it.  Reading 
Rail  Road  Co.  v.  Johnson,  317. 

CONSTITUTIONAL  LAW. 

CANAL  COMMISSIONERS. 

DEED. 

JUDGMENT,  4. 

An  Act  of  the  Legislature  authorizing  a  Court  of  Oyer  and 
Terminer  to  be  held  in  a  county  by  one  of  the  Judges  of  the  Supreme 
Court  and  two  associate  Judges  of  the  county,  is  contrary  to  the 
provisions  of  the  constitution.  Commonwealth  v.  Flanagan,  68. 

CONTRACT. 

Where  an  entire  contract  for  the  sale  of  lands  is  partially  within 
the  statute  of  frauds,  the  whole  is  avoided  by  it ;  but  it  is  not  avoided 
by  it  when  the  contract  is  proved  and  partly  executed.  Dock  v. 
Hart,  172. 

CONVICTS. 

The  expenses  of  removing  one  who  is  convicted  of  forgery  to  the 
Eastern  Penitentiary,  must  be  paid  out  of  the  State  treasury,  by  the 
provisions  of  the  Act  of  23d  April  1829.  Stephens  v.  Bradford 
Co.,  438. 
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CORPORATION. 

COUNTY  COMMISSIONERS. 
INSURANCE,  1. 

COSTS. 

1.  In  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the 
liability  for  costs  is  determined  by  the  verdict,  without  regard  to  what 
was  the  judgment  of  the  justice.     Holman  v.  Fester,  313. 

2.  If  a  plaintiff  bring  several  suits  before  a  justice  of  the  peace, 
founded  upon  several  causes  of  action,  which  in  the  aggregate  exceed 
in  amount  $100,  and  for  which  one  suit  might  have  been  brought  in 
the  Court  of  Common  Pleas,  he  will  not  be  permitted  to  recover 
more  than  the  costs  of  one  suit,  although  he  himself  may  be  liable 
to  the  officers  for  all  the  costs  which  accrued.     Towanda  Bank  v. 
Bollard,  434. 

COUNTY  BOARD. 

MEMBER  OF  ASSEMBLY. 

COUNTY  COMMISSIONERS. 

MECHANICS  LIEN,  1. 

If  a  county  be  sued,  it  must  be  by  its  corporate  name;  if.  the 
action  be  against  "  The  Commissioners  of  the  County,"  it  is  errone- 
ous. Wilson  v.  Commissioners  of  Huntingdon  Co.,  197. 

DAM. 

CASE,  1. 
LIMITATIONS,  1. 
REVEHSIONEH. 

DEBTOR  AND  CREDITOR. 

ASSIGNMENT. 
GUARANTY. 

1.  A  lien  creditor  who  may  at  law  control  the  application  of  two 
funds,  will  not  be  suffered  to  use  his  legal  advantage  in  a  way  to 
exclude  the  lien  of  another  whose  legal  recourse  is  but  to  one  of 
them  ;  but  this  rule  must  not  be  so  applied  as  to  do  injustice  to  the 
first  lien  creditor.     Bruner's  Appeal,  269. 

2.  If  one  of  two  principal  debtors  binds  himself  to  the  other  to 
pay  the  whole  debt,  and  gives  as  security  a  judgment  therefor,  the 
creditor  of  both  is  entitled  to  the  benefit  of  that  security ;  and  if  there 
be  a  surety  of  the  two  principal  debtors,  who  was  compelled  to  pay 
the  debt,  he  would  be  entitled  to  the  benefit  of  that  security  for  the 
purpose  of  reimbursing  himself.     But  if,  after  the  surety  has  paid 
the  money,  he  takes  a  bond  or  other  security  from  one  of  the  prin- 
cipals therefor,  he  thereby  releases  the  other  principal  and  all  rights 
which  he  might  otherwise  have  to  resort  to  any  security  which  he 
had  previously  given.     CornwelVs  Appeal,  305. 
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DECLARATIONS. 

The  declarations  of  one  under  whom  the  party  to  an  action  of 
ejectment  claims,  made  while  he  owned  the  land,  that  his  title  was 
not  good,  cannot  be  given  in  evidence  to  affect  the  title  of  his  vendee. 
Payne  v.  Craft,  458. 

DEED. 

INTOXICATION. 
LEASE,  1,  2. 
MAYOR. 
PLEADING. 
RECORDING  ACTS. 
SHERIFF'S  DEED. 
TITLE. 

1.  A  reservation  in  a  deed  of  conveyance  which  is  as  large  as  the 
grant  itself,  is  void,  and  the  grant  is  valid.     Shoenberger  v.  Lyon, 
184. 

2.  S.  and  L.  being  tenants  in  common  of  Huntingdon  Furnace 
and  the  lands  appurtenant  thereto,  and  at  the  same  time  owners  of  a 
right  to  dig,  take  and  carry  away  ore  to  be  used  at  Huntingdon 
Furnace,  from  a  tract  of  land  which  belonged  to  a  third  person,  L. 
conveyed  to  S.  all  his  right,  title  and  interest  in  the  said  furnace- 
lands  and  ore-banks,  excepting  and  reserving  "  the  full  undivided 
half  part  of  all  the  iron  ore  which  may  at  any  time  be  found  on  any 
of  the  land  now  belonging  to  Huntingdon  Furnace,  as  hereinafter 
described,  within  not  less  than  the  distance  of  two  miles  from  said 
Huntingdon  Furnace."     Held,  that  this  was  not  a  reservation  of  the 
right  to  take  ore  from  the  bank  on  the  land  which  then  belonged  to 
the  third  person,  although  it  was  not  within  two  miles  of  the  said 
furnace.     Ibid. 

3.  It  is  no  objection  to  the  admission  in  evidence  of  a  deed  of 
conveyance,  that  it  recites  that  another  deed  was  made  at  the  same 
time  conveying  the  same  land,  and  that  the  one  offered  was  made  for 
the  purpose  of  being   recorded  in  Pennsylvania.     Strawbridge  v. 
Cartledge,  394. 

4.  A  plaintiff  in  ejectment  may  prove  by  parol  evidence  that  the 
consideration  paid  for  the  land  was  much  greater  than  that  recited  in 
the  deed  under  which  he  claims  to  recover  it.     Ibid. 

5.  A  deed  of  conveyance  executed  and  acknowledged  in  another 
State  before  a  justice  of  the  peace  and  redbrded  in  Pennsylvania,  is 
no  notice  to  a  subsequent  purchaser  for  a  valuable  consideration. 
Green  v.  Drinker,  440. 

6.  The  possession  of  land  such  as  will  dispense  with  the  necessity 
of  recording  the  deed  for  it,  must  be  such  an  occupancy  as  will  afford 
a  stranger  to  the  title  an  opportunity  of  making  the  necessary  inquiry 
respecting  it.     Ibid. 

7.  The  Act  of  the  16th  April  1840,  made  to  cure  defects  in  the 
acknowledgement  of  deeds,  is  not  to  be  construed  retrospectively  in 
its  operation  so  as  to  affect  the  title  of  third  persons  not  parties  to  it. 
Ibid. 
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DEPOSITION. 

EVIDENCE,  6,  10. 

The  testimony  of  a  witness  taken  upon  a  commission  for  the  pur- 
pose of  proving  the  execution  of  a  paper,  cannot  be  read  in  evidence 
unless  the  paper  be  particularly  described,  identified  and  annexed  to 
the  deposition.  Petriken  v.  Collier,  392. 

DEVISE. 

1.  "It  is  my  will  that  all  the  residue  of  my  estate,  real  and  per- 
sonal, I  give  and  bequeath  unto  my  wife  during  her  natural  life,  to 
do  and  dispose  of  as  she  may  think  best,"  vests  only  a  life  estate  in 
the  wife.     Fisher  v.  Herbell,  63. 

2.  Devise  of  land  to  testator's  son  P.  to  have  and  to  hold  to  him, 
his  heirs  and  assigns  forever,  but  reserving  the  rents  and  profits  to 
the  use  of  testator's  daughter  E.  until  P.  shall  arrive  at  the  age  of 
21,  bequeathing  them  to  his  daughter  during  said  term.     In  case  P. 
should  die  and  leave  no  lawful  issue,  then  devising  the  land  to  E.  if 
she  shall  then  be  living,  and  to  her  heirs  and  assigns  forever ;  and 
if  she  should  die  and  leave  no  lawful  issue,  then  over.     Held,  that 
P.  took  an  estate  in  fee  with  an  executory  devise  over  to  E.,  and  as 
P.  attained  the  age  of  21  and  married  and  had  issue,  his  estate  became 
a  fee-simple  absolute.     Langley  v.  Heald,  96. 

3.  "  I  give  and  bequeath  unto  my  loving  wife  all  my  real  and  per- 
sonal estate  that  I  may  have  been  found  possessed  of  at  my  death,  to 
hold  and  dispose  of  as  she  may  think  best ;  and  that  no  other  person 
is  to  have  any  claim  whatsoever."     Held,  that  the  devisee  took  an 
estate  in  fee-simple.     Culbertson  v.  Duly,  195. 

4.  An  heir-at-law  can  only  be  disinherited  by  express  devise  or 
necessary  implication ;  hence,  in  the  construction  of  a  will  of  doubt- 
ful meaning,  every  fair  intendment  is  to  be  made  in  favour  of  tho 
heir-at-law.     Bender  v.  Dietrich,  284. 

5.  A  testator  thus  devised :  "  I  give  and  bequeath  to  my  son  J.  R. 
S.  during  his  natural  life,  the  rents  and  profits  of  my  farm,  and  at 
his  death  to  his  children  and  their  heirs,  if  he  has  any;  if  not,  to  his 
heirs  in  fee-simple  for  ever."     Held,  that  the  words  "  heirs  in  fee- 
simple  for  ever"  are  words  of  limitation  and  not  of  purchase ;  and 
by  virtue  of  the  rule  in  Shelly's  Case,  vested  in  the  devisee  the  two 
estates  until  the  intervening  contingent  limitation  might  take  effect, 
which  never  did,  he  having  died  unmarried  and  without  issue,  and 
hence  died  seised  of  an  estate  in  fee. 

Such  estate  may  be  levied  and  sold  without  inquisition  or  condem- 
nation during  the  life  of  the  devisee,  for  when  the  estate  is  uncertain 
as  to  duration,  no  inquisition  is  necessary.  Stewart  v.  Kenover, 
288. 

DISCOVERY. 

BILL  OF  DISCOVERT. 

DISTRESS. 

Goods  consigned  to  a  commission  merchant  to  be  stored  or  sold 
are  not  subject  to  a  distress  for  rent  or  execution  for  the  debt  of  the 
vn.— 61  SQ 
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DISTRESS. 

consignee ;  but  if  he  have  not  the  character  of  a  commission  mer- 
chant, and  it  do  not  clearly  appear  on  what  terms  or  for  what  pur- 
pose the  goods  were  consigned,  the  law  is  otherwise.  Sevan  v. 
Crooks,  452. 

DRUNKARD. 

INTOXICATION. 

A  person  found  by  inquisition  to  be  an  habitual  drunkard,  is  not 
thereby  deprived  of  his  power  to  perform  the  office  of  executor  or 
administrator.  Sill  v.  M'Knight,  244. 

EJECTMENT. 
DEED,  4. 

EVIDENCE,  12,  13. 
IMPROVEMENT. 
TITLE. 

1.  Though  a  former  verdict  in  ejectment  between  the  same  parties 
ought  not  as  a  general  rule  to  control  the  verdict  in  another,  yet  if 
the  latter  is  delayed  for  more  than  20  years  after  the  facts  occurred, 
the  former  verdict  ought  not  to  be  disturbed.     Wilson  v.  Bigger, 
111. 

2.  To  give  effect  to  two  verdicts  and  judgments  in  ejectments  as  a 
bar  to  another,  it  is  necessary  not  only  that  they  should  have  been 
for  the  same  land,  and  between  the  same  parties  or  those  claiming 
under  them,  but  that  they  should  have  been  upon  the  same  title. 
Treaster  v.  Fleisher,  137. 

3.  Upon  a  verdict  and  judgment  in  ejectment  by  a  vendor  against 
a  vendee,  to  compel  the  payment  of  the  purchase  money  and  a  con- 
ditional verdict  and  judgment,  after  the  time  for  the  performance  of 
the  condition  has  passed  and  the  plaintiff  has  taken  possession  by  an 
execution,  he  again  becomes  the  absolute  owner.     Ibid. 

4.  In  an  action  of  ejectment  by  several  plaintiffs,  some  of  them 
may  suffer  a  non-suit,  and  the  trial  proceed  to  verdict  and  judgment 
for  the  others.     O'Keson  v.  Silverthorn,  246. 

5.  In  ejectment  the  verdict  must  be  certain  in  its  description  of  the 
premises  recovered ;  if  it  be  of  part  of  a  tract  of  land,  it  must 
describe  it  by  reference  to  something  of  a  permanent  and  public 
nature,  such  as  a  line  marked  upon  the  ground,  a  recorded  deed,  or 
a  diagram  filed  of  record  with  the  verdict.     A  verdict  for  the  land 
"  which  lies  west  of  the  line  testified  to  by  R.  S."  is  bad.    Ibid. 

ERROR. 

BILL  OP  EXCEPTIONS. 

1.  A  writ  of  error  can  only  be  sued  out  by  one  who  is  interested 
in  the  judgment  which  he  seeks  to  review.     Steel  v.  Bridenbach, 
150. 

2.  If  the  court  be  requested  to  charge  the  jury  upon  certain  points 
arising  out  of  an  allegation  of  fraud,  and  the  record  do  not  sustain 
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the  allegation  of  fact,  the  court  will  not  inquire  into  the  correctness 
or  incorrectness  of  the  instruction  of  the  court  to  the  jury.  Straw- 
bridge  v.  Cartledge,  394. 

EVIDENCE. 

DECLARATIONS. 
EXECUTION,  1,  3. 
LAND  OFFICE. 
UNSEATED  LAND,  3,  5,  7. 

1.  In  a  suit  by  the  sheriff  against  a  purchaser  at  sheriff's  sale  to 
recover  damages  for  breach  of  the  contract  of  sale,  the  writs  of  alias 
and  pluries  venditioni  exponas  are  not  evidence  without  the  record  of 
the  judgment. 

But  if  they  are  admitted,  the  error  is  cured  by  afterwards  reading 
the  record  in  evidence.     Gaskell  v.  Morris,  32. 

2.  Parol  evidence  may  be  given  of  a  written  notice  delivered  to  a 
party  to  pay  money,  and  the  contents  thereof,  without  showing  notice 
to  produce  the  notice  on  the  trial.     Ibid. 

3.  Written  conditions  of  sheriff's  sale  held  evidence  where  they 
were  read  aloud  by  the  sheriff's  agent  at  the  opening  of  the  sale,  and 
some  evidence  was  given  that  the  defendant  was  present  before  and 
during  the  sale,  and  there  was  proof  that  he  signed  a  written  acknow- 
ledgment that  he  had  become  the  purchaser.     Ibid. 

4.  An  endorser  of  a  draft  is  a  witness  for  the  plaintiff  to  prove  its 
appropriation  by  the  owner  to  the  payment  of  a  note  to  the  plaintiff 
and  its  receipt  by  the  defendant  for  that  purpose,  as  he  swears  against 
his  own  interest,  being  liable  to  the  defendant  on  his  endorsement  if 
the  plaintiff  recover,  unless  he  was  released  by  neglect  of  notice,  in 
which  case  he  has  no  interest  at  all.     Commercial  Bank  v.  Wood, 
89. 

5.  In  a  suit  against  a  bank,  a  letter  addressed  to  the  plaintiff  and 
signed  by  a  third  person,  but  written  for  him  by  the  president  of  the 
bank,  stating  a  deposit  of  money  with  the  defendants  on  the  plaintiff's 
account,  is  evidence  for  the  plaintiff.     Ibid. 

So  also  is  a  letter  written  by  a  different  person,  but  mentioned  and 
referred  to  in  the  letter  to  the  plaintiff.     Ibid. 

6.  A  witness  may  in  his  deposition,  after  setting  forth  the  terms 
and  conditions  of  a  contract  for  payment  of  money  by  the  defendant, 
go  on  to  state  that  these  several  payments  were  agreed  to  without  any 
contingency  or  condition,  the  same  having  been  absolute  and  certain. 
Ibid. 

7.  To  show  the  value  of  an  eastern  draft  at  Cincinnati,  testimony 
of  a  witness  that  at  the  date  in  question  eastern  drafts  payable  at  sight 
in  Philadelphia  were  selling  in  Cincinnati  for  a  premium,  as  this  de- 
ponent was  informed  and  believes,  is  admissible,  where  the  subsequent 
evidence  of  the  witness  shows  the  defendant  took  the  draft  without 
discount,  though  it  had  then  some  time  to  run,  and  the  witness  would 
not  allow  a  discount  on  the  ground  he  had  stated.     Ibid. 

8.  A  witness  for  the  plaintiff  may  state  that  he  received  no  value 
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as  endorser  of  a  note,  and  that  no  measures  had  been  taken  against 
him  on  it,  though  the  plaintiff  gave  no  evidence  on  that  point,  where 
the  witness  previously  testified  that  if  he  endorsed  the  note  it  was 
merely  as  agent.  Ibid. 

9.  To  receive  evidence  of  the  contents  of  a  written  paper  in  the 
possession  of  the  opposite  party,  without  previous  notice  to  produce  it, 
is  illegal ;  but  the  illegality  is  cured  by  subsequent  proof  by  the  ob- 
jecting party  that  no  such  paper  ever  existed.     Reading  Rail  Road 
Co.  v.  Johnson,  317. 

10.  A  deposition  taken  upon  a  notice  not  signed  by  any  one,  but 
regularly  served  upon  the  opposite  party,  cannot  be  read  in  evidence. 
JIT Donald  v.  Adams,  371. 

11.  If  a  plaintiff  in  an  action  brought  to  recover  the  amount  of  a 
book-account  be  sworn  to  prove  the  character  of  his  book  which  con- 
tains the  account,  it  is  competent  for  the  defendant  to  give  evidence  of 
his  character  for  truth,  and  to  discredit  his  books  by  showing  them  to 
be  unworthy  of  confidence.     Barber  v.  Bull,  391. 

12.  In  an  action  of  ejectment,  a  connected  draft  of  adjoining  lands, 
certified  from  the  surveyor-general's  office,  is  competent  evidence  to 
show  location  and  boundary.     So  also  are  the  field-notes  of  the  de- 
puty-surveyor.    Payne  v.  Croft,  458. 

13.  In  an  action  »of  ejectment  against  one  who  claims  title  under 
an  intestate  upon  a  judgment  against  his  administrators,  and  a  sheriff's 
sale  thereupon,  it  is  not  competent  for  the  plaintiff  to  give  evidence  to 
prove  that  the  administrators  had  assets  in  their  hands  sufficient  to 
pay  the  judgment  and  avoid  the  sale.    Ibid. 

EXECUTION. 

DISTRESS,  1. 
PARTNER. 

1.  The  sheriff  having  in  his  hands  two  executions,  one  issued  21st 
September,  the  other  the  26th  October  1842,  returned  the  latter  levied 
subject  to  a  prior  levy,  and  the  former  levied  as  per  inventory  and 
sold  for  $508.23.     Held  this  return  was  conclusive  as  to  the  rights 
of  the  former  execution,  and  parol  evidence  was  not  admissible  to 
show  that  the  latter  execution  creditor  was  entitled  to  the  money. 

But  parol  evidence  may  be  given  in  such  case  to  show  a  private 
arrangement  between  the  first  execution  creditor  and  the  defendant/ 
unknown  to  the  sheriff,  not  to  have  a  sale  of  the  defendant's  goods, 
and  this  is  not  inconsistent  with  the  sheriff's  return.     Flick  v.  Trox- 
sell,  65. 

2.  If  two  executions  be  placed  in  the  hands  of  the  sheriff  at  differ- 
ent times,  and  he  make  a  levy  of  the  defendant's  personal  property, 
and  a  sale  upon  that  which  came  to  his  hands  last,  he  must  appro- 
priate the  money  to«it,  and  not  to  the  first,  upon  which  he  had  en- 
dorsed  or  attached  no  levy.     McClelland  v.  Slinglujf,  134. 

3.  In  an  action  against  the  sheriff  for  misappropriating  money 
made  upon  a  fieri  facias  which  he  had  in  his  hands,  and  which  he 
had  returned  without  a  levy,  it  is  not  competent  for  him  to  prove  by 
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parol  that  a  levy  was  actually  made  upon  it ;  nor  to  give  in  evidence 
a  written  levy  of  the  property,  out  of  which  the  money  was  made, 
which  had  remained  in  his  possession  until  the  time  of  the  trial. 
Ibid. 

4.  A  sheriff's  acceptance  of  bank-notes  in  payment  of  an  execution 
discharges  it ;  and  if  the  notes  afterwards  become  worthless,  he  must 
account  to  the  party  in  cash.     Harper  v.  Fox,  142. 

5.  If  the  owner  of  a  tract  of  land  purchase  a  small  piece  of  land 
adjoining  it  for  the  purpose  of  using  it  in  connection  with  the  larger 
tract,  he  thereby  makes  it  a  part  of  the  whole ;  and  a  levy  and  sale 
by  the  sheriff  of  the  tract  of  land,  without  any  description  of  the  part 
purchased,  will  convey  the  whole  to  the  purchaser.     Suckholder  v. 
Sigler,  154. 

6.  Lands  cannot  be  levied  or  sold  by  virtue  of  a  writ  of  execution 
in  the  nature  of  a  fieri  facias  issued  out  of  the  Orphans'  Court  in 
pursuance  of  the  13th  section  of  the  Act  of  29th  March  1832,  but 
personal  property  only.     Orphans1  Court  v.  Wopdburn,  162. 

7.  A.  fieri  facias  and  alias  fieri  facias  cannot  legally  issue  and  be 
made  returnable  to  the  same  term.     Shaffer  v.  Watkins,  219. 

8.  If  a  fieri  facias  be  issued  and  levied  upon  personal  property, 
and  the  defendant  give  a  bond  to  entitle  him  to  a  stay  of  the  execution 
for  one  year  in  pursuance  of  the  provisions,  of  the  Act  of  the  12th 
July  1842,  and  the  same  is  so  returned  by  the  sheriff,  and  within  the 
year  an  execution  issue  at  the  suit  of  another  plaintiff,  and  the  same 
property  is  levied  and  sold,  the  first  execution  will  be  entitled  to  the 
proceeds  of  the  sale.     SedgwicVs  Appeal,  260. 

9.  In  the  case  of  the  proceeds  of  a  sheriff's  sale  of  land,  brought 
into  court  for  appropriation,  any  creditor,  having  a  claim  upon  the 
fund,  who  alleges  there  are  facts  in  dispute,  has  a  right  to  an  issue 
and  trial  by  jury,  of  which  the  court  cannot  deprive  him.     ReigarCs 
Appeal,  267. 

10.  The  neglect  of  the  sheriff  to  levy  upon  the  personal  property 
of  a  defendant  in  an  execution,  and  suffering  the  same  to  be  carried 
away  and  disposed  of  by  the  defendant  himself,  will  not  prejudice  the 
claim  of  the  plaintiff  founded  upon  his  judgment  as  a  lien  upon  the 
defendant's  real  estate.     Moore's  Appeal,  298. 

EXECUTORS  AND  ADMINISTRATORS. 
DRUNKARD. 
JUDGMENT,  5,  7. 
LIMITATIONS,  3. 

1.  An  administrator  cannot  become  the  purchaser  of  real  estate, 
directly  or  indirectly,  at  a  sale  made  by  himself  in  pursuance  of  an 
order  of  the  Orphans'  Court.     Chronister  v.  Bushey,  152. 

2.  It  is  irregular  for  a  register  to  grant  letters  of  administration  to 
himself,  and  to  take  his  bond  with  sureties ;  but  having  done  so,  he 
and  his  sureties  are  liable  upon  such  bond  to  any  one  interested  in  the 
estate  upon  which  the  letters  were  granted.     Zeigler  v.  Sprenkle, 
175. 

2Q* 
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3.  An  administrator  de  bonis  non  cum  testamento  annexo  and  his 
sureties  are  liable,  and  may  be  sued  upon  their  administration  bond, 
for  money  which  arose  out  of  the  sales  of  the  real  estate  of  the  testa- 
tor, made  in  pursuance  of  the  directions  of  his  will.     Ibid. 

4.  The  reasons  for  which  the  Orphans'  Court  may  dismiss  execu- 
tors, or  require  them  to  give  security,  besides  those  of  lunacy  and 
drunkenness,  are  prescribed  by  the  Act  of  29th  March  1832 ;  and 
that  they  sold  the  real  estate  of  their  testator,  and  became  themselves 
the  purchasers,  is  not  one  of  them.     Webb  v.  Dietrich,  401. 

EXECUTORY  AGREEMENT. 
LEASE,  2. 

FEE-BILL. 

ACTION. 

1.  By  the  fee-bill  of  1821,  the  prothonotary  is  entitled  to  the  fee 
of  75  cents  for  a  writ  of  replevin.     Baldwin  v.  Cash,  425. 

2.  For  a  rule  to  take  depositions  under  the  seal  of  the  court,  the 
prothonotary  is  entitled  to  receive  only  the  fee  of  25  cents.     Cash  v. 
Baldwin,  426. 

3.  The  Act  of  the  29th  March  1827,  which  requires  the  prothono- 
tary to  keep  a  docket  in  which  all  judgments  shall  be  entered,  does 
not  impose  any  penalty  upon  the  officer  for  receiving  the  fee  pro- 
vided by  the  Act  to  be  paid,  before  the  service  is  performed.     Bald- 
win v.  Cash,  427. 

FRAUDS. 

CONTRACT. 

FURNACE. 

DEED,  2. 

GUARANTY. 

DEBTOR  AND  CREDITOR,  2. 

If  a  promise  be  made  to  pay  the  debt  of  another  if  the  creditor 
will  take  the  debtor's  note  payable  at  a  distant  day,  the  promisor 
must  have  notice  that  the  proposition  is  acceded  to,  and  the  note 
accepted,  otherwise  he  will  not  be  liable  on  his  guarantee.  Patterson 
v.  Reed,  144. 

GUARDIAN  AND  WARD. 
TAXES. 

1.  It  is  a  bad  practice  for  guardians  to  settle  with  their  wards  after 
they  come  of  age  and  take  a  release;  they  ought  to  settle  their 
account  in  court  and  have  it  approved. 

Yet  if  the  ward  receives  the  amount  due  to  him  and  releases  the 
guardian,  he  ought  not  to  trouble  him  afterwards  without  pointing 
out  some  mistake  or  fraud  to  his  prejudice,  especially  after  a  lapse  of 
four  years  and  other  circumstances. 
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Notwithstanding  such  release,  however,  if  the  ward  accepted  bank- 
stock  from  the  guardian  at  the  price  he  gave  for  it,  which  was  above 
its  then  market  value,  the  guardian  is  bound  to  make  good  the  dif- 
ference. Lukens's  Appeal,  48. 

2.  It  is  wrong  in  a  guardian  to  invest  his  ward's  money  in  stock 
in  his  own  name ;  if  he  does,  equity  would  give  the  ward  the  right 
to  the  stock  if  it  rose  in  value,  and,  if  it  fell,  make  the  guardian  pay 
with  legal  interest.     Ibid. 

3.  If  a  guardian  trade  with  his  ward's  money,  or  use  it  so  as  to 
make  compound  interest,  he  will  be  charged  with  compound  interest. 
So,  if  he  be  expressly  directed  by  will,  or  be  guilty  of  misfeasance 
or  negligence ;  but  the  general  rule  is  in  favour  of  simple  interest 
only.     Ibid. 

4.  Where  ejectment  for  the  whole  of  a  tract  of  land  was  brought 
by  a  guardian  on  behalf  of  his  ward,  who  claimed  it  as  conveyed  to 
his  father  by  his  grandfather,  and  the  verdict  and  judgment  were  for 
the  defendant,  and  on  the  application  of  the  guardian  and  one  of  the 
five  heirs  of  the  grandfather,  the  Orphans'  Court  decreed  a  sale, 
because  it  could  not  be  divided,  and  the  tract  was  sold  to  a  purchaser, 
and  the  guardian  received  the  minor's  share  of  the  purchase  money 
and  paid  the  balance,  deducting  expenses  of  maintenance,  to  the 
minor  on  his  arrival  at  21,  it  was  held,  that  the  minor  was  concluded 
from  contesting  the  title  of  the  purchaser.     Wilson  v.  Bigger,  111. 

5.  A  promise  "  to  the  guardians  of  the  minor  children  of  A.  B." 
is  a  promise  to  the  minors,  and  should  be  sued  in  their  name. 
CarsJcadden  v.  WGhee,  140. 

HABEAS  CORPUS. 

The  relator  on  a  writ  of  habeas  corpus  had  been  bound  over  by 
the  Court  of  Quarter  Sessions  during  its  session  to  answer  thereat  a 
charge  of  misdemeanor,  &c.  Held,  that  the  case  came  under  the 
provisions  of  the  6th  section  of  the  Act  of  February  8th  1785,  and 
the  writ,  if  returnable  at  all,  must  be  to  the  Judges  of  the  Court  of 
Quarter  Sessions,  who  alone  have  jurisdiction  until  after  the  end  of 
the  term  or  session.  Commonwealth  ex.  relat.  Jack  v.  The  Sheriff, 
108. 

HUSBAND  AND  WIFE. 

1.  Where  the  husband  disagreed  with  his  wife  and  separated  from 
her,  and  the  state  of  feeling  between  them  was  hostile,  and  he  was 
absent  in  a  distant  State,  the  mere  circumstance  of  the  wife's  having 
possession  of  the  husband's  bond  does  not  cause  a  presumption  that 
he  delivered  it  to  her  with  authority  to  receive  the  interest  upon  it. 

Nor  is  such  presumption  raised  by  the  husband's  having  turned 
her  away  without  reasonable  cause  and  without  providing  the  means 
of  support.  Walker  v.  Simpson,  83. 

2.  The  husband  is  not  liable  for  money  lent  to  the  wife  to  procure 
necessaries,  unless  at  his  request ;  and  it  is  the  same  as  to  an  infant. 

But  in  equity,  if  a  debtor  to  the  husband  has  paid  money  to  the 
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wife  and  she  used  it  for  necessaries,  where  the  husband  turned  her 
away  without  cause,  the  debtor  is  permitted  to  stand  in  the  place  of 
the  creditor  and  defalk  the  money  advanced  in  a  suit  for  the  debt. 
Ibid. 

3.  Unless  it  be  shown  the  husband  turned  away  his  wife  without 
cause,  he  will  not  be  liable  for  necessaries  furnished  her.     Ibid. 

4.  If  a  husband  and  wife  join  in  the  sale  and  conveyance  of  the 
real  estate  of  the  wife,  and  the  husband  receive  the  purchase  money, 
he  receives  it  as  his  own,  and  the  law  does  not  raise  any  implied 
trust  in  favour  of  the  wife.     And  if  the  purchase  money  be  applied 
to  the  purchase  of  other  real  estate,  and  the  conveyance  be  to  the 
husband  and  his  heirs,  upon  his  death  the  wife  has  no  peculiar  equity 
arising  out  of  the  circumstances.     Benedict  v.  Montgomery^  238. 

IMPROVEMENT. 

If  one  in  possession  of  land  makes  large  and  valuable  improve- 
ments upon  it  with  notice  of  an  outstanding  title  in  another,  it  clothes 
him  with  no  equity  with  which  he  can  defend  himself  in  an  ejectment 
founded  upon  that  title.  Paden  v.  Akin,  456. 

INDICTMENT. 

If  murder  be  committed  in  the  perpetration  of  arson,  rape,  bur- 
glary or  robbery,  it  is  not  necessary  that  it  should  be  so  set  out  in  the 
indictment.  Commonwealth  v.  Flanagan,  415. 

INFANT. 

JUDGMENT,  1. 

INJUNCTION. 

1.  An  injunction  will  not  be  granted  to  restrain  an  individual  from 
exercising  the  office  of  school  director,  who  has  accepted  the  office  of 
commissioner  of  an  incorporated  district.     The  question  of  his  right 
to  exercise  the  duties  of  the  office  must  be  tried  by  proceedings  on  a 
writ  of  quo  warranto,  which  affords  an  ample  legal  remedy.     Hagner 
v.  Heyberger,  104. 

2.  Equity  has  no  jurisdiction  with  regard  to  the  election  or  a  mo- 
tion of  corporators,  nor  in  case  of  a  public  officer  de  facto  of  a  muni- 
cipal character.     Ibid. 

3.  The  English  chancery  can  by  injunction  restrain  the  commission 
of  acts  contrary  to  equity.     The  limited  chancery  powers  of  the 
courts  of  Pennsylvania  extend  only  to  prevent  acts  contrary  to  law. 
Ibid. 

INSOLVENT. 

The  discharge  and  assignment  of  an  insolvent  debtor  vests  in  his 
assignees  the  distributive  share  of  an  intestate  estate  to  which  he  is 
entitled  in  right  of  his  wife  after  the  death  of  the  widow.  Shuman 
v.  Reigart,  168. 
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ATTACHMENT,  1. 

1.  It  is  one  of  the  principles  of  a  mutual  insurance  company  that 
a  party  insured  shall,  ipso  facto,  be  a  member  of  the  corporation, 
and,  as  such,  bound  by  all  its  by-laws :  hence,  one  which  makes  the 
surveyor  of  the  company  the  agent  of  the  insured,  relieves  the  com- 
pany from  responsibility  in  consequence  of  the  inaccuracy  of  the  sur- 
vey, or  its  want  of  compliance  with  the  requisitions  of  the  by-laws. 
Susquehannah  Insurance  Co.  v.  Perrine,  348. 

2.  If  the  particulars  of  description  which  are  required  by  the  by 
laws  of  a  mutual  insurance  company  to  be  stated  in  the  application  be 
omitted,  the  policy  granted  upon  it  creates  no  liability  on  the  part  of 
the  company.    Ibid. 

INTESTATE. 

PARTITION. 

INTOXICATION. 

DRUNKARD. 

One  reduced  to  such  extreme  debility  by  intoxication  as  to  be  un- 
able to  rise  or  sit  up  in  bed  unless  supported,  and  to  hold  a  pen  or 
make  a  mark  unless  the  pen  and  hand  are  held  for  him,  can  no  more 
execute  a  conveyance  of  his  property  than  if  intoxicated.  Wilson  v. 
Bigger,  111. 

ISSUE. 

EXECUTION,  9. 

JUDGMENT. 

1.  In  an  action  of  debt  founded  upon  a  judgment  confessed  before 
a  justice  of  the  peace,  the  defendant  may  plead  that  he  was  an  infant 
when  the  judgment  was  obtained,  and  avail  himself  of  it  as  a  defence. 
Etter  v.  Curtis,  170. 

2.  If  the  plaintiff  in  a  judgment  become  the  bail  of  the  defendant 
in  a  subsequent  judgment  to  entitle  him  to  a  stay  of  execution,  he 
does  not  thereby  postpone  the  lien  of  his  own  judgment  to  the  subse- 
quent one,  nor  is  he  thereby  prevented  from  assigning  his  judgment 
to  another,  with  all  its  right  to  priority.     Gardner's  Appeal,  295. 

3.  It  is  the  duty  of  a  plaintiff  to  see  that  his  judgment  is  rightly 
.    entered ;  for  if  the  officer,  in  entering  it,  omits  the  initial  letter  in  the 

defendant's  name,  which  distinguishes  him  from  others  of  the  same 
name,  whereby  a  purchaser  of  the  defendant's  real  estate  was  deceived, 
although  the  judgment  would  be  binding  as  between  the  original  par- 
ties to  it,  there  could  be  no  recovery  from  the  purchaser  as  a  terre- 
tenant.  Wood  v.  Reynolds,  406. 

4.  The  Act  of  Congress  made  to  carry  out  the  4th  article  and  1st 
section  of  the  federal  constitution,  which  declares  that  judicial  records 
proved  in  the  manner  prescribed  "  shall  have  such  faith  and  credit 
given  to  them  in  any  court  within  the  United  States,  as  they  have  by 
law  or  usage  in  the  courts  of  the  State  from  whence  they  are  or  shall 

vn.— 62 
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be  taken,"  does  not  preclude  inquiry  into  the  jurisdiction  of  the  court, 
or  the  right  of  the  State  to  confer  it. 

Held,  therefore,  that  a  judgment  on  foreign  attachment,  affecting 
to  bind,  not  only  the  property  attached,  but  the  persons  of  defendants 
not  citizens  of  the  State  or  within  its  precincts  at  the  time,  is  to  be 
treated  as  a  nullity  by  a  court  in  another  State,  which  is  called  on  to 
enforce  it  by  action,  though  it  would  bind  the  persons  of  the  defendants 
in  the  courts  and  by  the  laws  of  the  State  in  which  it  was  rendered. 
Steel  v.  Smith,  447. 

5.  A  judgment  obtained  against  the  administrators  of  an  intestate 
within  seven  years  after  his  death,  and  revived  by  a  note  made  upon 
the  record  of  the  original  judgment,  of  the  agreement  of  the  parties 
for  that  purpose,  made  within  every  five  years,  is  such  a  due  prosecu- 
tion of  the  claim  as  will  preserve  the  lien  of  the  debt  upon  the  lands 
of  the  intestate,  according  to  the  provisions  of  the  Act  of  1797. 
Payne  v.  Craft,  458. 

6.  The  Acts  of  Assembly  of  1798,  1827  and  1828,  limiting  and 
regulating  the  liens  of  judgments,  are  not  applicable  to  such  as  are 
originally  obtained  against  the  representatives  of  deceased  debtors. 
Ibid. 

7.  Previously  to  the  Act  of  24th  February  1834,  a  suit  and  judg- 
ment against  the  administrators  of  a  deceased  debtor,  whether  adverse 
or  by  confession,  bound  the  lands  of  the  intestate  without  notice  to  the 
heirs,  and  a  sheriff's  sale  upon  such  judgment  conferred  a  good  title 
upon  the  purchaser.     Ibid. 

JUROR. 

The  expression  of  an  opinion  by  a  juror,  with  regard  to  the  guilt 
or  innocence  of  a  defendant  before  he  is  called  to  the  box,  is  a  good 
cause  of  challenge,  but  after  trial  it  is  tiot  a  sufficient  cause  for  grant- 
ing a  new  trial.  If  the  juror  had  prejudged  the  case,  leaving  his  mind 
unopen  to  conviction,  it  would  be  a  good  cause  to  set  the  verdict  aside. 
Commonwealth  v.  Flanagan,  415. 

JUSTICE  OF  THE  PEACE. 
COSTS. 

JUDGMENT,  1. 
TRESPASS. 

A  notice  to  a  justice  of  the  peace  that  he  may  tender  amends  before 
suit  brought,  must  specify  the  nature  and  circumstances  of  the  injury 
to  be  redressed ;  but  a  circumstance  unnecessarily  set  out,  as  the  date 
of  an  Act  of  Assembly,  which  he  violated  and  thereby  incurred  the 
penalty,  must  be  as  set  out,  otherwise  the  plaintiff  cannot  recover. 
Stansbury  v.  Bertron,  362. 

LAND  OFFICE. 

A  certificate  of  the  proper  officer  that  "  the  above  is  a  true  copy  of 
the  proceeding  had  in  the  above  case  as  recorded  in  minute-book  re- 
maining in  the  office  of  the  Secretary  of  the  Land-Office,"  &c.,  is 
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sufficient  evidence  of  its  being  a  true  copy  of  the  whole  record,  unless 
it  appear  otherwise  from  the  record  itself.  Harper  v.  The  Farmer? 
and  Mechanic^  Bank,  204. 

LEASE. 

1.  Whether  an  informal  instrument  transferring  an  interest  in  real 
estate  shall  be  construed  a  conveyance,  or  only  an  agreement,  depends 
not  on  any  particular  words  and  phrases,  but  on  the  intention  of  the 
parties  derived  from  the  instrument  itself,  and,  when  that  is  doubtful, 
from  the  circumstances  attending  it.     Kenrick  v.  Smick,  41. 

2.  Where  an  instrument  purported  to  lease  lots  to  the  trustees  of  a 
church  and  their  successors  for  ever,  on  condition  of  paying  a  certain 
semi-annual  sum  to  the  grantor,  his  heirs,  &c.,  besides  taxes,  &c., 
with  condition  to  be  null  and  void  on  neglect  to  pay  for  three  months 
when  due  and  ten  days'  written  notice ;  and  authorized  them  to  lease 
in  any  manner  not  inconsistent  with  the  conditions,  and  to  collect  all 
rents  due  or  to  accrue ;  and  by  a  memorandum  shortly  after  attached, 
if  within  seven  years  they  paid  the  principal  money,  with  all  rent 
and  expenses,  the  grantor  would  give  them  a  deed  in  fee-simple  of  the 
aforesaid  leased  property ;  held  to  be  an  executory  agreement  only. 
Ibid. 

3.  Lease  for  years  granted  on  condition  to  be  null  and  void,  be- 
comes so  ipso  facto  by  the  breach  of  the  condition,  and  cannot  be  set 
up  by  recognition.     Ibid. 

LEGACY. 

•     ATTACHMENT,  2,  3. 

1.  A  legacy  which  the  testator  directed  to  be  paid  "out  of  his  es- 
tate" is  not  thereby  made  a  charge  upon  his  lands  devised,  although 
at  the  time  of  his  death  there  are  no  other  assets  out  of  which  it  might 
be  paid.     Brookhart  v.  Small,  229. 

2.  If  a  legatee,  being  the  executrix,  prove  the  will  and  accept  a  be- 
quest under  it,  she  will  thereby  be  equitably  estopped  from  asserting 
a  claim  in  hostility  to  other  provisions  of  the  will.    Benedict  v.  Mont- 
gomery, 238. 

3.  A  testatrix  bequeathed  a  legacy  to  her  daughter  under  the  follow- 
ing contingency : — "And  in  case  she  lives  unmarried  to  the  age  of 
twenty-five  years,  then  the  whole  amount,  principal  and  interest,  to  be 
paid  to  her ;  or  the  whole  amount  to  be  paid  to  her  on  the  birth  of 
issue.     But  in  case  she  dies  before  the  age  of  twenty-five,  or  without 
issue  born,  then   to  be  divided  equally  between  my  sister  H.  and 
brothers  W.  and  G."     The  daughter  married  and  died  without  issue 
after  the  age  of  twenty-one,  and  before  she  arrived  at  twenty-five : 
Held,  that  the  limitation  over  to  the  sister  and  two  brothers  was  not 
too  remote,  but  took  effect :  the  word  "  or"  being  construed  and,  the 
contingency  must  happen  within  a  life  or  lives  in  being,  and  twenty- 
one  years  afterwards ;  and  it  is  therefore  good  by  way  of  executory 
devise.     Held  also,  that  such  legacy  was  so  vested  in  the  sister  and 
brothers  of  the  testatrix,  as  to  be  transmissible  to  their  personal  repre- 


492  INDEX. 

LEGACY. 

-  sentatives  in  the  event  of  their  death  before  the  daughter  of  the  testa- 
trix.    Kelso  v.  Dickey,  279. 

4.  A  testator,  after  giving  several  specific  devises  and  pecuniary 
legacies  to  his  children  and  grandchildren,  devised  and  bequeathed  all 
the  remainder  of  his  estate,  real  and  personal,  to  his  son,  "  he  to  pay 
all  my  debts;  to  pay  my  daughter  E.,  and  all  my  other  bequests." 
Held,  that  the  legacies  were  charged  upon  the  real  estate  thus  devised 
to  his  son,  and  were  entitled  to  be  paid  out  of  the  proceeds  of  the  sale 
of  the  land  by  the  sheriff,  as  the  property  of  the  son,  in  preference  to 
his  lien  creditors.     Bank  v.  Donaldson,  407. 

5.  If  a  legatee  connives  at  or  becomes  a  party  to  a  transaction 
which  constitutes  a  devastavit  on  the  part  of  an  executor,  he  will  not 
afterwards  be  permitted  to  take  the  amount  of  his  legacy  out  of  the 
assets  of  the  estate  to  the  prejudice  of  creditors,  legatees  or  persons 
interested,  who  are  likely  to  suffer  by  such  devastavit.     Ibid. 

LIEN. 

DEBTOR  AND  CREDITOB,  1. 

EXECUTION. 

JUDGMENT,  2,  6. 

MECHANICS'  LIEN. 

MORTGAGE,  2,  3,  5. 

PARTITION,  2. 

A  warehouse-man  has  a  specific,  not  a  general  lien ;  but  he  may 
deliver  a  part,  and  retain  the  residue  for  the  price  chargeable  on  all 
the  goods  received  by  him  under  the  same  bailment,  provided  the  own- 
ership of  the  whole  is  in  the  same  person.  Steinman  v.  Wilkins, 
466. 

LIEN  DOCKET. 

The  Act  of  3d  April  1843  was  intended  to  remedy  the  evil  of  the 
omission  or  failure  of  the  prothonotary  to  enter  judgments  upon  the 
lien  or  judgment  docket,  and  not  to  cure  any  defective  or  erroneous 
entry :  hence,  in  the  appropriation  of  the  proceeds  of  the  sale  of  real 
estate  by  the  sheriff,  the  liens  must  be  paid,  as  to  amount,  as  they 
appear  upon  the  lien  docket,  although  it  be  erroneous,  and  the  real 
amount  is  exhibited  by  the  appearance  docket.  Mehaffy's  Appeal, 
200. 

LIMITATIONS. 
JUDGMENT. 

1.  If  a  small  piece  of  land  be  purchased  with  the  intention  of  over- 
flowing it  by  the  erection  of  a  dam,  and  it  remains  in  the  enclosure 
of  the  vendor  for  a  period  of  more  than  21  years,  without  any  other 
positive  act  of  adverse  possession,  the  non-user  of  the  vendee  will 
not  deprive  him  of  his  title  and  vest  it  in  the  vendor  by  force  of  the 
Statute  of  Limitations.     Buckholder  v.  Sigler,  154. 

2.  Nothing  but  an  unequivocal  admission  of  indebtedness  is  such 
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evidence  of  a  promise  to  pay  as  will  take  a  case  out  of  the  operation 
of  the  Statute  of  Limitations.     Allison  v.  Pennington,  180. 

3.  The  Act  of  Limitations  is  not  a  bar  to  an  action  against  an 
administrator  founded  upon  a  devastavit.  Williams  v.  Freeman, 
359. 

MARRIAGE  ACT. 

A  father  who  turns  his  daughter  out  of  his  house  upon  the  world 
to  shift  for  herself,  thereby  relinquishes  his  paternal  rights  in  relation 
to  her  person,  absolves  her  from  filial  allegiance,  and  deprives  him- 
self of  a  right  of  action  under  the  statute  against  marrying  minors 
without  the  consent  of  their  parents.  Stansbury  v.  Bertron,  362. 

MECHANIC'S  LIEN. 

1.  There  cannot  be  a  recovery  against  a  county  upon  a  mechanic's 
lien  filed  for  materials  furnished  for  the  erection  of  a  public  building. 
Wilson  v.  Commissioners  of  Huntingdon  Co.  197. 

2.  Under  the  Mechanic's  Lien  Law  of  the  16th  June  1836,  the 
material-man,  who  has  a  claim  for  materials  furnished  for  several 
buildings,  must  designate,  in  his  claim  filed,  the  amount  which  he 
claims  to  be  due  to  him  on  each  of  such  buildings  :  otherwise  such 
claim  will  be  postponed  to  liens  subsequently  entered.     Thomas  v. 
James,  381. 

MEMBER  OF  ASSEMBLY. 

1.  Under  the  resolution  of  the  Legislature  of  the  27th  March  1839, 
the  members  of  the  County  Board  are  entitled  to  be  paid  wages  for 
their  attendance  out  of  the  funds  of  the  county  of  Philadelphia,  not- 
withstanding they  are  members  of  the  Legislature. 

Such  a  provision  does  not  conflict  with  the  clause  of  the  constitution 
directing  that  members  of  the  Legislature  shall  be  paid  a  compensation 
for  their  services  out  of  the  treasury  of  the  Commonwealth.  County 
of  Philadelphia  v.  Sharswood,  16. 

MERGER. 

A  deed  of  conveyance  of  real  estate  does  not  merge  in  a  second 
deed  between  the  parties  for  the  same  estate,  but  one  agreement  may 
merge  in  a  second  if  such  was  the  intention.  Kenrick  v.  Smick,  41. 

MISTAKE. 

RELEASE,  2. 

VENDOR  AND  VENDEE,  1,  2. 

MORTGAGE. 

ARBITRATION  AND  AWARD,  1. 
PAYMENT,  PRESUMPTION  OF. 
RELEASE,  1. 

1.  A  judgment  on  a  mortgage  rendered  in  a  county  where  the  land 
vn.  —  2« 
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does  not  lie,  cannot  be  given  in  evidence  to  support  a  title  predicated 
upon  it.     Treaster  v.  Fleisher,  137. 

2.  In  the  appropriation  of  the  proceeds  of  sale  of  land  by  the 
sheriff,  the  assignee  of  a  mortgage  which  has  priority  of  lien  will  be 
preferred  to  a  subsequent  judgment  creditor  who  holds  the  guarantee 
of  the  mortgagee  for  the  security  of  his  judgment,  although  it  be 
prior  in  date  to  that  of  the  assignment.     Moore's  Appeal,  298. 

3.  An  absolute  deed  of  conveyance  of  land  with  a  separate  de- 
feasance delivered  to  the  grantor,  compose  a  mortgage;  and  if  the 
deed  be  recorded  and  the  defeasance  not,  it  is  void  as  an  unrecorded 
mortgage  against  subsequent  liens ;  but  it  is  good  and  effectual  as  a 
lien  against  a  subsequent  lien  creditor  who  had  actual  notice  of  the 
true  state  of  the  case.     Manufacturers   and  Mechanics  Bank  v. 
Bank  of  Pennsylvania,  335. 

4.  A  mortgage  limited  to  a  trustee,  with  power  to  sell  for  the  pay- 
ment of  the  debt  secured  by  it,  is  not  a  voluntary  assignment  for  the 
benefit  of  a  creditor  or  creditors,  such  as  must  be  recorded  within  the 
period  prescribed  by  the  statute  provided  for  such  a  case.     Ibid. 

5.  A  mortgage  imperfectly  recorded  is  ineffectual  as  a  lien  against 
subsequent  judgment  creditors ;  but  if  there  be  a  second  mortgage 
between  the  first  and  the  judgments  in  point  of  time,  to  whom  the 
proceeds  of  the  mortgaged  premises  when  sold  would  be  paid,  and 
this  mortgagor  had  actual  notice  of  the  first  mortgage  when  he  took 
his  own,  the  first  mortgage  is  good  as  to  him,  and  therefore  entitled 
to  have  the  money  appropriated  to  it.     Ibid. 

NEW  TRIAL. 

1.  Upon  a  conviction  for  murder,  it  is  not  good  ground  for  a  new 
trial,  that  there  was  a  great  excitement  in  the  public  mind  against  the 
accused.     Commonwealth  v.  Flanagan,  415. 

2.  After-discovered  testimony  which  is  but  cumulative  or  corrobo- 
rative of  evidence  given  on  the  trial,  is  not  a  sufficient  reason  for  a 
new  trial.    Ibid. 

NOTICE. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  2,  4. 
JUSTICE  OF  THE  PEACE. 

1.  Notice  to  the  cashier  of  a  bank  that  a  draft  will  not  be  paid,  is 
sufficient  notice  to  the  bank  itself.     Boggs  v.  Lancaster  Bank,  331. 

2.  Notice  affecting  the  title  to  land  or  acts  to  be  done  upon  it  need 
only  be  given  to  the  tenant  in  possession.     Paden  v.  Akin,  456. 

OFFICIAL  BOND. 

The  limited  time  within  which  an  action  may  be  brought  against 
the  sureties  of  a  sheriff  upon  his  official  recognizance  is  to  be  com- 
puted from  its  date,  and  not  from  the  date  of  its  approval  by  the 
governor.  Wilson  v.  The  Commonwealth,  181. 
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PARTITION. 

1.  If  a  man  die  intestate,  leaving  a  widow  and  one  child,  there 
may  be  a  partition  between  them,  if  it  can  be  made  without  prejudice 
to  the  estate.     Bishop's  Appeal,  251. 

2.  A  proceeding  in  partition  under  the  intestate  laws,  by  which  the 
estate  is  sold  by  order  of  the  Orphans'  Court,  creates  a  lien  upon  the 
land  for  the  unpaid  purchase  money,  independent  of  a  mortgage  or 
any  other  security  which  may  have  been  taken ;  and  such  lien  can 
only  be  discharged  by  payment  to  the  heir.     A  payment  to  the  ad- 
ministrator, to  whom  the  order  was  directed  to  sell  the  land,  and  to 
whom  a  bond  and  mortgage  was  given,  will  not  discharge  the  lien 
which  the  law  creates  in  favour  of  the  heir ;  and  this  rule  is  equally 
applicable  to  the  purchaser  and  his  alienee.     Hise  v.  Geiger,  273. 

PARTNER. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  9. 

RELEASE,  3. 

One  of  a  firm  confessed  a  judgment  against  himself  and  his  co- 
partners, upon  which  an  execution  issued,  and  the  money  was  paid 
to  the  sheriff  by  the  partners  after  a  levy  upon  their  personal  pro- 
perty :  after  which  the  judgment  was  set  aside  as  to  the  partner  who 
was  not  a  party  to  it :  in  an  action  against  the  sheriff  by  the  plaintiff 
in  the  execution,  it  was  held  that  he  was  entitled  to  recover.  Har- 
per v.  Fox,  142. 

PAYMENT,  PRESUMPTION  OF. 

ARBITRATION,  1. 

In  a  suit  on  a  bond,  the  plaintiff,  to  rebut  the  presumption  arising 
from  the  lapse  of  more  than  20  years,  may  give  in  evidence  an  eject- 
ment against  the  mortgagor  for  a  portion  of  the  lands  mortgaged,  an 
agreement  to  refer  all  matters  in  variance  between  the  parties,  a  claim 
for  the  balance  of  the  mortgage,  and  an  award  for  a  sum  of  money 
and  judgment,-  a  scire  facias  issued  on  this  judgment  and  revival, 
and  an  alias  scire  facias  against  the  mortgagor  and  heirs  and  terre- 
tenants,  and  a  conditional  verdict. 

But  he  cannot  give  evidence  of  an  ejectment  brought  more  than 
20  years  before  the  present  suit.  Levers  v.  Van  Buskirk,  70. 

PLEADING. 

A  party  defendant  cannot  avail  himself  of  the  effect  of  interlinea- 
tions or  erasures  in  the  bond  upon  which  he  is  sued  on  the  plea  of 
nil  debet,  but  only  upon  the  plea  of  non  est  factum.  Zeigler  v. 
Sprenkle,  175. 

POSSESSION. 
DEEDS,  6. 

PRESUMPTION. 

A  long-continued  claim  of  title,  with  acts  of  ownership,  uncon- 
tested  by  adverse  pretension  on  the  part  of  him  who  is  supposed  to 
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PRESUMPTION. 

have  conveyed,  will  be  sufficient  to  supply  the  place  of  an  absent 
link  in  a  chain  of  title.  The  law  will  presume  a  conveyance  to  have 
been  made.  Hastings  v.  Wagner,  215. 

PRINCIPAL  AND  AGENT. 

1.  The  authority  of  an  agent  to  assume  the  payment  of  the  debt 
of  a  third  person  for  his  principal  should  be  clearly  proved,  or  no 
recovery  can  be  had  upon  such  promise  against  the  principal.     Read- 
ing Rail  Road  Co.  v.  Johnson,  317. 

2.  Separate  judgments  against  a  principal  and  surety  do  not  ex- 
tinguish the  relation  between  them.     Hence,  if,  after  judgment,  the 
creditors  agree  for  a  sufficient  consideration  to  give  time  to  the  prin- 
cipal? the  surety  will  be  thereby  discharged.     Manufacturers  and 
Mechanics  Bank  v.  Bank  of  Pennsylvania,  335. 

RAIL  ROAD. 

In  a  proceeding  by  inquest  to  recover  damages  for  an  injury  done 
to  land  by  the  location  and  construction  of  a  rail  road  through  it,  the 
plaintiffs  title  is  a  subject  of  inquiry  before  the  jury ;  and  upon 
exceptions  to  the  inquisition  in  the  absence  of  proof  on  the  subject,  it 
will  be  presumed  that  it  was  rightly  decided  by  the  jury.  Directors 
of  The  Poor  v.  Rail  Road  Co.  236. 

RECITAL. 

DEED,  3. 

RECOGNIZANCE. 

OFFICIAL  BOND. 

In  an  action  upon  a  recognizance,  which  originated  before  a  justice 
of  the  peace,  the  validity  of  it  cannot  be  questioned  either  by  proof 
that  it  was  illegally  taken  by  the  justice,  or  that  it  was  fraudulently 
taken.  The  only  remedy  for  the  recognizer  is  an  application  to  the 
justice  to  reform  or  to  set  it  aside.  Clark  v.  MTComman,  469. 

RECORDING  ACTS. 
DEED,  6. 

The  recording  Acts  relate  only  to  such  instruments  of  writing  as 
concern  lands,  tenements  and  hereditaments,  and  do  not  extend  to  a 
bill  of  sale  or  other  writing  respecting  personal  property.  Fitler  \. 
Shotwell,  14. 

REFERENCE. 

ARBITRATION  AND  AWARD. 

RELEASE. 

1.  S.  owed  M.  $800,  secured  by  mortgage.  After  the  mortgage 
was  recorded,  G.  obtained  judgment  against  S.  S.  made  an  assign- 
ment  in  trust  for  his  creditors,  preferring  among  others  M.  for  a  debt 
due  to  him  of  $300,  and  after  the  preferences,  then  in  trust  for  such 
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of  his  creditors  as  should  release  him  within  sixty  days.  M.  exe- 
cuted a  release  under  the  assignment  of  all  his  demands  within  the 
time  limited,  and  afterwards  S.  took  the  benefifof  the  Insolvent  Act, 
returning  the  mortgage  as  due.  Held,  that  the  mortgage  was  re- 
leased, and  G.  was  entitled  to  be  paid  first  from  the  money  raised  on 
sale  of  the  mortgaged  premises  by  execution.  Matlack's  Appeal, 
79. 

2.  Equity  will  not  interfere  for  the  relief  of  a  party  who  claims 
on  the  ground  of  a  mistake  of  law.     Hence,  distribution  having  been 
made  of  the  estate  of  an  intestate  among  those  who  were  supposed 
to  be  his  collateral  heirs-at-law,  and  all  of  whom  joined  in  a  release 
to  the  payer,  one  of  them  cannot  afterwards  recover  a  greater  amount, 
on  the  ground  of  their  mutual  mistake  of  the  law  as  to  who  were  the 
heirs-at-law  of  the  intestate.     Good  v.  Herr,  253. 

3.  A  release  of  all  actions  and  causes  of  action  against  J.  S.  is 
not  a  release  of  a  cause  of  action  against  a  firm  of  which  J.  S.  is  a 
member.     Reading  Rail  Road  Co.  v.  Johnson,  317. 

REVERSIONER. 

The  reversioner  of  the  freehold  after  a  tenancy  for  years  may 
maintain  an  action  on  the  case  against  one  who  erects  a  dam  on  the 
adjacent  ground,  a«d  backs  the  water  of  the  stream  into  the  plaintiff's 
race.  Ripka  v.  Sergeant,  9. 

SCIRE  FACIAS. 

1.  A  scire  facias  answers  the  purpose  both  of  a  writ  and   a 
declaration ;  and  where  a  legal  title  to  have  execution  of  the  original 
judgment  is  not  set  out  in  it,  judgment  may  be  arrested  as  for  want 
of  a  cause  of  action.     JMTKinney  v.  Mehaffey,  276. 

2.  A  writ  of  scire  facias  to  revive  a  judgment  can  only  be  main- 
tained in  the  name  of  the  original  plaintiff,  or,  after  his  death,  in  the 
name  of  his  personal  representative.     Ibid. 

SET-OFF. 

1.  When  money  is  raised  by  sheriff's  sale  of  land  and  brought 
into  court  for  distribution,  the  court  has  an  equitable  jurisdiction  to 
set  off  one  judgment  against  another,  independently  of  the  statutes 
or  Defalcation  Act.     Coates's  Appeal,  99. 

2.  The  right  of  subrogation  rests  on  principles  of  pure  equity,  and 
will  not  be  allowed  to  a  party  who  is  indebted  to  the  judgment  debtor 
against  whom  he  asks  to  be  substituted  as   plaintiff,  without  first 
satisfying  such  debt.     Ibid. 

3.  Judgment  against  principal  and  surety.     The  surety  became 
insolvent,  and  his  land  was  sold  and  the  money  brought  into  court, 
and  the  judgment  paid  out  of  it.     The  principal  had  a  subsequent 
judgment  against  the  surety ;   and  moreover  the  surety  had  cove- 
nanted with  the  principal  to  pay  off  a  judgment  against  land  con- 
veyed to  him  by  the  principal,  which  he  had  failed  to  perform,  and 
the  lien  of  the  judgment  had  expired  as  against  the  surety.     Other 

vii.  — 63  2«* 
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subsequent  judgments  existed  against  the  surety.  Held,  that  these 
subsequent  creditors  were  not  entitled  to  set-off  the  amount  paid  out 
of  the  moneys  in  the  first  mentioned  judgment  against  the  claim  of 
the  principal  on  his  judgment,  but  that  the  principal  had  a  right  to 
the  amount  of  his  judgment  out  of  the  moneys  in  court.  Ibid. 

4.  In  the  appropriation  of  the  proceeds  of  a  sheriff's  sale,  the 
court  will  not  exercise  its  equitable  power  to  set-off  the  mutual  claims 
of  individuals,  unless  they  have  judgments  against  each  other  for 
their  respective  claims.  CornwelVs  Appeal,  305. 

SHERIFF. 

SHERIFF'S  SALE,  1,  2. 
EXECUTION. 

SHERIFF'S  DEED. 

1.  A  party  who  claims  title  to  land  through  a  sale  by  the  sheriff 
must  show  the  authority  upon  which  such  sale  was  made  :  and  it  is 
not  sufficient  that  authority  to  the  predecessor  of  the  sheriff  who 
conveys  be  shown,  unless  it  be  accompanied  by  the  record  of  the 
special  order  of  the  court,  founded  on  the  statute  authorizing  the 
sheriff's  successor  to  convey.   •  The  existence  of  such  an  order  is  not 
to  be  inferred  from  the  acknowledgment  of  the  deed  by  the  succeed- 
ing sheriff.     Seechrist  v.  Baskin,  403. 

2.  The  mode  of  authentication  prescribed  for  a  sheriff's  deed  is 
not  such  as  to  bring  it  within  the  purview  of  the  recording  Acts : 
and  an  exemplification  of  such  a  record  of  it  will  not  be  received  in 
evidence.     Ibid. 

SHERIFF'S  SALE. 

EVIDENCE,  1,  3,  13. 
EXECUTION. 
PARTNER. 
SET-OFF,  1,  4. 

1.  On  a  resale,  the  sheriff  is  not  bound  to  give  the  first  purchaser 
notice  of  the  time  and  place  of  the  second  sale ;  it  is  sufficient  to  notify 
him  that  unless  he  pays  his  money,  the  property  will  be  resold. 

And  qutere,  whether  even  this  is  requisite.    Gaskell  v.  Morris,  33. 

2.  The  sheriff  ought  to  resell  the  property  where  the  first  purchaser 
fails  in  his  contract ;  and  the  sheriff  is  the  proper  person  to  sue  for  the 
diminution  of  price  that  may  happen  by  the  resale. 

The  damages  in  such  case  given  by  the  jury  cannot  be  complained 
of,  if  they  do  not  exceed  the  difference  between  the  first  and  second 
sale.  Ibid. 

3.  In  an  action  of  ejectment  in  which  the  defendant  claims  by  virtue 
of  a  sheriff's  sale,  and  the  question  being,  whether  the  levy  embraced 
the  land  in  dispute,  it  is  competent  for  the  party  to  give  in  evidence 
the  return  of  survey  for  an  adverse  claimant,  exhibiting  an  interference 
with  the  land  in  controversy,  the  appearance  of  the  parties  before  the 
board  of  property,  and  their  decision,  for  the  purpose  of  showing  that 


INDEX.  499 

SHERIFF'S  SALE. 

at  that  time,  and  before  the  judgment  upon  which  the  sale  was  made 
had  been  obtained,  the  defendant,  as  whose  property  the  land  was 
sold,  claimed  it  as  his  own.  Harper  v.  The  Farmers'  and  Mechanics' 
Bank,  204. 

STATUTE. 

BETTING,  1. 

If  a  statute  which  gives  a  remedy  to  recover  damages  be  repealed, 
and  afterwards  the  repealing  statute  be  repealed,  it  revives  the  remedy 
under  the  original  statute.  Directors  of  the  Poor  v.  The  Rail  Road 
Co.,  236. 

SUBROGATION. 
SET-OFF,  2. 

SURETY. 

DEBTOR  AND  CREDITOR,  2. 
OFFICIAL  BOND. 
PRINCIPAL  AND  AGENT,  2. 

TAXES. 

UNSEATED  LAND. 

One  who,  as  attorney-in-fact  and  guardian  of  the  heirs  of  an  estate, 
manages  and  directs  the  same,  and  receives  for  his  services  a  fixed 
compensation,  has  such  an  employment  or  business  as  is  taxable  for 
State  purposes.  Commissioners  v.  Reynolds,  329. 

TITLE. 

In  an  action  of  ejectment  where  a  plaintiff  has  shown  a  regular 
chain  of  title  to  himself  except  one  deed,  it  is  competent  for  him  to 
prove  that  such  deed  could  not  be  found,  and  then  give  in  evidence 
accounts,  papers  and  documents  tending  to  show  that  the  grantee  had 
paid  the  purchase  money,  and  thereby  establish  an  equitable  title  in 
him.  McDonald  v.  Adams,  371. 

TRESPASS. 

CASE,  2. 

If  a  bull  break  into  an  enclosure  of  a  neighbour,  and  there  gore  a 
horse  so  that  he  die,  his  owner  is  liable  to  an  action  of  trespass  quare 
clausum  fregit,  of  which  a  justice  of  the  peace  has  jurisdiction,  and  in 
which  the  value  of  the  horse  would  be  a  just  measure  of  damages. 
Dolph  v.  Ferris,  367. 

TRUST  AND  TRUSTEE. 

ARBITRATION  AND  AWARD,  5. 

1.  Devise  by  a  father  to  his  son  of  a  house  and  lot  in  fee  simple; 
by  a  subsequent  clause  he  gave  it  to  trustees  in  fee  in  trust  during  the 
life  of  the  son  to  pay  over  the  moneys,  &c.,  into  his  proper  hands,  or 
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TRUST  AND  TRUSTEE. 

to  such  persons  as  he  may  appoint,  and  after  his  death  to  convey 
according  to  the  son's  appointment  by  will,  or,  in  default,  to  such  as 
would  be  his  heirs  if  he  died  intestate,  with  power  to  the  trustees  and 
son  to  alter  the  property  and  reinvest,  provided  that  if  the  son  should 
become  so  relieved  from  embarrassment  as  in  the  opinion  of  the  trus- 
tees to  render  it  expedient,  they  should  convey  to  him  in  fee.  Held, 
that  the  son  had  no  estate  in  the  land,  legal  or  equitable,  which  could 
be  seized  and  sold  by  execution  on  a  judgment  obtained  against  him. 
Vaux  v.  Parke,  19. 

2.  The  rule  of  equity  which  prohibits  a  trustee  from  purchasing 
the  trust  property  is  not  founded  on  the  assumption  that  he  is  thereby 
guilty  of  fraud ;  but  it  is  a  rule  of  public  policy  which  applies  in  all 
cases,  whether  there  be  fraud  or  not.  Webb  v.  Dietrich,  401. 

UNSEATED  LAND. 

1.  It  is  the  duty  of  the  owners  of  unseated  lands  to  make  a  de- 
scriptive return  of  them  to  the  commissioners  of  the  county,  for  the 
purpose  of  taxation  ;  and  the  omission  to  do  so  will  subject  the  owner 
to  the  assessment  of  a  four-fold  tax  upon  them,  and  the  land  may  be 
sold  for  its  payment.     But  the  owner  may  elect  to  consider  the  land 
as  seated,  and  return  it  to  the  assessor  as  such,  and  pay  the  tax  ac- 
cordingly ;  and  if  he  does  so,  his  land  will  not  be  subject  to  assessment 
as  unseated,  nor  to  the  penalty  of  a  four-fold  tax.     Harper  v.  The 
Farmers'  and  Mechanics'  Bank,  204. 

2.  A  tract  of  land  ceases  to  be  unseated  as  soon  as  it  is  actually 
occupied  with  a  view  to  permanent  use ;  and  that  occupation  may  be 
said  to  commence  with  the  moment  of  entry  for  the  purpose  of  clear- 
ing the  land.     Wallace  v.  Scott,  248. 

3.  A  paper  found  in  the  commissioners'  office,  purporting  to  be  an 
assessment  of  unseated  land,  is  prima  facie  evidence  of  an  assessment 
sufficient   to  support  a  sale  of  the   land  for  the  payment  of  taxes. 
Bratton  v.  Mitchell,  259. 

4.  If  a  tract  of  land  be  sold  for  the  payment  of  the  taxes  of  several 
years,  and  there  be  a  sufficient  assessment  for  any  one  of  the  years, 
the  title  will  be  good.     Ibid. 

5.  In  an  action  of  ejectment  in  which  the  party  claims  under  a 
treasurer's  deed  made  in  pursuance  of  a  sale  of  the  land  as  unseated, 
he  may  give  in  evidence  a  patent  for  the  land  in  the  name  of  the  per- 
son as  whose  it  was  taxed  and  sold,  without  previously  showing  a 
regular  chain  of  title  to  him  from  the  warrantee.     The  patent  is  such 
evidence  of  ownership  and  identity  of  the  land  as  will  justify  the  com- 
missioners in  taxing  and   selling  it  in  the  name  of  the  patentee. 
M'Coy  v.  Michew,  386. 

6.  It  is  not  a  good  objection  to  a  commissioners'  deed  for  unseated 
land  sold  for  taxes,  that  it  does  not  set  out  how  the  land  was  sold, 
whether  at  public  or  private  sale;  the  presumption  is,  until  the  con- 
trary be  shown,  that  it  was  sold  according  to  law.     Nor  is  it  a  good 
objection  that  it  was  acknowledged  before  a  Judge  of  the  Court  of 
Common  Pleas.     Ibid. 
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UNSEATED  LAND. 

7.  A  draft  of  the  unseated  lands  of  a  county,  made  under  the  au- 
thority of  the  commissioners,  partakes  of  the  nature  of  a  public  docu- 
ment, and  may  be  given  in  evidence  in  an  action  of  ejectment  to  iden- 
tify the  land  taxed  and  sold.     Ibid. 

8.  If  a  tract  of  land  held  upon  a  warrant  and  survey  be  covered 
by  two  or  more  warrants  and  surveys  of  a  later  date,  and  the  land 
be  assessed,  taxed  and  sold  by  the  treasurer  at  different  times  in  the 
names  of  the  later  warrantees,  such  sale  will  confer  a  good  title  upon 
the  purchaser  for  such  portion  of  the  land  as  is  thus  taxed  and  sold. 
Ibid. 

9.  It  is  not  essential  to  the  validity  of  a  sale  of  unseated  lands  for 
taxes,  that  they  should  be  sold  two  years  after  the  tax  was  assessed  : 
if  not  then  sold  or  offered  for  sale,  they  may  be  sold  at  any  subsequent 
biennial  sale.     Paden  v.  Akin,  456. 

VENDOR  AND  VENDEE. 

1.  Equity  will  relieve  a  party  from  the  effect  of  an  act  done  or 
contract  made  under  a  mistake  or  ignorance  of  a  material  fact.   Jenkt 
v.  Fritz,  201. 

2.  A  vendor  and  vendee  of  land  appoint  an  artist  to  ascertain  the 
number  of  acres  in  the  tract,  which  was  sold  by  the  acre,  and  upon 
his  report  the  deed  was  executed  and  delivered,  and  bonds  given  for 
the  purchase  money.  Held,  that  in  an  action  on  the  bond,  the  vendee 
may  make  defence  on  the  ground  of  a  mistake  made  by  the  artist  in 
measuring  the  land.    Ibid. 

3.  In  an  action  of  debt  upon  a  bond  given  for  the  purchase  money 
of  land,  in  which  a  defective  title  is  set  up  as  a  defence,  the  plaintiff 
may  give  evidence  of  acts  done  by  himself  to  perfect  the  tide  after 
suit  brought.     Dickinson  v.  Voorhees,  353. 

4.  V.  sold  and  conveyed  to  D.  several  tracts  of  land,  describing 
each  tract  particularly,  in  the  deed,  and  as  containing  so  many  acres, 
amounting  in  the  whole  to  3235  acres,  and  took  his  bond  for  the  pur- 
chase money.     Upon  actual  survey  it  was  subsequently  ascertained 
that  one  of  the  tracts  was  deficient  in  quantity  445  acres :  held  that 
this  did  not  furnish  the  vendee  with  a  defence  against  the  payment  of 
his  bond.     Ibid. 

5.  A  vendee  who  has  received  his  deed  and  given  bonds  for  the 
payment  of  the  purchase  money,  before  they  become  due  suffers  the 
land  to  be  sold  by  the  sheriff  for  the  payment  of  encumbrances  which 
existed  before  he  purchased,  and  he  becomes  the  purchaser.     Held, 
that  although  his  purchase  money  was  not  due  when  he  purchased  at 
the  sheriff's  sale,  yet  in  an  action  to  recover  it  he  has  a  defence  only 
to  the  amount  of  the  money  paid  to  the  sheriff  in  discharge  of  the  en- 
cumbrances.    M'Ginnis  v.  Noble,  454. 

WAGER. 

BETTING. 

WAREHOUSE  MAN. 
LIEN. 
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WATERCOURSE. 
CASE,  1. 

WITNESS. 

1 .  The  assignor  of  a  chose-in-action  is  not  a  competent  witness  for 
the  plaintiff  in  an  action  to  recover  the  claim  assigned.    Patterson  v. 
Reed,  144. 

2.  One  who  becomes  interested  in  the  prosecution  and  recovery  of 
a  claim  after  suit  brought,  and  divests  himself  of  that  interest  before 
the  trial  of  the  cause,  is  a  competent  witness.     Orphan's  Court  v. 
Woodburn,  162. 

3.  If  the  act  of  an  attorney  be  set  up  as  a  defence  against  the  claim 
of  his  client,  his  contingent  liability  to  his  own  client  by  reason  of 
that  act,  is  not  sufficient  to  render  him  an  incompetent  witness.   Ibid. 

4.  A  nominal   plaintiff  on  the  record,  who,  before  suit  brought, 
transferred  his  claim  to  a  third  person,  is  not  thereby  made  competent 
to  testify  as  a  witness,  on  the  trial  of  the  cause,  on  behalf  of  the  plain- 
tiff.   Reading  Rail  Road  Co.  v.  Johnson,  317. 

5.  The  vendor  of  chattels  under  whom  both  parties  to  an  action  of 
trover  claim,  is  a  competent  witness  for  the  plaintiff.    Miller  v.  Fitch, 
366. 

6.  In  an  action  of  ejectment,  one  who  has  been  in  the  possession 
of  the  land  after  suit  brought,  or  during  the  existence  of  the  plaintiff's 
title,  is  not  a  competent  witness  for  the  defendant.     Strawbridge  v. 
Cartlidge,  394. 
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